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PREFACE 

TO   THE   SECOND  VOLUME 
OF  THE  SECOND  EDITION. 


In  this  volume  the  principal  additions  to  the  original 
text  are  the  statement  and  discussion  of  the  effect  of 
the  Married  Women's  Property  Act,  1907,  s.  1,  and 
the  account  of  married  women's  powers  under  the 
Settled  Land  Acts  (pp.  922 — 925);  the  statements  in 
note  (;;)  to  p.  947,  as  to  superfluous  lands;  that  on 
p.  949,  as  to  the  user  of  corporate  lands  acquired 
under  statute  for  particular  purposes ;  note  (r)  to 
p.  963,  and  the  subsequent  text  and  notes  on  that 
page  and  p.  964,  combating  the  doctrine  that  corporate 
lands  revert  to  the  grantor  and  do  not  escheat  upon 
the  dissolution  of  the  corporation,  and  criticising  the 
decision  of  Darling  and  Phillimore,  JJ.,  in  Hastings 
Corporation  v.  Letton  (a) ;  the  further  statements  and 
notes  (a)  to  (e)  on  p.  966,  on  the  effect  of  the  dis- 
solution of  a  corj^oration  ;  the  paragraph  on  p.  968,  as 
to  the  sale  by  a  company  of  land  subject  to  a  floating 
security ;  pages  970 — 974,  dealing  with  the  capacity 

(a)  1908,  1  Iv.  B.  378. 
a  2 
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of  unincorporated  societies  established  under  statutory 
jDowers,  and  with  mortgages  to  building,  friendly  and 
industrial  and  provident  societies  ;  the  paragraph  on 
pp.   1216 — 1218,   as  to  rights  appendant  and  appur- 
tenant ;  p.    1235   to  the  end  of  the  first  paragraph  ; 
tlie   discussion   on   pp.    1245 — 1249   of   the    question, 
whether  a  mortgagee  of  registered  land,  who  desires 
to  retain  the  legal  estate  therein,  can  safely  take  an 
unregistered    mortgage  by    demise   for   a   long   term 
without  procuring  any  restriction  on  the  mortgagor's 
statutor}''  powers  of  disposition  to  be  registered  ;  the 
discussion  on  pp.  1272 — 1281   of  the  law  relating  to 
succession  duty  on  remainders  in  realty  transmitted 
or   transferred    before   falling    into    possession ;    and 
pp.  1323 — 1328,  dealing  with  Increment  Value  Duty 
pa^^able    on    death,    and   with    the  power   to   charge 
Increment  Value    Dut}^  or  Reversion  Duty  on  land 
settled  or  vested  in  trustees. 

The  following  passages  are  also  new : — The  last 
sentence  in  note  (/)  to  p.  871 ;  the  statement  in 
note  (q)  to  p.  875 ;  the  sentences  on  pp.  894,  895,  to 
which  notes  (?i)  to  (t)  are  annexed  (this  passage  has 
Ijuen  j'o-stated);  the  statement  in  note  {m)  to  p.  890; 
that  in  the  first  paragraph  on  p.  907,  except  as  regards 
disclaimer;  the  last  sentence  in  note  (//)  to  p.  911; 
the  sentence  on  }>.  012,  to  which  note  (n)  is  annexed; 
tlu^  statement  in  note  (/>)  to  p.  913,  and  the  sentence 
(»n  that  ])ag('  to  which  note  (/)  is  annexed;  the  statc- 
mcnl  on  ])p.  910,  917,  of  the  Married  Women's 
Properly  Aci,    1907,   s.   4;  the  last  part  (from   "At 
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common  law")  of  note  {k)  to  p.  019;  tlie  statement 
in  note  (/>)  to  p.  920;  the  latter  part  of  note  (z)  to 
p.  937 ;  tlie  statement  in  note  [p)  to  p.  985  ;  note  (/) 
to  p.  1017;  the  last  sentence  in  note  (a)  to  p.  1039; 
note  (/)  to  p.  1051  ;  the  statements  in  note  (m)  on 
p.  1052,  from  ''The  right  of  the  injured  party"  to 
"breach  of  the  contract";  the  first  sentence  in 
note  [q)  to  p.  1053  ;  the  last  in  the  lirst  paragraph  on 
p.  1057;  the  statement  in  note  [e)  to  p.  1060;  that  in 
note  (e)  to  p.  1069;  the  last  sentence  in  note  (^/)  to 
p.  1074  ;  the  last  sentence  and  notes  {I)  (m)  on  p.  1164 
as  to  estoppel ;  the  parenthesis  ending  with  note  (.e) 
on  p.  1170  ;  the  sentence  to  which  note  (/y)  is  annexed 
on  p.  1174;  the  latter  half  of  p.  1176,  as  to  where 
the  registered  title  is  possessory ;  the  parenthesis  in 
the  first  sentence  on  p.  1177 ;  the  sentence  on  p.  1218, 
to  which  note  (//)  is  annexed  ;  that  on  p.  1221  to  which 
note  (/t)  is  annexed ;  note  (*)  to  p.  1228;  note  [z)  to 
p.  1232;  the  first  sentences  in  notes  [j)  to  p.  1240 
and  {71)  to  p.  1242  ;  the  last  two  sentences  in  the  text 
on  p.  1252;  nearly  all  of  note  [q)  on  pp.  1262,  1263; 
the  sentences  on  p.  1264  to  which  notes  (.s)  [b)  (c)  are 
annexed;  the  passages  as  to  woodlands  in  note  [n)  to 
p.  1267  and  in  the  text  on  p.  1285 ;  the  sentences  on 
p.  1286  to  which  notes  (t)  (x)  are  annexed;  that  on 
p.  1283  to  which  note  [h)  is  annexed;  so  much  of 
notes  (q)  (r)  to  p.  1290  and  (k)  to  p.  1294  as  state 
provisions  of  the  Finance  (1909 — 10)  Act,  1910;  the 
sentence  on  p.  1300  to  whicli  note  (/)  is  annexed; 
that  on  p.  1301   which  includes  note  [u);  the  state- 
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ment  as  to  the  rate  of  settlement  estate  duty  on 
p.  1303  and  that  in  note  (/)  thereto;  note  (m)  to 
p.  1305;  tlie  statement  in  note  (c)  to  p.  1308;  the 
sentence  including  note  (a)  on  pp.  1311,  1312;  that 
on  p.  131-4  to  which  note  (s)  is  annexed;  the  statement 
in  note  (Z*)  to  p.  1315;  and  the  sentence  on  p.  1317 
which  includes  note  (q). 

In  revising  the  proofs  of  the  Chapter  on  the  Sale  of 
Kegistered  Land  the  Author  has  been  enabled  to  add 
several  references  (^)  to  the  Second  Report  (1911)  of 
the  Royal  Commission  on  the  Land  Transfer  Acts. 
And  owing  to  the  doubts  expressed  in  the  evidence 
taken  by  the  Commission,  and  in  their  Report,  he  has 
advised  (c)  that  purchasers  of  registered  land  should 
make  the  same  searches  for  writs  and  orders  affecting 
land,  for  lis  pendens  and  for  land  charges  (where  neces- 
sary) as  are  usually  made  on  the  sale  of  unregistered 
land. 

The  Appendix  contains  two  new  precedents — (1)  a 
form  of  Conditions  of  Sale  by  Auction  of  Freehold 
and  Leasehold  Proi)erty  in  Lots  (J),  which  includes 
several  special,  as  well  as  general,  conditions  illustrative 
of  various  matters  discussed  in  tlie  text  of  the  book ; 
and  (2)  a  form  of  inquiries  supplemental  to  requisitions 
on  title  (c).  Altogether,  tliis  Edition  contains,  in  text 
and  Appendix,  212  pages  more  than  the  lirst. 

(6)  See   pp.   11(38,  ii.   {p),    ll'JO,  (<)  .Soopp.  ll!)o,  1197,  1 198,  12o2, 

n.(2),  llJij,  u.  ((/),  119G,  u.  ((•),  1207,       VIM,  \TM). 
11.  (7).  {,!)  Below,  p.  i;{2!*. 

((•)  Below,  p.  \'6db. 


PREFACE  TO  THE  SECOND  EDITION.  Vll 

The  Addenda  printed  in  this  volume  include  all 
cases  relating  to  the  matters  discussed  in  the  first 
volume,  and  decided  or  reported  since  the  publication 
thereof.  They  bring  the  whole  work  up  to  the  date 
given  below.  The  Author  desires  especially  to  call 
attention  to  the  important  case  there  noted  of  Carlisle 
and  Cumberland  Banking  Co.  v.  Bragg  (/),  in  which  the 
theory  adopted  in  this  book  with  respect  to  mistake, 
as  a  ground  of  avoiding  a  contract  {g),  was  fully  con- 
firmed by  the  decision  and  judgments  of  the  Court  of 
Appeal.  Owing  to  this  case  also,  he  desires  to  i  estrict 
the  statements  made  on  pp.  753  (line  12)  and  755 
(line  16)  in  the  manner  indicated  in  the  Addenda. 

The  Authors  best  thanks  are  due  to  his  former 
pupil,  Mr.  H.  Ernest  Glaisyer,  of  Lincoln's  Inn,  for 
the  care  and  trouble  he  has  taken  in  seeing  the  whole 
of  the  book  through  the  press.  Mr.  Glaisyer  is  also 
responsible  for  the  revision  of  the  Table  of  Contents, 
and  for  the  entire  work  of  preparing  the  new  Table  of 
Cases,  with  references  to  all  the  reports,  the  new 
Index  of  the  Defendants'  Names  in  the  Cases,  and  the 
General  Index  to  this  Edition. 


7,  Stone  Buildings,  Lincoln's  Inn, 
1th  April,  1911. 

P.S. — The  Addenda  now  comprise  all  relevaut  cases  reported  in  the 
Law  Eeports  and  Weekly  Notes  down  to  the  3rd  of  June  (the  end  of  the 
Easter  Sittings),  1911. 

(/)  1911,  1  K.  B.  489.  vol.  '_',  1st  ed. :  xi,  xviii,  xix,  74S— 

(»/)  Sec   pp.    iv,   V,    666 — 674    of       7o7  of  vol.  1,  2iul  ed. 
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The  folloiving  paragraphs  comprise  so  much  of  the 
Preface  to  the  Second  Volume  of  the  First  Edition  as 
relates  to  the  Chapters  now  contained  in  the  Second 
Volume  [h). 

The  writer  has  entered  a  strong  protest  (/")  against  the  acceptance 
as  law  of  the  decision  of  Bacon,  V.-C,  in  Taylor  v.  Johnston  {k) 
that  an  infant  is  capable  of  making  a  perfectly  valid  gift  of  money 
or  other  choses  in  possession  ;  he  has  remarked  upon  the  oft-cited 
but  probably  misreported  dictum  of  Lord  Mansfield  in  BucUngham- 
shire  v.  Drury  {I)  ;  and  he  has  discussed  the  question,  whether  an 
infant,  who  has  purchased  land  assured  to  him  in  fee  simple,  can 
recover  the  purcbase-money  if  he  elect  to  avoid  the  conveyance  (m). 
Under  the  head  of  the  incapacity  of  married  women  (a  subject  of 
the  most  appalling  intricacy),  it  is  submitted  that  the  inconvenient 
consequences  of  the  decision  in  He  Harhiess  and  Alhopp^s 
Contract  {n)  are  not  so  easily  obviated  as  might  be  supposed  from 
the  decision  of  Farwell,  J.,  in  Re  West -and  Hardy'' s  Contract  {o)  ; 
that  a  subsequent  purchaser's  objection  to  a  conveyance  by  a 
married  woman  alone  is  not  removed  by  the  fact  that  he  has  no 
notice  that  she  was  a  trustee  ;  and  that,  as  the  Married  AVomen's 
Property  Act,  1B82,  only  confers  on  wives  a  special  and  not  a 
general  capacity  to  alienate  their  lands,  it  is  incumbent  on  any 
person  making  title  through  a  conveyance  by  a  married  woman 
alone  to  prove  either  that  she  was  entitled  to  the  estate  assured  as 
her  separate  property,  or  that,  if  she  were  a  trustee  thereof,  she 
had  power  to  convey  the  same  as  a  bare  trustee  (/»).  It  is  contended 
that  the  decision  of  Chitty,  J.,  in  Re  Hodson  {q),  as  to  the  capacity 
of  a  married  woman  to  confirm  or  avoid  her  voidable  conveyance  or 
contract  made  whilst  she  was  an  infant  and  single,  is  at  variance 
with  the  earlier  authorities  on  this  point  in  equity  as  well  as  at 


(h)  See  the  Preface  to  vol.  1  of  tlii.s  {n)  1 8!)(),  2  Ch.  ;558. 

edition,  pp.  xi,  xviii.  (o)  1904,  1  Ch.  145. 

(■/)  P.  871,  n.  (»/i).  Ip)  Pp.  919—921.     (See  now  the 

(/.•)  19  Ch.  D.  00;j.  aiuonding  Act  stated  and  discussed 

(/)  2  Edon,  (50,  72.  on  i)p.  922—924.) 

{in)  Pp.    872,    n.    {„,),  Hl'A,    HK4.            (7)   1894,  2  Ch.  421. 

886. 
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law  (r)  ;  and  fvirthei',  that  the  principle  followed  by  the  Court  of 
Ai)i)Gal  in  Viditz  v.  O^JIa(/<m{f>),  with  regard  to  the  incapacity  to 
consent  imposed  on  a  wife  by  Austrian  law,  is  exactly  the  same  as 
that  which  determined  the  rule  of  the  English  common  law  (t). 
And  attention  has  been  called  to  the  unsatisfactory  state  of  the 
authorities  with  respect  to  the  devolution,  when  a  corporation  is 
dissolved,  of  lands  of  which  it  was  seised  in  fee  ;  a  point  of  practical 
importance  owing  to  the  frequent  dissolution  of  companies  after 
being  wound  up  (u). 

In  dealing  with  the  subject  of  relative  disability  in  equity  (x), 
the  writer  has  put  forward  a  threefold  classification  in  preference  to 
that  adopted  by  Mr.  Dart.  In  connection  with  the  discharge  of  the 
contract,  he  has  discussed  the  question,  whether  the  parties  are 
entitled  to  restitutio  in  inteyrum  where  a  contract  partly  performed 
is  discharged  by  mutual  assent  (?/) ;  he  has  also  examined  the 
subject  of  discharge  for  impossibility  of  jperformance  (;:).  Under 
the  head  of  the  remedies  for  breach  of  the  contract  («),  he  has 
placed  first,  as  a  substantive  remedy  in  itself,  rescission  grounded 
on  the  opposite  party's  breach  of  an  essential  stipulation  in  the 
agreement ;  and  he  has  maintained  {b)  that  in  this  case,  as  in  all 
other  cases  of  rescission,  the  rule  is  that  it  must  be  accompanied  by 
restitutio  in  integrum.  An  exception  however  occurs  with  regard  to 
a  deposit  paid  as  a  guarantee  for  due  performance  of  the  contract ; 
and  it  is  contended  (c),  in  opposition  to  the  ruling  of  Farwell,  J.,  in 
Jackson  v.  I)e  Kadich  {d),  that  this  exception  ecj[ually  exists,  w^here 
the  deposit  has  been  paid  to  a  stakeholder.  The  writer  has  parti- 
cularly dealt  with  the  eases  of  re-sale  after  a  rescission  of  the 
contract,  under  an  express  power  of  re-sale  (e),  and  after  an  action 
for  damages  for  breach  of  the  agreement  (/).  He  has  contended  (^) 
that,  where  a  purchaser  can  recover  substantial  damages  for  loss  of 
his  bargain,  he  cannot  also  claiiu  to  be  recouped  his  expenses 
incurred  under  the  contract ;  although  such  a  claim  was  by  inad- 

(r)  P.  941,  and  n.  (2).  («)  Pp.  1050  sq. 

(s)  1900,  2  Ch.  87.  (i)  P.  1054. 

(<)  P.  942,  n.  («).  (c)  P.  1055,  n.  (/). 

[u)  P.  962.  (f?)  1904,  W.  N.  168. 

(.'•)  Pp.  975  sq.  (e)  Pp.  1059—1061. 

{ij)  P.  1016.  (/)  P.  1080. 

(2)  Pp.  1018  sq.  {;/)  P.  1071. 
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vertence  actually  allowed  in  Engel  v.  Fitch  (A),  and  was  admitted  in 
Godwin  V.  Francis  (*).  The  true  principle  appears  to  have  been 
applied  by  the  Court  of  Appeal  in  Day  v.  Singleton  (k),  but  the 
head-note  to  that  case  does  not  correctly  represent  the  effect  of 
their  judgment.  The  writer  has  considered  {I)  the  effect  of  a  judg- 
ment for  damages  or  specific  performance  in  barring  the  alternative 
remedy,  and  the  effect  of  the  dismissal  of  a  claim  for  specific  per- 
formance on  the  remedy  in  damages.  And  in  examining  the  latter 
remedy  he  has  given  (w^)  an  analj'sis  of  the  defences  which  are 
available  to  an  action  for  damages  for  breach  of  the  contract ;  and 
has  added  {n)  a  summary  of  the  law  determining  the  parties' 
position,  where  one  of  the  signatories  to  the  memorandum  professes 
or  is  alleged  to  have  signed  as  agent  for  another  person. 

In  discussing  the  remedy  by  suing  for  specific  performance  of 
the  contract  (o),  the  writer  has  made  no  attempt  to  compile  a 
manual  of  practice,  but  has  confined  himself  to  endeavouring  to 
ascertain  what  ai'e  the  essential  points  of  difference  between  this 
remedy  and  that  by  action  for  damages  at  law.  On  the  other  hand, 
in  describing  the  proceedings  by  vendor  and  purchaser  summons  (/?), 
he  has  gone  into  points  of  practice  ;  this  being  now  the  normal 
remedy  for  settling  disputes  on  any  conveyancing  points  arising  out 
of  the  contract.  The  chaj)ter  on  the  parties'  Eemedies  concludes 
with  an  account  of  the  pui'chaser's  remedies  for  disturbance  after 
completion  (y),  especially  under  covenants  for  title  (r) ;  and  the 
writer  has  especially  discussed  the  questions,  whether  acts  not 
affecting  the  title  or  possession  can  be  a  breach  of  a  covenant  for 
quiet  enjoyment  (s),  criticising  particularly  (/)  tho  case  of  Sanderfion 
v.  Mayor  of  JJerwick-on-  Tweed  (m),  and  what  is  the  true  measure  of 
damages  for  breach  of  the  various  covenants  for  title  (x).  On  one 
important  point  connected  with  this  last  subject  he  regrets  to  find 
his  opinion  in  conflict  with  that  of  the  learned  author  and  editor  of 
May  no  on  Damages  (y). 

(/<)  L.  li.  4  Q.  B.  (iod.  (7)  Pp.  ll;W  67/. 

(/)  L.  R.  5  C.  P.  295.  (/■)  Pp.  li;54  ^,p 

(/.)  1899,  2  Ch.  2;j0.  (s)  Pp.  1H6— 1148. 

(/)  Pp.  1073-1078.  (<)  P.  1147,  n.  (m). 

(///)  P.  1078.  (w)  13  a.  13.  D.  547. 

{»)  Pp.  1081  ,v/.  {.>■)  Pp.  1152—1157. 

(o)  Pp.  1091  s'/.  (v)  P.  1157,  u.  (s). 

(/O  Pp.  1121.7. 
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One  of  tlio  maia  causes  of  the  writer's  delay  in  completing  this 
volume  has  heen  the  last  chapter  on  the  Sale  of  Kegistered  Land, 
which  has  far  exceeded  its  estimated  limits.  He  has  nevertheless 
tried  to  be  as  brief  as  is  compatible  with  any  real  discussion  of  this 
very  complicated  and  difficult  branch  of  the  law.  And,  althougli 
the  subject  of  the  mortgage  of  registered  land  hardly  comes 
within  the  scope  of  this  treatise,  he  has  been  obliged  to  devote 
some  pages  (~)  to  its  discussion  in  order  to  explain  the  particular 
difficulties  now  attendant  on  the  sale,  followed  by  an  immediate 
mortgage,  of  registered  land  {a)  and  unregistered  land  situate  in  a 
compulsoiy  registration  district  (b).  Here  again  he  regrets  to  find 
his  opinion  conflicting  with  that  of  eminent  lawyers  on  imjiortant 
points  (c),  and  to  be  obliged  to  advise  against  the  safety  of  a  very 
convenient  course,  Avliich  other  practitioners  have  recommended  (<^/). 

{z)  Pp.  1237—1245.  (c)  See  pp.    1238,    n.    {h),    1240, 

(«)  Pp.  1250— 1252.  u.  (./). 

{h)  Pp.  1253  s'j.  (d)  See  p.  1251,  n.  {d). 
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Page  80,  n.  {f),for  "Chap.  XII."  rend  "  Chap.  X." 
82,  n.  (.v),    J 

nan    ^     I     \     I  '/<''''  "  it  Cud." 

269,  n.  («/),  ) 

288,  n.  (u),  line  7,  for  "  c.  23  "  rend  "  c.  35,  s.  23." 
410,  n.  (r),  last  lino,  >/•  "  o.  104"  rend  "  c.  lOG." 
410,  n.  (c),  at  end, /or  "  n.  (.r)  "  rend  "n.  (/<)." 
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ADDENDA, 


Page  44,  n.  (b),  add  "  Shepherd  v.  Croft,  1911,  1  Ch.  521." 

66,  n.  (b),  add  "Parker,  J.,  Shepherd  v.  Croft,  1911,  1  Ch.  rrll,  o28,  .')29." 

126,  n,  {x),  add  in  line  23,  after  "  purchaser,"  "  Roiirke  v.  Robituion,  1911, 

1  Ch.  480." 

159,  n.  (c),  add  "Me  HoyUs  has  been  affirmed,  1911,  1  Ch.  179." 

164,  n.  (/),  I  ^^^^  <,  Esdaile  v.  Stephemon,  6  Madd.  366." 

165,  n.  (i),    ) 

224,  n.  [x),  add  to  Addevda  to  vol.  1,  "  iJ^*  ^r-Tw,?  i?-  Beftefs  Contract,  1910, 

2  Ch.  438." 

294,  n.  (<^),  arf^  "  Se  Hoylen  has  been  affirraei,  1911,  1  Ch.  179." 
297,  n.  (0,  ndd  "  Clouttc  v.  «om/,  1911,  1  Ch.  18,  30  ««7." 
301,  n.   (/),  add  "  As  to  where  the  Public  Trustee  is  trustee  for   these 
purposes,  see  Re  Leslie'' n  Hassop  Kifates,  1911,  1  Ch.  611." 

359,  n.  (/),  add  to  Addenda  to  Vol.  1,  "  Willmott  v.  London  Road  Car  Co., 
Ltd.,  in  C.  A.  is  now  reported,  1910,  2  Ch.  525  ;"  and  add  at  end, 
"The  decisions  in  Jenkins  v.  Price  and  Evans  v.  Levy  as  to  the  lessee's 
costs  have  now  been  overruled  ;    Wext  v.  Gwynne,  1911,  W.  N.  127." 

361,  n.  if),  add  to  Addenda  to  Vol.  1.  "  Willmott  v.  London  Road  Car  Co., 
Ltd.,  in  0.  A.  is  now  reported,  1910,  2  Ch.  525." 

370,  n.  {t),  add  a,  reference  to  an  article  by  the  writer  in  49  Sol.  J.  547. 

412,   n.    [d],   add  ''Caledonian  Ry.   Co.    v.    Glenboig,   &:r.   Co.,    1911.  A.   C. 

290." 
417,  n.  (Z),  add^i  end,  "  Cf.  Central  Li.ndon  Ry.  Co.  v.  City  of  London  Land 

Tax  Commrs.,  1911,  1  Ch.  467." 

419,  n.  (/).  add  after  "  Tilbury  v.  Silra,'"  ''  .Tones  v.  Llanrirst,  ^-e.  Conncil, 
1911,  1  Ch.  393,  401." 

420.  n.  {m),  add  at  end  of  first  sentence,  "and  as  to  the  limits  of  the 
public  right  of  navigation,  Benahy,  S;c.  Collieries,  Ltd.  v.  Anson,  1911, 
IK.  B.  171." 
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Page  422,  n.  [e),  add  "Jours  v.  Llanrirst,  ^-r.  ConncU,  1911,  1  Ch.  393." 
435,  n.  [m),  add  "  CtmdiffY.  Fitzsimmons,  1911,  1  K.  B.  513." 
450,  n.  (s),  add  "  Re  Hoyles  has  teen  affirmed,  1911,  1  Cli.  179." 
476,  n.  [q),  add  "  Cloutte  v.  Storeij,  1911,  1  Ch.  18,  24,  30—32." 

487,  n.    («),    British   South   Africa   Co.  v.  Be   Beers,   ^c,   Ltd.,  has   been 

affirmed  on  appeal,  1910,  2  Ch.  502. 
487,  n.  («),  add  ♦'  Whiteman  v.  Sadler  is  now  reported,  1910,  A.  C.  514." 

487,  nn.  b;  y),   add  "Be  Rohinson,  1910,  2  Ch.  571;   affd.    1911,   1   Ch. 

230." 
634,  n.   (;«),  add  "As  to  the  sale  of  an  estate  by  plan  in  Scotland,  see 

Gordon  Cummin;/  v.  HoiiJdsivorth,  1910,  A.  C.  537." 

640,  line  19,  after  "right"  add  a  note  referring  to  Parker,  J.,   Broirne 
V.  Fi'ou-er,  1911.  1  Ch.  219,  224—227. 

G72,  n.  (//),    add  at  end   "See  Mills  v.   United  Counties  RkuI:,    Ltd.,   1911, 

1  Ch.  669." 
712,  n.  {(i),  add  a  reference  to  Appendix  fB). 
723,  n.  [n),  add  "  Shepherd  v.  Croft,  1911,  1  Cli.  521." 
723,  n.  (o),  add  "and  see  Shepherd  \.  Croft,  1911,  1  Ch.  521,  531." 

727,  n.  (m),  add  "and  see  Parker,  J.,  Shepherds.  Croft,  1911,  1  Ch.  521, 
528,  529." 

742,  n.  {d),  add  "  See  Re  Sheppard,  1911,  1  Ch.  50." 

745,  n.  (c),  add  "  Cundiff\.  Fitzsimmons,  1911,  1  K.  B.  513." 

-^^^     748,  last  line  but  four,  after  "  influenced  "  add  a  note  referring  to  IChite- 
Aor«  V.  Dfl-iwow,  1911,  1  K.  B.  463,  479,  486. 

749,  l.st  line,  after  "  parties "  insert  a  note  referring  to  Carlisle  and 
Cumberland  lianhing  Co.  v.  Lrarjij,  1911,  1  K.  B.  489. 

749,  2nd  line,  after  "only,"  add  a  note  referring  to  WJt'itehorn  v.  Davison, 
1911,  1  K.  B.  463. 

749,  n.  (<■),  3rd  line,  after  "  2nd  ed."  add  "  Carlisle  and  Camhrrland  Banking 
Co.  V.  Bragrj,  1911,  1  K.  B.  489,  497." 

750,  n.  ( /'),  add  '■'■  Carlisle  a))d  Cumhcrland  Banking  Co.  v.  Bragg,  1911, 
1  K.  B.  489." 

752,  n.  (i),  at  end,  add  "And  see  Carlisle  and  Cumherland  Banking  Co.  v. 
Bragg,  1911,  1  K.  B.  489,  497." 

753,  ^\n.  {k,  >«),  add  "  Carlisle  and  Cuml/erland  Banking  Co.  v.  Bragg.  1911, 
1  K.  B.  489." 

753,  JHst  line  but  one,  insirt  at  beginning  "  wh.'it  lie  knows  to  be,"  and 
after  dorionent,  "capable  of  affecting  his  legal  relation  to  some 
other  person  present  to  his  mind  as  a  proposed  (••ontractor  or  grantee." 
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Page  753,  n.  («),  add  at  end,  "  But  cf.  Carlisle  and  Cumberland  Banking  Co.  v. 
Bragg,  1911,  K.  B.  489,  where  it  was  held  that  a  man,  who  had  beea 
entrapped  into  signing-,  without  reading,  a  guarantee  of  a  friend's 
banking  account  by  the  friend's  fraudulent  representation  that  it  was 
a  paper  relating  to  some  insurance  matter,  was  not  estopped  by  his 
negligence  from  proving  his  mistake  as  against  the  banking  company, 
to  whom  it  was  considered  that  he  owed  no  duty  of  care." 

754,  n.  (o),  add  "The  passage  in  the  text  is  fully  confirmed  by  the  case  of 
Carlisle  and  Cutnberland  Banking  Co.  v.  Bragg,  1911,  1  K.  B.  4S9." 

755,  line  12,  after  '•  argument,"  add  a  note  referring  to  Carlisle  and  Cum- 
herland  Banking  Co.  v.  Bragg,  1911,  1  K.  B.  489. 

755,  line  16,  substitute  "  man  executes  a  document  which  he  knows  to  be  a 
contract  in  favour  of  some  particular  person  without  reading." 

757,  nn.  (b,  d),  add  at  end,  "  Whitelwrn  v.  Davison,  1911,  1  K.  B.  463." 

759,  n.  {m),  add  at  end,  "  Whitchorn  v.  Davison,  1911,  1  K.  B.  4G3,  479, 
486." 

763,  n.  [e),  line  3  (after  ,  add  "Angel  v.  Jag,  1911,  1  K.  B.  G66, 
"2nded."),  |       673,  674;   Shepherd  y.  Croft,   1911,  1   Ch. 

763,  n.  (/),  )      521." 

765,  n.  (d),  add  at  end,  "  It  is  submitted  that  the  judgment  of  Parker,  J., 
in  Shepherd  v.  Croft,  1911,  1  Ch.  521,  525,  528,  530,  531,  suppoits  the 
view  put  forward  in  the  text.  It  seems  obvious  that  in  that  case  no 
claim  for  compensation  could  have  been  admitted  if  the  vendor  had 
not  sold  the  land  as  posses^sing  building  advantages." 

766,  line  5,  after  "fraudulent,"  add  a  note,  "The  decision  of  Parker,  J., 
in  Shepherd  V.  Croft,  1911,  1  Ch.  521,  appears  to  support  the  <iualifica- 
tion  suggested  in  the  text." 

767,  nn.  (x,  z),  add  "  Shepherd  v.  Croft,  1911,  1  Ch.  521." 

769,  n.  (>«),  add  '' cf.  Shepherd  v.  Croft,  1911,  1  Ch.  521,  528." 

815,  n.  (g),  add  "Angel  v.  Jag,  1911,  1  K.  B.  666  (acceptance  of  a  lease 
induced  by  innocent  misrepresentation)." 

843,  n.  (y),  add  "Bank  of  Montreal  y.  Stuart,  1911,  A.  C.  120." 

843,  n.  {z),  add  "and  consider  Re  Coomber,  1911,  1  Ch.  174,  723." 

845,  n.  (wi),  add  "  It  is  respectfully  submitted  that  the  dictum  of  Stirling, 
L.J.,  in  TFright  v.  Carter,  1903,  1  Ch.  27,  60,  that  independent  advice 
is  necessary  to  uphold  the  sale,  was  inadvertently  uttered,  and  that  the 
right  rule  is  laid  down  by  the  same  learned  judge  in  lie  Haslam  and 
Hier  Evans,  1902,  1  Ch.  765,  770." 

854,  n.  {d),  add  "  Upfilly.  Wright,  1911,  1  K.  B.  506." 

855,  line  5,  after  "account,"  add  a  note  referring  to  Whiteman  v.  Sadler, 
1910,  A.  C.  514,  525—527  ;  above,  p.  487. 
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Page  855,  n.  (m),  \  ^^^  .,  „     ^^  ^    IVright,  1911,  1  K.  B.  506." 
856,  n.  {u),    I 

963,  n.  (>•).  On  the  subject  here  discussed  the  author  may  now  refer  to 
Mr.  Charles  Sweet's  notes  to  his  edition  of  Challis  on  Real  Property, 
pp.  439,  467,  3rd  ed.  Mr.  Sweet's  conclusions  are  in  accord  with  the 
views  propounded  in  this  book. 

979,  n.  («),  Re  Coowier  has  been  affirmed,  1911,  1  Ch.  723. 

986,  n.  {z),  add  ''  Napier  y.   WUliaim,  1911,  1  Ch.  361.''' 

1294,  n.  [k),  add,  in  line  11,  after  "  A.-G.  v.  Eichiiwnd,'^  "  ^e  Hartland, 
1911,  1  Ch.  459." 

1321,  n.  [q),  add,  after  "  ife  Stamford  and  TFarrinffton,'"  ^' Jie  Hartland, 
1911,  1  Ch.  459." 

1321,  n.  If),  add  "Re  Hartland,  1911,  1  Ch.  469." 
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RELATING  TO 


YENDOR  AND  PURCHASER  OF  LANDS. 


CHAPTER  XVI. 


OF  PERSONAL  INCAPACITY. 


To  constitute  a  valid  contract,  all  parties  to  tlie  agree-  Full  personal 
ment   must   enjoy  full  contractual   capacity  («)  ;    and  ^^q^{g\^^Qf 
when  the  object  of  the  contract  is  the  sale  of  land,  it  is  t^*^  contract, 
also  necessary,  in  order  to  carry  out  the  parties'  inten- 
tion, that  the  vendor  shall  have  full  capacity  to  dispose 
of  his  land  and  the  purchaser  to  accept  a  conveyance 
thereof.     In  the  present  chapter  therefore  we  will  treat 
of  personal  incapacity,  not  only  to  contract  with  regard 
to  land,  but  also  to  purchase  it  in  the  legal  sense  of 
the  word  purchase  (that  is,  to  take  it  by  any  title  other 
than  descent  {b)  ),  to  hold  it  and  to  dispose  of  it.     A 
further  reason  for  so  extending   our  examination    of 
personal  incapacity  is  that,  upon  the  investigation  of 
the  title  to  any  land  sold,  it  is  the  duty  of  the  purchaser's 
advisers  to  consider  the  capacity  of   all   persons  who 

{fi)  Above,  pp.  1,  2.  (i)  Litt.  s.  12,  Co.  Litt.  ISb. 

W.— II.      //  1 
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have  made  any  assurance  forming  part  of  tlie  title,  to 
dispose  of  tlie  land  in  the  manner  expressed  therein  {c) . 


Persons  of 
full  oaparity. 


As  a  rule,  all  natural  persons  (d)  being  of  the  age  of 
twenty-one  or  upwards,  of  sound  mind  and  in  their 
sober  senses,  enjoy  full  capacity  to  purchase  land,  to 
hold  it,  to  dispose  of  it  and  to  contract  with  regard  to 
it  {e).  Those  who  labour  under  some  disability  are 
infants,  persons  of  unsound  mind,  drunken  persons, 
married  women,  convicts,  outlaws,  alien  enemies  and 
corporations.  We  will  examine  the  peculiar  disabilities 
of  each  of  these  classes  in  tm'u  ;  and  in  this  examina- 
tion we  w^ill  use  the  word  ^;^«•c//r^sr,  when  printed  in 
italics,  as  meaning  purchase  in  the  legal  sense  of  the 
term. 


Infant?.  Infants  are  all  persons  under  the  age  of  twenty-one 

years  (/).  The  purchase  of  land  by  an  infant  is  void- 
able at  his  option  ;  that  is,  he  may  disagree  thereto 
within  a  reasonable  time  after  coming  of  age ;  and  so 
may  his  heir  or  personal  representative  (according  to 
the  nature  of  the  land)  within  a  reasonable  time  after 
his  death,  if  he  die  while  the  purchase  is  voidable.  But 
the  purehase  remains  good  until  set  aside  (g).  Dis- 
agreement to  the  purc/iase  is  the  same  tiling  as  disclaimer 
of  the  estate  {//) ;  so  that  until  this  take  place  the  estate 
conveyed  is  in  the  infant  or  his  representatives  ;  though 
on  the  avoidance  of  the  piorlutHc  it  will  revert  (without 
any  express  assurance)  to  the  conveying  party  or  his 


(c)  Above,  J).  170. 

id)  Including  since  the  Naturu- 
lizution  Act,  1870,  aliens;  stat. 
WW  Vict.  c.  14,  H.  2. 

(e)  Co.  Litt.  2,  42b;  Wins. 
Real  Prop.  295,  2lHt  ed. 

(/)  Litt.  H.  259  ;  Co.  Litt.  2b, 
78b,  171b. 

(y)  Co.  Litt.  2b,  380b  ;   Kcisn/s 


Case,  Cro.  Jac.  320  ;  1  Prest.  Abst. 
327 ;  Birkenhead,  f^c.  Rif.  Co.  v. 
I'ilvher,  5  Ex.  121,  123—128 ; 
Thnrstan  v.  Nott'mqham,  (fr.  Bdq. 
.SV/cy.,  1902,  1  Ch.'l,  9,  13;  aflPd, 
1903,  A.  C.  C. 

(//)  See  Shep.  Touch.  284,  285  ; 
2  I'rest.  Abst.  22G,  228  ;  Toicnson 
V.  Tu-krll,  3  B.  &  A.  31. 
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successors  in  interest  (/).     It  is  now  settled,  as  we  liave  Disclaimer, 
seen  (/r),  that  disclaimer  of  any  estate  in  land  may  be 
made  by  conduct,  and  need  not,  even  in   the  case  of 
freeholds,  be  evidenced  by  matter  of  record  or  by  deed. 
It  follows  from  what  has  been  said  that  an  infant  is 
under   no   incapacity   to   hold   land.      As   regards  his  infants' 
power  to  dispose  of  his  land,  the  general  rule  is  that  an  conveyances, 
infant's  conveyance,  whether   of   lands   or   goods  and 
whether  gratuitous  or  for  value,  is  voidable  by  himself 
within  a  reasonable   time   after   he   has   attained  full 
age  (/),  or  by  his  representatives  after  his  death,  if  he 
die  while  the  conveyance  is  still  voidable,  in  the  same 
manner  as  his  2^urcli(i><e  of  land  {m).     But  by  the  effect 


(i)  Above,  p.  749,  n.  (c).  iv.  374);  Slator  v.  Trimble,  14 
(/■)  Above,  p.  272,  n.  {d).  Ir.  Com.  Law,  342.  Bvit  it  ap- 
{/)  An  infant's  conveyance  by  pears  that  an  infant  may,  with 
act  in  pais  is  voidable  during  his  the  sanction  of  the  Court,  cffec- 
minority :  but  an  infant  cannot  tually  elect  to  avoid  his  voidable 
of  himself  alone  concJusivehi  avoid  act  in  jowis  /  Stejihois  v.  Bnd- 
during  his  infancy  a  voidable  con-  hridgr,  S;c.  Co.,  1904,  2  K.  B.  22;). 
veyance  made  by  him  ;  as  before  Acts  iu  pain  include  all  acts  affect- 
he  attains  full  age  his  avoidance  ing  a  person's  property  or  legal 
of  his  act  in  pais  is  as  voidable  as  relations  other  than  those  done 
the  act  itself ;  see  Litt.  s.  258  ;  in  a  court  of  record ;  BeverJey'' s 
Co.  Litt.  171b,  380b  ;  2  Inst.  673  ;  Case,  4  Rep.  123b,  r24a. 
Bac.  Abr.  Infancy  and  Age  (i.  7, 

(w)  Litt.  s.  259;  Co.  Litt.  45b,  171b,  308a,  380b;  Shep.  Touch. 
232,  233  ;  Bac.  Abr.  Infancy  and  Age  (I.  3) ;  2  Black.  Comm.  291, 
292;  Zouch  v.  Parsons,  3  Burr.  1794;  Allen  \.  Allm,  2  Dru.  &  War. 
307,  338,  346  ;  .Jessel,  M.  R.,  Re  D'Angibau,  15  Ch.  D.  228,  233,  234  : 
Wms.  Real  Prop.  67,  13th  ed. ;  Wms.'Pers.  Prop.  54,  11th  ed.  It  is 
submitted  that  the  time  principle  of  this  rule  is  that  a  man's  complete 
consent  is  necessary  to  the  validity  of  any  conveyance  or  contract 
made  by  him  ;  see  above,  p.  749,  and  n.  {>') ;  and  that  an  infant  cannot 
give  such  consent  until  he  come  of  age  ;  Williams  v.  Moor,  1 1  M.  &  W. 
256,  204,  265  ;  Benjamin  on  Sale,  18,  2nd  ed.  On  this  principle,  a  Infants' 
marriage  settlement  made  by  an  infant,  whether  of  real  or  personal  marriao'e 
estate,  and  whether  by  way  of  conveyance  or  contract,  is,  as  a  rule,  settlements, 
voidable  at  liis  or  her  option  ;  and  the  marriage  settlement  by  a  female 
infant  of  her  property,  which  would  at  common  law  vest  in  her  husband 
upon  her  marriage,  is  onli/  supported  on  the  groimd  that  the  settle- 
ment is  in  effect  a  settlement  made  by  him  of  his  own  property  ;  see 
TroUojie  v.  Linton,  I  S.  &  S.  477,  485  ;  Siiiison  v.  Jones,  2  Russ.  &  My. 
365,  374;  Ellison  v.  Elwin,  13  Sim.  309;  Le  Vassenr  v.  Scratton,  14 
Sim.  116;  Field  v.  Moore,  7  De  G.  M.  &  G.  691,  711—714  ;  Jfon//- 
7roodv.  Honyirood,  20  Beav.  451;  Bunrah  v.  Dixon,  44  Ch.  D.  211  ; 
Sferens  v.  Trrvor-Garric/.;  1893,  2  Ch.  307  ;  lie  Jones,  1893,  2  Ch.  461  ; 
Edwards  v.  Carter,  1893,  A.  C.  360;  Jie  Hodson,   1891.   2  Ch.  421; 
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Mortgages 
bv  infants. 


Effect  of  an 
infant's 
conveyance 
and  its 
avoidance. 


of  the  Infants  Relief  Act,  1874  («),  whicli  makes  void 
all  contracts  entered  into  by  infants  for  the  repayment 
of  money  lent,  the  mortgage  hy  an  infant,  either  of  his 
lands  or  goods,  to  secure  the  repayment  of  money  lent 
to  him  is  absolutely  void ;  and  this  applies,  not  only  to 
the  contract  of  repayment,  hut  also  to  the  conveyance 
of  the  estate  or  interest  mortgaged.  An  infant's  void- 
able conveyance  of  his  land,  being  good  until  set  aside, 
passes  the  legal  estate  therein  to  the  alienee  in  the  first 
instance  :  but  if  the  infant  or  his  representatives  after- 
wards duly  elect  to  avoid  it,  the  conveyance  becomes 


Buckltvid  V.  BiicJcland.  1900,  2  Ch.  534  ;  Davidson,  Prec.  Conv.  iii.  647 
sq.,  3rd  ed.  ;  Wms.  Pers.  Prop.  507,  508,  514,  16th  ed.  And  consider 
Viditz  V.  (f  Hnqan,  1900,  2  Ch.  87,  where  it  was  held  that  a  marriage 
settlement  made  by  a  female  infant  was  not  binding  on  her,  though 
not  repTidiated  by  her  within  a  reasonable  time  after  she  came  of  ago, 
hecaime  she  had  all  the  time  been  subject  to  Austrian  law,  which  did 
Infants'  o-ifts  not  allow  her  cripacifi/  to  nasent  to  the  settlement.  In  Taylor  v.  Johistmi, 
of  money.  ^9  Ch.  D.  603,  608,  Bacon,  V.-C,  held  that  a  voluntaiy  gift  of  money 

by  an  infant  was  valid  and  not  voidable,  saying,  "  I  am  not  aware  of 
any  law  which  prevents  an  infant  from  making  a  donation  of  any 
chattels  or  personal  property  in  his  actual  possession"  !  It  is  sub- 
mitted that  this  decision  cannot  possibly  be  stipported,  and  that  the 
suggestion  made  in  the  V.-C.'s  dictum  is  entirely  opposed  to  all  the 
authorities  above  cited  and  cannot  be  accepted.  The  origin  of  the 
V.-C.'s  mistaken  decision  appears  to  be  a  dictum  of  Lord  Mansfield 
in  BKckinghamshire  v.  Drury,  2  Eden,  60,  72,  that  "if  an  infant 
pays  money  with  his  own  hand  without  a  valuable  consideration 
for  it,  he  cannot  get  it  back  again."  It  has  been  conjectured 
that  this  passage  is  misprinted  and  that  icith  should  be  read  instead 
of  without;  Simpson  on  Infants,  75,  n.  (o),  2nd  ed.  And  this 
seems  highly  probable,  as  it  is  certainly  laid  down  by  elder  autho- 
rities that  an  infant's  gift  made  by  delivery  of  a  chattel  or  money 
is  voidable,  and  he  may  recover  it,  if  he  elect  to  avoid  the  gift ; 
and  may  get  back  the  money  in  an  action  of  account;  Perk.  s.  12; 
yiuslcH  V.  Gerrnf,  Hob.  77;  Mauby  v.  iScott,  1  Mod.  124,  137;  Bac. 
Abr.  Infancy  (I.  3),  p.  367,  7th  ed.  Lord  Mansfield's  dictum,  as 
printed  luis,  however,  been  religiously  repeated  ;  sec  Holmes  v.  Bloyy, 
H  Taunt.  508,  511  ;  but  it  has  not  been  followed,  and  it  is  now  estab- 
lished that  an  infant  may  recover  money  paid  with  his  own  hand  under 
a  contract,  from  whicli  he  has  derived  no  benefit,  and  which  he  has 
elected  to  avoid  ;  (hrpe  v.  Overton,  10  Biug.  252  ;  llcduilton  v.  Vauyhnn- 
•Shcrriii,  i^r.  C'o.,  1891,  3  Ch.  589.  These  cases  appear  to  dispose  alike 
of  Lord  Mansfield's  ^/(r/'^>«  and  V.-C.  Bacon's  decision  ;  for  if  an  infant 
can  recover  money  actually  paid  by  him  under  a  contract,  where  there 
was  a  consideration  for  tlie  payment,  n  fortiori  he  must  be  able  to  get 
back  money  i)aid  as  a  free  gift. 

{>/)  Stat.  37  &  38  Vict.  c.  62,       Jidy.  Socy.,  1902.   1   Cli.   1,  190;i, 
H.  1  ;    Thurslnn  v.  Nottivyhnm,  S^-c.       A,  C.  6, 
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absolutely  void,  aud  be  or  tliey  become  immediately 
entitled  to  tlie  land,   witbout  any  reconveyance,  and 
bave  tbe  rigbt  to  re-enter  upon  and  bold  tbe  same  as  of 
the  infant's  old  estate  tberein.      For  tbis  reason  (o),  an  infant's 
infant's  conveyance,  eitber  of  bis  lands  or  goods,  is  not  Conveyance 
rendered  valid,  like  a  conveyance  induced  by  fraud  {]>),  i«  not  made 
by  tbe  fact  tbat  it  is  made  to   a  purchaser  for  value,  purchase  for 
taking  in  good  faitb  and  witbout  notice  of  tbe  infancy ;  '^^j?®  without 
but  remains  equally  voidable  in  tbese  circumstances  at  infancy, 
tbe  infant's  option  as  if  it  bad  been  made  gratuitously  {q) . 
It  follows  tbat,  if    one   purchase  land  of   an    infant, 
believing  him  to  be  of  full  age,  and  sell  or  mortgage  it 
to  another,  tlie  infant  may  avoid  his  conveyance,  and 
recover   the   land   from   the   second   purchaser  or  the 
mortgagee  as  well  as  from  the   original   buyer.      If,  Infant's  sale 
however,  an  infant  fraudulently  represent  himself  to  be  procured  by 
of  full  age,  and  so  procure  another  to  complete  with  his  fraudulent 

"  ci  J.**     representation 

bim  a  transaction  of  sale  or  purchase,  the  transaction  is  that  he  is  of 
in  equity  (though  not  at  law  (r) )  avoidable  by  the  party  ^°^- 
misled  {^)  in  the  same  manner  and  to  the  same  extent 
as  if  tbe  transaction  had  been  induced  by  the  fraud  of 
a  person  of  full  age  {t).     But  the  equitable  jurisdiction, 
which  thus  prevents  an  infant  from  taking  advantage 


(o)  A  conveyance  of  land  in-  a  mortgage,  it  cannot  be  so  vali- 

duced   by  fraud,   misrepresenta-  dated;    TJiurxtcm   v.    Nottinghnm, 

tion,   duress  or   undue  influence  i^r-    Bd(j.   Sooj.,    1902,    1    Ch.    1, 

is  not  voidable  in  the  same  man-  1903,  A.  C  0. 

ner  ;  the  conveying  party  is  left  (;)  The  rule  of  law  is  that  an 

with  a  mere  right  of  action  to  set  iufunt's  conveyance   or   contract 

the  transaction  aside ;   and  if  he  cannot  be  made  valid  by  his  own 

assert  this,  a  re-conveyance  will  fraud  ;   see   Figut  v.  linssel,  Cro. 

be  necessary  to  give  him  the  legal  Eliz.  r24  ;  Johnson  \.  Fu\  1  Keb. 

estate  therein  ;  see  above,  pp.  757,  905,  913;  Jennings  v.  Randall,  8 

830.  T.   R.    335;  Nelson  v.   Stacker,  4 

(;;)  Above,  pp.  757,  830.  De  G.  &  J.  458,  465;  Bartlelt  v. 

(ry)  See  Johnson  v.  I'u;   1  Keb.  ll'rlh,  1  B.  k  S.  836,  841. 

905,  913,  as  to  the  mortgage  there  (s)    Watts  v.  C'rcsirell,  2  Eq.  Ca. 

mentioned:   Stikeman  v.   Dd'i-son,  Abr.  515,  pi.  3;   Clarke  y.  (Johlcy, 

1  De  Gr.  &  S.  90,  113;  Ininanv.  2  Cox,  173:   LemprVcrc  v.  Lnmjc, 

Inman,  L.   R.    15  Eq.   260.     Of  12  Ch.  D.  675. 

course,  where  the  infant's  con-  [t)  Above,  pp.  828  sq. 
veyance  is  void,  as  in  the  case  of 
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lufaut'.s 
power  of 
cittonicv. 


of  Ills  own  fraud,  extends  only  to  decreeing  the  rescis- 
sion of  the  transaction  and  tlie  restitution  of  the  thing 
fraudulently  obtained,  and  does  not  enable  the  party 
misled  to  obtain  compensation,  if  he  choose  to  affirm 
the  transaction  (u).  On  the  same  principle  it  seems  that 
if  an  infant,  by  a  fraudulent  representation  of  this  kind, 
procure  a  loan  on  mortgage  of  his  lands  or  goods, 
he  may  be  obliged  under  the  equitable  jurisdiction  of 
the  Court  to  repay  what  is  owing  as  a  condition  of  his 
invoking  the  assistance  of  the  Court  to  declare  the 
invalidity  of  the  mortgage  or  to  recover  possession  of 
the  property  mortgaged  or  the  title  deeds  thereof  (;p). 
But  to  bring  this  principle  into  operation,  there  must 
be  an  actual  representation  made  either  by  the  infant's 
positive  assurance  that  he  is  of  age  or  by  his  active 
concealment  of  the  facts  (//) ;  mere  silence  as  to  his  age 
is  insufficient  (z).  A  power-  of  attorney  given  by  an 
infant  to  do  on  his  behalf  any  act  which  might  bind 
him  is  absolutely  void  as  against  him  [a). 


An  infant  is  enabled  to  make  a  valid  conveyance  in 


Where  au 
infant  can 
make  a  valid  ,  i/;\  i  •     t  t      -i 

conveyance,     under  a  power  Simply  collateral  [o)  and  exercisable  by 


the  following  cases  : — First,  he  may  convey  real  estate 


I'liwci-  .siinjily 
•  •(.Ualdiil. 


{ii)  See  last  note  but  one  ;  and 
cf.  above,  pp.  806,  811,  828  «/. 
If  an  infant,  by  fraudulently 
reprcHcnting  himself  to  be  of  full 
age,  obtain  a  loan  of  money,  the 
lender  ha.s  an  ec^uitable  claim  to 
iccover  the  money.  The  infant 
docs  not  in  this  case  contract  a 
debt:  but  he  incui's  an  ('<iuitable 
lialiility  which  is  provable,  if  he 
he  made  b.unki'iipt,  after  attain- 
ing full  age;  Ktpic:  I'liUi/,  i\r. 
^Isiociii/ion,  3  ])e  G.  &  •!.  (3'>  ; 
Kqj/i:  Junes,  18  Ch.  D.  109,  120 
—120. 

(x)  Sec  Romcr,  Ij.J.,  Tlinr.thm 
V.  XottDnihiimy  ^c.  Mg.  Hocij., 
11102,  1  Ch.  1,  12  ;  l.uiUjc'  \. 
.\i(li(iiiiil     I'liiiin     /lives/ men  t     Cu., 


LrL,  1907,  1  Ch.  3U0;  above, 
p.  802.  n.  [p). 

(//)  Above,  pp.  769,  817. 

(~)  Utikcman  v.  Dausoii,  1  De 
G.  &  S.  90 ;  Rrpte.  Jones,  18  Ch. 
I).  109,  120—12.5;  Thurstan  v. 
NotluK/ham,  S;c.  Belt/.  Son/.,  1902, 
I  Ch.'l,  12,  1903,  A.  C.  6;  and 
cf.  above,  p.  767. 

{,!)  Bac.  Abr.  Infancy  (I.  3)  ; 
Zo/ir/i  V.  J'i(rs(ins,  3  Burr.  1794, 
1S04,  1808. 

{/>]  A  power  simply  collateral  is 
a  jiowcr,  by  the  exercise  of  which 
thcdonee  can  actpure  no  interest  in 
tlu^  subject-matter  of  the  power, 
given  to  a  person,  who  has  not 
any  interest  therein  at  the  time  ()f 
the    creation    of    the    power    and 
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deed  (c)  :  but  he  cannot  convey  real  estate  under  any  i .  Exercise  of 
other  power  (c/).     As  to  personalty,  an  infant  may  also  Infant    ^  ^^^ 
exercise  by  deed  a  power  simply  collateral,  and  may 
further  exercise  by  deed  any  other  power,  as  to  which 
it  appears  to  have  been  the  donor's  intention  tliat  it 
should  be  exercisable  during  infancy,  and  of  which  the 
exercise  will  not  operate  to  diminish  his  interest  in  the 
property  appointed  {e).      But  it  is  submitted  that  an 
infant  cannot  exercise  any  power  over  personalty  so  as 
to  deprive  himself  of  any  interest  which  he  has  in  the 
subject  of  the  power  (/).    An  infant  cannot  now  exercise  Power 
any  power  by  will ;  as  under  the  Wills  Act  the  rule  is  ^ill. 
that  no  will  made  by  an  infant  is  valid  (jr).     Secondly,  2.  Feoffment 
under  the  custom  of  gavelkind  an  infant  of  the  age  of  ^^der  the^"^ 
fifteen  years  or  upwards  may  make  a  valid  conveyance  custonxof 
of  his  land,  whereof  he  is  seised  subject  to  this  custom,  by  ° 
feoffment  executed  on  sale  for  valuable  consideration  (//). 
In  this  case  the  feoffment  need  not  be  evidenced  by 
deed  (?') :  but  it  must  be  put  into  writing  and  signed  by  the 
infant  in  order  to  satisfy  the  Statute  of  Frauds  (/.■) ;  and 
livery  of  seisin  must  be  made  by  the  infant  in  person(/'). 
The  custom,  however,  does  not  extend  to  enable  the 
infant   to    give  a   valid  receipt    for   the    consideration 
money  ;  the  practice  is  therefore  to  endorse  on  the  con- 
veyance a  written  attestation  of  the  fact  of  payment, 

takes  uo   interest  tlierein  under  2nd  ed. 

the    instrument    conferring    the  {</)  Stat.  7  Will.  IV.  &  1  Vict, 

jjower ;  see  Sug.  Pow.  47,  48,  8th  c.  26,  s.  7  ;   Sug.  Pow.   178,  8th 

ed.  ed.     The  only  exceptions  arc  of 

(c)  Sug.  Pow.  177,  910,  8th  ed. ;  wills  made  by  infant  soldiers  on 

Ki)iff  V.  liillord,  1   H.  &  ]M.  34o,  active  service  or  infant  sailors  at 

347;  lie  I>\iinjibati,    15    Ch.   D.  sea  of  their  own  personal  estate  ; 

228,  232,  233.  sect.  11  ;  Re  Farqnhar,  4  Notes  of 

{(})  Jtetoie  V.  Grccnbank, '3  Atk.  Cases,   651,    652;    Jic   McMurdo, 

695 ;  Re   L' Amjibau,   15   Ch.  D.  L.  P.  1  P.  &  D.  540. 
228,  233,  241,  244,  246.  (/«)  Davidson,  Prec.  Conv.  vol. 

{e)    Re  Cardrosss  Seftlni/riif,    7  ii.    pt.    i.    244,    n.,   4th   ed.  ;    Re 

Ch.   D.    728;    Re  D'Aiigiban,    15  Maskrll  and  Goldfinch'' s  Contract, 

Ch.  I).    228  ;    I'oitcif  v.   Hordcni,  1895,  2  Ch.  525,  528,  529. 
1900,  1  Ch.  492,  495.  (/)  Stat.    8   &    9   Vict.   c.     106, 

(/)  Rr  Arunl,  5  I.  R.  Eq.  352,  s.  3. 
365;    Farwell   on    Powers,    125,  {k)  Stat.  29  Car.  II.  c.  3,  s.  1. 
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instead  of  inserting  the  usual  receipt  (/).  But  it  is 
thought  that  the  money  may  be  safely  paid  to  the 
infant  (/).  Where  it  appeared  on  the  face  of  a  feoff- 
ment on  sale  by  a  dowress  and  co-heirs  in  gavelkind,  of 
whom  one  was  an  infant,  that  the  infant  had  not 
received  full  value  for  his  share,  it  was  held  that  the 
title  Avas  too  doubtful  to  be  forced  by  the  purchaser  on 
a  subsequent  purchaser  from  him  (///).  It  is  conceived, 
however,  that  where  it  is  not  apparent  that  the  sale 
was  at  an  undervalue,  it  will  be  presumed  that  the 
3.  Uuder  the  infant  received  full  value  for  his  land  {ii) .  Thirdly,  by 
menti^Act"^'"  the  Infant  Settlements  Act,  1855  (o),  every  infant  not 
under  twenty  if  a  male,  and  not  under  seventeen  if  a 
female,  is  emjiowered  to  make  upon  or  in  contemplation 
of  his  or  her  marriage  (p) ,  and  with  the  sanction,  for- 
merly of  the  Court  of  Chancery  and  now  of  the  Chancery 
Division  of  the  High  Court  {q),  a  valid  and   binding 


{()  See  authorities  cited  in  note 
(Ii),  p.  875,  above  ;  where  it  is  also 
stated  that  it  is  often  advisable 
for  the  infant's  sake  that  the  pur- 
chaser should  reijuire  the  money 
to  be  invested  in  the  names  of 
trustees  or  in  the  infant's  name 
until  the  infant  attains  twenty - 
one.  It  is  conceived  that  if  this 
course  be  adopted,  it  must  be 
l)urely  accessory  to  the  payment 
of  the  money  to  the  infant  him- 
.-elf  :  for  he  cannot  make  a  valid 
appointment  of  trustees  for  him- 
self, so  as  to  enable  them  to  yive 
a  good  discharge  for  the  purchase 
money. 

(in)  lie  Maskrll  and  GolflJiiich\-< 
foiilriicl,  189.3,  2  Ch.  rri:^.  It 
appeared  that  the  niotlier  had  re- 
ceived more  than  the  just  value 
of  her  iut(,'rest  as  dowress,  hence 
t li(^  infant's  couxeyancc  was  void- 
able on  the  ground  of  undue  in- 
iluence;  above,  p.  842. 

ill)  Sue  above,  pp.  118,  292. 

{<,)  Stat.  IH  &  H)  Vict.  c.  43, 
extended  to  tlie  Court  of  Chancery 
in  Ireland  by  stnt.  23  &  24  Vict, 
c.  8:',. 


{p)  It  has  been  held  that,  iu 
the  case  of  an  infant  ward  of 
Court  who  has  married  without 
the  Court's  consent,  a  post-nuptial 
settlement  of  her  property  may  be 
made  under  this  Act ;  I'otoU  v. 
OaJclci),  34  lieav.  575;  Jir  Sumpsoji 
and  iVall  25  Ch.  D.  482.  There 
are  conflicting  judicial  decisions 
and  opinions  as  to  whether  the 
Act  authorises  a  post-nuptial 
s<  ttlement  in  other  cases  ;  see  lie 
I'utUr,  L.  R.  7  Eq.  484;  lie 
Sumpsun  and  fFd//,  ubi  aup.  ;  lie 
FhUUps,  34  Ch.  D.  467;  Ihiek- 
tiKtsier  v.  Bue/ananter,  34  Ch.  D. 
21,  2G,  36,  40,  affirmed,  nom. 
Scatoii  v.  Si:atoi/,  13  App.  Cas.  61, 
G8,  75,  76.  In  this  last  case  it 
was  decided  tluit  the  Act  removed 
the  disability  of  infancy  oidy,  and 
did  nut  enalde  a  female  ward  of 
Court  by  a  i^ost-nujitial  settlement 
made  thereunder  to  dispose  of 
her  reversionary  chose  in  action, 
which  she  could  not  otherwise 
alien . 

(fj)  As  to  infants'  marriage 
settlements  made  without  such 
sanction,  sec  above,  ji.  871,  n.(w). 


OF  PERSONAL  INCAPACITY.  •     877 

settlement  of  all  or  any  part  of  any  pro^jerty,  whether 
real  or  personal,  and  whether  in  possession,  reversion, 
remainder  or  expectancy  (r),  to  which  he  or  she  is 
entitled,  or  over  which  he  or  she  has  any  power  of 
appointment,  except  a  power  expressly  declared  not  to 
be  exercisable  by  an  infant.  The  Act  makes  every 
conveyance  or  contract  to  convey  (r)  executed  by  an 
infant  with  the  approbation  of  the  Court  for  giving 
effect  to  such  settlement  as  valid  and  effectual  as  if  the 
infant  were  of  full  age  («)  :  but  provides  (/)  that  any 
aj^pointment  under  a  power  or  disentailing  assurance 
executed  by  any  infant  tencDit  in  tall  under  the  Act  shall 
become  absolutely  void  if  the  infant  die  under  age.  It 
has  been  held  that  this  provision  invalidates  appoint- 
ments made  by  tenants  in  tail  only,  and  not  those 
made  by  other  persons  [ti).     Fourthly,  infants  are  in  4.  By  statute 

certain  special  cases  enabled  by  statute  to  make  valid  "^  •certain 

■I-  "^  .special  cases. 

conveyances  of  land  ;  as  with  the  sanction  of  the  Court 
for  the  purpose  of  giving  effect  to  the  sale  or  mortgage 
of  a  deceased  testator's  or  intestate's  lands  in  order  to 
satisfy  his  debts  (r),  or  to  the  surrender  or  grant  of 
renewable  leases  (/y).  And  infants'  lands  may  by  statute 
be  assured  by  or  with  the  consent  of  their  guardians 
for  certain  charitable  or  meritorious  uses  (~)  or  public 
purposes  {a). 

(r)   The   Act   thus  enables   au  983,  6th  ed. 
iufant  to  make  a  perfectly  valid  (y)  Stat.  11  Geo.  IV.  &  1  Will. 
covenant    in    the    settlement    to  IV.  c.  Go,  ss.  12,  16,  31. 
settle  his   or  her  after- acquired           [z)  As    for    sites    for    schools, 
property;    Re    Johnmn,    1891,    3  stat.  4  &  5  Vict.  c.  38,  s    6;  for 
Ch.  48.  literary,  scientific,  and  like  insti- 
(*)  Stat.   IS   ic   19  Vict.  c.  43,  tutions,  stat.  17  &  18  Vict.  c.  112, 
s.  1.  s.    5 ;    for  places   of   worship  or 
it)  Sect.  2.  burial,  stat.  36  &  37  Vict.  c.  50, 
(m)  Re  Scott,  1891,  1  Ch.  298.  s.  3;  seeabove,  p.  452,  n.  (/).    As 
(.*;)  Stats.  1 1  Geo.  IV.  &  1  Will.  to  infants'  land  required  for  the 
IV.  0.47,8.11;  2  &  3  Vict.  c.  60 ;  erection   or  construction  of  any 
11  «&:  12  Vict.  c.  87.     These  pro-  house    or  building  for  the  pur- 
visions    are    now    superseded    in  poses  of  any  charity,  see  stats.  16 
practice  by  those  of  the  Trustee  &  17  Vict.  c.  137,  s.  7,  amended 
Act,  1893,  ss.  26,  27,  30,  amended  by  18  &  19  Vict.  c.  124,  s.  41. 
by  s.  1  of  the  Trustee  Act,  1894  ;            («)  As  under  the  Lands  Clauses 
see   Setou    (m    Judgments,    982,  Act,  1845,  stat.  S  &  9  Vict.  c.  18, 
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Leases,  sales 
and  improve- 
ments of 
infants'  land. 


Sale  or  lease 
of  infant's 
under  the 
Settled  Land 
Acts. 


By  the  eifect  of  the  Conveyancing  Act,  1881  {h),  the 
Court  is  enabled  to  authorise  the  same  leases,  sales,  and 
improvements  of  any  land,  of  or  to  which  an  infant  is 
in  his  own  right  seised  or  entitled  for  an  estate  in  fee 
simple  or  for  any  leasehold  interest  at  a  rent,  as  the 
Court  has  power  to  authorise  in  the  case  of  a  settled 
estate  by  virtue  of  the  Settled  Estates  Act,  1877  (r). 
And  by  the  effect  of  the  Settled  Land  Act,  1882  (r/),  all 
the  powers  of  a  tenant  for  life  under  that  Act  may  be 
exercised  on  behalf  of  an  infant,  not  only  where  he  is 
or  has  the  powers  of  a  tenant  for  life  under  the  Act, 
but  also  with  regard  to  any  land,  of  or  to  which  he  is 
in  his  own  right  seised  or  entitled  in  possession  for  any 
estate  or  interest  {e)  ;  and  in  such  case  these  powers 
are  exercisable  by  the  trustees  of  the  settlement  (/),  if 
any,  or  if  there  be  none,  then  by  such  person  and  in 
such  manner  as  the  Court,  on  the  application  of  the 
infant's  testamentary  or  otlier  guardian  or  next  friend 
may  order.  Under  these  enactments,  any  land,  of 
which  an  infant  is  tenant  for  life  at  law  or  in  equity, 
or  in  which  he  has  any  otlier  estate  or  interest  giving 
him  the  powers  of  a  tenant  for  life  under  the  Settled 
Land  Act,  1882  {(j),  or  of  which  he  is  seised  in  fee,  or 
to  which  he  is  otherwise  entitled  in  possession,  may  be 
effectively  sold  and  conveyed  to  a  purchaser,  notwith- 
standing his  infancy  ;  and  any  leases  authorised  by  the 
Settled  Jjand  Act  may  be  made  thereof  in  like  manner. 
Where  persons  are  specially  appointed  by  the  Coui't  to 


8s.  7,  G'J,  75,  81 ;  or  for  the  de- 
fence of  the  realm,  stat.  23  &  '21 
Vict.  c.  112,  s.  II. 

{!))  Stat.  4-1  &  -1.3  Vict.  c.  41, 
s.  41.  As  to  the  powers  of 
dealing  with  infants'  laud  before 
this  enactment,  see  AVms.  Conv. 
Stat.  200—20:3. 

(c)   Slut.   10  cV   11   Vict.  c.   IS. 

\d)  Stat.  I.')  6:  10  Vict.  c.  oS, 
«8.  o9,  GO,  not  applying  to  infant 


married  women ;  see  sect.  61  (1). 

[()  See  lie  U'clh,  31  W.  K. 
764,  W.  N.  1883,  p.  Ill;  Re 
Jloiffdii,  24  Ch.  D.  114  ;  Jie  JVew- 
casth'.s  Etitdte,  ib.  129,  139,  140; 
iiV  Spurroiv's  Settled  Entatc,  1892, 
1  Ch.  412;  Re  Simjjsoii,  1897,  1 
Ch.  256. 

(,/■)   Above,  p.  301. 

(//)  Stat.  4.")  ^:  46  Vict.  c.  oS, 
s.  68. 
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exercise  the  powers  so  conferred,  tliere  being  no  trustees 
of  tlic  settleraont,  it  is  not  necessary  tliat  such  trustees 
should  also  he  appointed  in  order  that  notice  may  be 
given  to  them  of  the  intention  to  exercise  tlie  powers, 
and  the  persons  so  appointed  may  well  exercise  tlie 
powers,  notwithstanding  that  there  are  no  such  trus- 
tees {//)  :  but  in  tliat  case  any  purchase  or  other  capital 
money  must  be  paid  into  Court,  the  persons  so  appointed 
having  no  authority  to  give  a  good  receipt  therefor  (/). 
If,  however,  there  be  trustees  of  the  settlement  and  the 
powers  in  question  be  exercised  by  them,  it  will  lie  in 
their  option,  as  exercising  the  powers  of  a  tenant  for 
life,  to  direct  the  purchase  or  other  capital  money  to  be 
paid  either  to  themselves,  as  trustees  of  the  settlement, 
or  into  Court  (/»•),  and  if  they  choose  to  direct  payment 
to  be  made  to  themselves,  their  receipt  will  be  a  good 
discharge  to  the  purchaser  (/).  And  this  is  the  case, 
not  only  where  the  infant  has  a  life  or  other  limited 
estate  giving  him  the  powers  of  a  tenant  for  life  of 
settled  land,  but  also  where  he  is  seised  in  fee  or  other- 
wise absolutely  entitled  in  possession,  and  trustees  of 
the  settlement  deemed  under  sect.  59  of  the  Settled 
Land  Act,  1882,  to  bo  existing  are  appointed  by  the 
Court  (w). 

At  common  law,  the  contracts  of  infants  are  generally  lufuuts' 
voidable  at  their  option  (;/),  but  are  valid  if  beneficial  to  ^^'^t^'^'^'^s- 

[h)  See  above,  pp.  301  sq.  v.  Moor,  11  M.  &  W.  250  ,   Car/cr 

(()    A'r    Dudic!/\s     Contract,    3-5  v.    Hilbcr,    1S92,   2    Ch.  D.    278 ; 

Ch.  D.  338;   see  above,  p.  301.  affirmed  nom.  Edwards  v.  Carter, 

{k)  Stat.   4o  &  46  Vict.  c.   3S,  1893,    A.    C.     360;     Stephem    v. 

Ks.  22  (1),  60;  above,  p.  301.  JJudbridgc,  ^-c.  Co.,  1904,  2  K.  B. 

(/)  See   Itc  Ncwcafitlc's  Estates,  225;  AVs'A  v. /«/««»,  1908,  2  K.B. 

21   Ch.   D.    129,    137—140,    142;  1,  11,  12.     There  is  authority  to 

1  Key  &  Elph.  Prec.  Conv.  .521,  the  effect  that  a  unilateral  cou- 

u.  (/i),  4th  eel.  ;   514,  n.  (i),  8th  ed.  tract  by  an  iufant  entirely  to  his 

{ill)  Bee  lie   Dudley'' s    Contraet,  own  detriment  is  absolutely  void  : 

35    Ch.    D.    338,    342,    344 ;  Re  but  it  is  doubtful   whether  this 

Simpson.  1897,  1  Ch.  256,  259.  means  anything  more  than  that  it 

(w)    Warwick  v.  Bruce,  2  M.  &  is  voidasagaiusthim,  ('.c,  that  he 

S.  205,  6  Taunt.    118;    WiUudim  cannot  be  obliged  to  perform  it. 
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Infants 
Relief  Act, 
1S74. 


the  infant  in  the  opinion  of  the  Court  (o),  especially 
contracts  for  necessaries,  or  whatsoever  things  are 
reasonably  necessary  for  the  use  of  the  infant  according 
to  his  circumstances  and  condition  of  life  (p).  But  by 
the  1st  section  of  the  Infants  Relief  Act,  1874  (q),  all 
contracts  thenceforth  entered  into  by  infants  for  the 
repayment  of  money  lent  or  to  be  lent  (r)  or  for  goods 
supjilied  or  to  be  supplied  (other  than  contracts  for 
necessaries)  and  all  accounts  stated  with  infants  shall 
be  absolutely  void  :  provided  always  that  this  enactment 
shall  not  invalidate  any  contract  into  which  an  infant 
may  by  any  existing  or  future  statute  or  by  the  rules  of 
common  law  or  equit}'  enter,  except  such  as  now  by  law 
are  voidable.  And  by  the  2nd  section,  no  action  shall 
be  brought  whereby  to  cbarge  any  person  upon  any 
promise  made  after  full  age  to  pay  any  debt  contracted 


tliouerh  he  may  do  so,  if  he  likew  ; 
■sue  n'/if!/j>dale' f!  case,  5  Rep.  110: 
Sau)uleriion  v.  Marr,  1  H.  BI.  1'^ : 
Jiaijlis  V.  I)\mi>i,  3  M.  &  S.  477  ; 
Kuv/xiiiiiu  V.  KiiKisiiidu,  6  Q.  B.  D. 
Vn\  127. 

{())  elements  \.  Lumloii  and  North 
Wentern  Ri/.  Co.,  1894,  2  Q.  B. 
482;  Bromley  v.  Smith,  1909,  2 
K.B.  235. 

ip)  Riider  V.  IVomhirrll,  L.  R. 
4  Ex.  32  ;  Johnstone  v.  Marks,  19 
Q.  B.  D.  o()9  ;  Walter  y.  Everard, 
1891,  2  Q.  B.  369;  Nash  v.  Inman, 
1908.  2  K.  B.  1.  It  may  be 
noted  that  the  law  does  not  g'o 
1  icyond  alio  wing  infants' contracts 
to  pay  for  necessaries  supplied  to 
he  good.  An  infant's  conveyance, 
(  harge,  bill,  or  note,  which  would 
otlicrwise  be  voidable  or  void,  is 
not  made  valid  by  the  fact  that 
it  w  as  made  or  given  in  conside- 
ration of  the  supply  of  necessaries ; 
^larl^m  v.  dale,  4  Ch.  D.  428  ;  Re 
Soliiih.ff,  1891,  1  Q.  B.  413. 
I'cisoiiH  who  have  furnished  an 
infant  with  money  to  buy  neces- 
HiiricM  iiri',  however,  entitled  in 
e<iuity  to  stand,  by  subrogation, 


in  the  place  of  those  who  supplied 
the  necessaries ;  Marloir  v.  Pii- 
frild,  1  p.  W.  o58. 

[q]  Stat.  37  ^t  38  Vict.  c.  62. 

(r)  By  the  Betting  and  Loans 
(Infants)  Act,  1892,  stat.  J.')  Vict, 
e.  4,  s.  5,  if  any  infant,  who  has 
contracted  a  loan  -which  is  \oid 
in  law,  agrees  after  he  comes  of 
age  to  pay  any  money  which  in 
whole  or  in  part  represents  or  is 
agreed  to  be  paid  in  respect  of 
any  such  loan,  and  is  not  a  new 
advance,  such  agreement,  and  any 
instrument,  negotiable  or  other, 
given  in  pursuance  of  or  for 
carrying  into  eli'ect  such  agree- 
ment, or  otherwise  in  relation  to 
the  payment  of  money  represent- 
ing or  in  respect  of  such  loan, 
shall,  so  far  as  it  relates  to  money 
which  represents  or  is  payable  in 
respect  of  such  loan,  and  is  not  a 
new  advance,  be  void  absolutely 
as  against  all  persons  wliomso- 
ever  ;  and  for  the  purposes  of  this 
section  any  interest,  commission, 
or  othei-  payment  in  respect  of 
such  loan  sliall  be  deemed  to  be  a 
part  of  such  loan. 
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(luring  infancy,  or  upon  any  ratification  made  after  full 
age  of  any  promise  or  contract  made  during  infancy, 
whether  there  shall  or  shall  not  be  any  new  considera- 
tion for  such  promise  or  ratification  after  full  age.  The 
first  section  of  this  Act  makes  void  the  particular 
contracts  therein  specified  only  (-s).  The  second  section, 
prohibiting  any  action  upon  the  ratification  of  an  infant's 
contract  (/),  is  held  to  apply  to  all  contracts,  of  which 
before  the  Act  the  burthen  of  proving  a  ratification  after 
full  age  {a)  lay  upon  the  party,  who  sought  to  enforce 
them  (.r).  These  are  all  contracts,  as  to  which  under 
the  old  practice  a  plea  of  infancy  merely  was  a  sufficient 
plea  in  bar  of  an  action  to  enforce  them,  and  the  plaintiff 
could  not  recover  unless  he  set  up  and  maintained  a  plea 
of  ratification  after  attaining  full  age  by  way  of  repli- 
cation (//).  Such  were  contracts  executory  on  both  sides, 
whether  to  be  performed  during  infancy  or  afterwards, 
and  contracts  to  be  performed  by  the  infant,  either 
within  age  or  afterwards,  in  consideration  of  some 
fleeting  benefit  executed  in  his  favour,  as  the  supply  of 
money  or  of  goods  other  than  necessaries  (//) .     There 

(.v)  Buiicaii  V.  T)i.ro)i,  44  Ch.  D.  ment  was  supei'seded  by  s.   2  of 

211.               •  the  Infauts  Relief  Act.  1874,  and 

{t)    This    enactment    does   not  repealed  by  stat.   38  &   39  Vict, 

prevent  the  parties  to  a  contract  c.  66. 

made   in  the   infancy  of    one  of  (.r)   Expte.  Kibble,  L.  R.  10  Cli. 

them  from  making  a  new  con-  373  ;  Coxhrarf  v.  M/tUis,  3  C.  P.  D. 

tract  to  the  same  effect  after  the  439. 

infant  is  come  of  age  ;  see  Xorth-  (//)  The  burthen  of  proving  in- 
come V.  Doughty,  4  C.  P.  D.  385  ;  fancy  lay  upon  the  party  who 
Ditcham  v.  Worrall,  5  C.  P.  D.  pleaded  it,  but  if  this  were  estab- 
410.  lished,  the  ointfi  of  proving  ratifi- 

[u)  By  Lord  Tenterden's  Act,  cation  was  upon  the  party  who 

stat.  9  Geo.  IV.  c.   14,  s.  5,  no  set  up  that  plea;  see  Borf/noick 

action    should  be  maintained  to  v.  CarrutJiers,  1  T.  R.  648  ;  Cohen 

charge  any  person  upon  any  pro-  v.    Arimfrong,    1   M.    &  S.    724  ; 

mise  made  after  full  age  to  pay  Hunt  v.  Massei/,  b  B.  &  Ad.  902  ; 

any  debt  contracted  during  in-  JLirtlr)/ \.  IVharton,  11   A.   &  E. 

fancy   or   upon    any   ratification  934;    William f;  v.  Moor,  11  M.  & 

after  full  age  of  any  promise  or  W.   258;  Harris  v.  Wall,    1  Ex. 

simple  contract  made  during  in-  122;    Xorth    Western  Rt/.   Co.   v. 

fancy,    unless    such    promise    or  MeMichad,  5  Ex.  114,  125,  126; 

ratification  were  made  by  some  Chitty  on  Pleading,  i.  607,  iii.  33, 

writing  signed  by  the  party  to  bo  170,  177,  426,  7th  cd. 
charged  therewith.     This  enact- 
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are,  however,  some  contracts  by  infants  wliicli  remain 
binding  on  them  after  they  have  attained  full  age, 
unless  within  a  reasonable  time  after  coming  of  age 
they  repudiate  them  and  give  notice  of  such  repudiation 
to  the  other  party ;  and  the  party  who  sues  an  infant 
on  one  of  these  contracts  has,  prima  facie,  a  good  cause 
of  action  and  was  not  obliged  to  prove  ratification  as  a 
condition  precedent  to  charging  the  infant  thereon  (s). 
Of  this  kind  are  contracts,  by  which  a  permanent 
interest  in  property  is  immediately  conferred  on  the 
infant,  and  he  himself  is  laid  in  return  under  a  con- 
tinuing obligation  {a)  to  be  performed  partly  or  wholly 
after  he  has  attained  full  age.  Instances  of  this  class 
of  contract  are  the  acceptance  by  an  infant  of  some 
permanent  property,  to  which  a  liability  is  incident,  as 
where  he  takes  a  lease  of  land  at  a  rent  {h)  or  shares  not 
fully  paid  up  in  a  company  {c) .  And  the  same  principle 
has  been  applied  where  an  -infant  has  by  his  marriage 
settlement  taken  a  permanent  interest  in  property  and 
entered  into  a  covenant,  which  may  operate  as  a  dis- 
position of  property  in  equity ;  as  to  settle  some  property 
to  be  afterwards  acquired  by  him  (rf) .  In  these  cases, 
if  the  infant  wish  to  escape  liability  on  the  contract,  he 
must  repudiate  it  and  renounce  all  benefit  thereunder 
and  duly  communicate  (c)  his  repudiation  to  the  other 
party  within  a  reasonable  time  after  coming  of  age. 
For  these  contracts  remain  good  until  set  aside ;  and  if 
the  infant  omit  so  to  avoid  them,  they  will  be  perfectly 


(z)  See  Goodc  v.  Hon'mv,  T)  B.  4  Ch.  31 :  FMetts'  ensr,  L.  R.  '3  Oh. 

&  A.  147.  •■502. 

(fi)  See  Goodc  v.  Harrison,  0  B.  (d)  Diawfin  v.  Dixon,  44  Ch.  D. 

&A.  147.  211,  214;   Carter  v.  Silber,   1892, 

ib)  Kctsrt/^s  case,  Cro.  Jac.  320  ;  2  Ch.  278 ;  affirmed,  110m.  Fdwardi 

i\ud  HOP  JMiiiesx.  lUoffff,  8  Tnnnt.  v.  Carter,   lcS'.)3,  A.  C.  360;  aud 

Ijf).  see  lir  Eeis,l9()4,  2  Iv.  B.  7(59,  as 

(r)   Cork  and  JIaiidon  Jf;/.  Co.  v.  to  the  n.afuio  of  cmifi-acts  nf  this 

Cazniorr,    10    Q.    B.    03.')';  Xorih  kind. 
U'istrni     Rij.    Co.    V.    McMirhacI,  (?•)  Seo  ahovo,  p.  .S2S. 

.')  Kx.  114;   Laiiisden^s  case,  L.  R. 
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binding  on  him,  and  the  Infants  Relief  Act  will  be  no 
bar  to  an  action  to  enforce  them  (/'). 

As  a  rule,  wlien  an  infant  makes  a  contract  wliicli  is  T'le  other 
voidablfe  at  his  o])tion,  the  other  party  is  firmly  bound,  itifaut's  con- 
and  the  infant  can  enforce  the  eoiLtract  either  during  tract  is  bound, 
infancy  or  after  wards  (.^) .    But  an  infant  cannot  enforce  Infant  cannot 
during  infancy  the  specific  performance  of  any  contract  specific 
made  by  him,  on  account  of  the  want  of  mutuality  of  peTff^iT""nf'e. 
remedy  between  the  other  party  and  himself  (//).     It 
appears,  however,  that  formerly  an  infant  might  success- 
fully sue  on  attaining  full  age  for  specific  performance 
of  a  contract  made  in  infancy  and  originally  voidable 
by  him ;  for  to  maintain  such  an  action  he  must  have 
submitted  to  perform  his  part  of  the  contract,  and  that 
would  have  been  an  affirmance  of  his  liability  there- 
under and  would  have  rendered  the  remedy  mutual  (/). 
But  it  seems  that,  since  the  Infants  Relief  Act,  1874  (/.•), 
an  infant  can  no  longer  enforce  the  specific  performance 
of  such  a  contract  after  attaining  full  age,  unless  the 
contract  be  one  of  the  continuing  kind,  which  remain 
binding  on  him  unless  he  avoid  them  {I).     For  in  all 
other  cases  he  cannot  now  bind  himself  by  ratification 
of  the  contract ;  and  so  there  can  be  no  mutuality  of 
remedy. 

To  apply  these  principles  to  sales  of  land : — A  com-  Completed 

sale  of  land 

(/)   Carter  v.    Si/bcr,    1S92,    2  as   that   on  which  contracts   for  by  infant. 

Ch.    278,    2S4 ;    affirmed,     1S93,  the  sale  of  land  signed  o//fi/  by 

A.    C.    360  ;    and   see    Viditz   v.  one  party  were  held  to  be  speci- 

WHagan,  1900,  2  Ch.  87,  96 — 100.  fically  enforceable   against  him, 

(.(/)    Warwick  v.  Bruce,  2  M.  &  notwithstanding  the  original  want 

S.  205,  6  Taunt.  205.  of  mutuality;    Child  v.  Comber,  3 

(/()  Fhqht  V.  BoUand,  4  Russ.  Swanst.  423,  n. ;  Seton  v.  Slade, 

298;  Lumhy  \.  Rdvemcroft,  1895,  7  Ves.  265,  275;  FouJe  v.  Free- 

1  Q.  B.  683  ;    .see  below.  Chap.  mm,    9    Ves.    351  ;     Western    v. 

XIX.  \  3.  RmstB,    3    V.    &    B.     187,    192  ; 

(j)  See   Clatito)i  v.   Ashdown,   9  Flu/ht  v.   BoUand,    4    Russ.    298, 

Vin.  Abr.  393  ;  2  Dart,  V.  &  P.  301  ;    Fry,  Sp.  Perf.  §471  ;   see 

1044,    5th   ed.  ;     1161,    6th  ed. ;  below,  Chap.  XIX.  §  3. 

Fry,    Sp.    Perf.    s^  460,   n.     The  (/.•)  Above,  p.  880. 

same  principle  seems  applicable  {/)  Above,  pp.  881,  S82. 
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Completed 
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land  by 
infant. 


pleted  sale  of  land  by  an  infant  is,  as  a  rule,  voidable  at 
liis  option  (m) ;  he  may  recover  the  land,  and  it  appears 
that,  in  the  absence  of  fraud,  he  cannot  be  obliged  to 
repay  the  purchase  money  (;?).  But  if  he  fraudulently 
represented  himself  to  be  of  full  age,  he  would  in  equity 
be  restrained  from  recovering  the  land  without  refunding 
the  price  (o).  A  completed  purchase  of  land  by  an 
infant  is  voidable  at  his  option  in  the  sense  that  he  may 
disclaim  the  estate  (7;),  and  so  escape  any  liability 
incident  thereto  ;  as  the  liability  for  the  rent  and  cove- 
nants, if  the  land  bought  were  leasehold  (q).  But  it  is 
doubtful  whether  he  can  in  any  case  recover  the  price 
paid.  He  certainly  cannot  do  so  unless  he  be  in  a 
position  to  make  entire  restitution  ;  for  it  is  established 
that,  if  this  condition  cannot  be  complied  with,  an 
infant  cannot  recover  money  paid  for  the  purchase  of 
things  which  are  not  necessaries  (r).     Thus  if  he  pur- 


(m)  Above,  pp.  871  sq. 

(n)  See  Jo/iuson  v.  Pic,  1  Keb. 
905,  913,  where  it  appears  that 
the  infant  had  avoided  a  mort- 
f»-ao-o  made  by  him  ;  Stikcinan  v. 
Dfiwson,  1  De  G.  &  S.  113; 
ThursicD)  V.  Nottingham,  ^-c.  Bdq. 
Soci/.,  1902,  1  Ch.'  1,  12,  13;  af- 
firmed, 1903,  A.  C.  6  ;  above, 
p.  872.  It  is  true  that  in  the 
last-mentioned  case  the  mortgage 
was  made  void  ah  initio  by  statute. 
But  that  does  not  appear  to  make 
any  difference.  Where  an  in- 
fant's conveyance  is  voidable  at 
his  option,  it  becomes  absolutely 
void  when  he  chooses  to  repudiate 
it;  above,  p.  872.  And  where 
the  law  declares  that  a  man's 
conveyance  is  void  as  against  him, 
equity  will  not,  in  the  absence  of 
fraud,  impose  terms  of  restitution 
or  payment  as  a  condition  of  his 
exentisiiig  his  legal  riglit  to  rc- 
<'Over  possession  of  tlio  projierty  ; 
sen  Chapman  v.  Mirhachon,  1909, 
1  Ch.  238.  Otlitrwise  the  i)ro- 
t/^ction  which  the  law  accords  to 
infants  would  be  efi'ectually  dc- 
fcutrd.    And  since  the  lawregards 


the  protection  of  infants  against 
their  natural  want  of  discretion  as 
of  such  paramount  importance 
that  it  will  not  lay  an  infant  under 
an  obligation  c.c  delicto  to  repay 
money  obtained  under  a  contract 
induced  by  the  infant's  fraud  (see 
Johnson  V.  Fie,  ubi  sup.  ;  Jennings 
V.  JiiindaU,  8  T.  R.  335,  337), "it 
does  not  appear  that,  where 
money  is  paid  to  an  infant  under 
a  contract  in  the  belief,  not  in- 
duced by  his  fraud,  that  he  is  of 
full  age,  the  law  imposes  on  him 
any  obligation  quasi  ex  contractu 
to  repay  the  money  as  having 
been  parted  with  under  a  mistake 
of  fact.  Cf.  the  law  applied  in 
the  case  of  contracts  made  with 
married  women  and  induced  by 
their  fraud  ;  see  below. 

[o)  Above,  pp.  873,  874. 

(;y)  Above,  pp.  870,  871. 

(q)  Holmes  v.  Bloqg,  8  Taunt. 
508,  509. 

{}•)  Holmes  V,   Blorir/,  8  Taunt. 
50S  :     Valentini  v.    clinnli,   24    Q. 

1!.  1).  uk;. 
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chase  leasehold  land,  which  is  a  wasting  property,  he 
cannot  recover  the  price  paid  for  it  (s).  It  is  not  certain, 
however,  that  if  an  infant  buy  land  held  in  fee,  he  can- 
not avoid  the  purchase  and  also  recover  the  price.  For 
the  reason  why  an  infant  has  heeu  held  to  he  debarred 
from  recovering  money  paid  by  him  on  a  purchase, 
seems  to  be  that  he  could  not  put  the  other  party  in  the 
same  jiosition  as  before  {t)  ;  and  we  have  seen  that  in 
the  case  of  a  purchase  of  land  induced  by  fraud,  mere 
occupation  of  the  laud  sold  is  not  considered  to  be  a  bar 
to  restitutio  in  inter/rim/,  so  long  as  the  land  has  not 
been  so  wasted  that  the  depreciation  in  value  could 
not  properly  be  met  by  paying  compensation  in 
money  {>i).  There  seems  therefore  to  be  ground  for 
contending  that  an  infant  may  in  like  case  recover  his 
purchase  money  (.r).  It  appears  too  that,  if  there  were 
a  total  failure  of  consideration  on  the  purchase  of  land 
by  an  infant — as  if  the  vendor  had  no  title,  and  the 
infant  were  instantly  ejected — the  infant  might  recover 
the  price  paid  (//).  If  an  infant  buy  land  without 
paying  the  whole  or  part  of  the  purchase  money,  he 
holds  the  land  subject  to  the  vendor's  lien  thereon  for 
the  amount'  unpaid  (~)  ;  and  if  land  bought  by  an  infant 
be  paid  for  with  money  advanced  to  him  by  another 
person  for  the  purpose,  the  lender  is  entitled  by  subro- 
gation to  the  same  lien  as  the  vendor  would  have  had, 
if  he  had  remained  unpaid  (a) .  If  an  infant  contract  Infant's  con- 
to  sell  or  buy  land,  the  contract  appears  to  be  voidable  or^scinanY 
at  his  option  {b).     The  other  party  is  completely  bound 

{$)  Hoinusy.  JBlo(/</,STauut.bOS.  (z)  Above,  p.  506,  n.  (w). 

{()  See  cases  cited  above,  n.  (r),  («)   Thiirstcm  v.  Nottingham,  ^-c. 

p.    884  ;    Hamilton   v.     Vaughan-  Bdq.  Son/.,  1902,   1   Ch.   1,    1903, 

Shen-in,  ^-c.  Co.,  1894,  3  Ch.  r)89,  A.'C.  6.' 
592—594.  {h)  Above,  p.  879.     It  is  cou- 

{u)  Above,  pp.   829,    830,836,  ceivable  that  the  iiurchase  of  land 

837.  by  an  infant  may  be  a  contract 

(.r)  See  1  Dart,  V.  &  P.  27,  5th  for  necessaries,  as  if  he  required 

ed. ;  31,  6th  ed.  ;  33,  7th  ed.  a  residence  and  could  obtain  one 

(y)     HaniiUon      v.       Vaughmi-  in  no  other  way  ;  but  this  would 

Slm-r'ni,  S;c.  Co.,  1894,  3  Ch.  589  ;  be  an  exceptional  case, 
see  above,  p.  871,  n.  (w). 

W. — II.  2 
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at  law,  hut  tlie  infant  cannot  enforce  tlie  specific  per- 
formance of  the  contract,  eitlier  during-  infancy,  or  (it 
seems)  after  attaining-  twenty-one  (/•).  And  the  other 
party  cannot  effectually  sue  the  infant  on  any  ratifica- 
tion of  the  contract  made  by  him  after  coming  of  age  {d). 
It  does  not  appear  that  an  infant's  contract  to  pay  after 
attaining  full  age,  either  wholly  or  partly  and  either  at 
one  time  or  by  instalments,  for  land  bought  by  and 
conveyed  to  him  in  infancy  would  be  such  a  contract  as 
would  be  binding  on  him  after  coming  of  age  unless  he 
repudiated  it  within  a  reasonable  time  thereafter  {e). 
Thus  if  in  such  case  the  vendor  waived  his  lien  and 
accepted  the  infant's  personal  liability  or  his  promissory 
note  or  notes  for  such  payment,  it  is  tliought  that,  apart 
from  the  Infants  Relief  Act,  tlie  onus  of  proving  a 
ratification  of  the  contract  would  fall  on  the  vendor, 
and  so  that  Act  would  deprive  him  of  any  remedy  for 
the  recovery  of  the  money- (/).  It  has  been  held  that, 
if  an  infant  contract  to  buy  land  and  pay  a  deposit,  and 
afterwards  refuse  to  complete  the  purchase,  he  cannot 
recover  the  deposit,  unless  he  can  show  that  the  contract 
was  induced  by  the  vendor's  fraud  {g).  But  it  is  sub- 
mitted that  this  decision  is  open  to  be  reviewed  in  the 
light  of  the  principle  established  as  above  mentioned, 
that  where  an  infant  pays  money  for  the  purchase  of 
other  things  than  necessaries,  he  cannot  recover  it  //"  lie 
he  not  i)i  a  po^!tio)t  to  iii((ko  entire  restitution  to  the 
seller  (h)  ;  and  that,  according  to  later  cases,  if  an 
infant  pay  away  ni(m(»y  without  getting  the  possesnion 
or  substantial  enjoyment  ol'  anything  in  return,  the 
pa^'^ment  is  voidable  and  the  money  recoverable  (/). 


[c)  Abovo,  pp.  882,  88:5. 

(cli   Abovr-.  p.  881. 

(e)  Hce  above,  p.  8S-2. 

(/)  Above,  pp.  880,   881,  and 

II-  (?/j- 

(_<■/)    Wihou    V.    h'earsr,    I'eako, 
Add.  Cas.  li)6,     Sen  also  Kvfjfp. 


Taj/lor,  8  De  G.  M.  k  G.  2.il, 
where  note  that  ])ay7iionts  had 
been  made  to  the  infant  under 
the  contract;  and  (;f.  Corpr  v. 
Ocrrtnn,  10  Biug.  252. 

(//)  Above,  p.  884. 

().)  Above,  pp.  871,  n.  (w),  88,'). 
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According  to  modern  law,  the  act  ijipais  (A-)  of  a  person  Tersons  of 
who  is  so  insane  as  to  be  incapable  of  understanding  its  mind, 
effect,  is  void,  if  it  be  purely  gratuitous  (/)  :  it  is 
voidable,  if  it  be  done  for  valuable  consideration  under 
agreement  witli  some  person  who  was  awaro  of  his 
insanity  (>;?)  ;  and  it  is  valid,  if  it  bo  done  for  valuable 
consideration  under  agreoment  with  some  i")erson  dealing 
witli  him  in  good  faith  and  without  knowledge  of  or 
reasonable  cause  to  suspect  his  insanity  (ii).  This  doc- 
trine applies  to  all  dispositions  of  property  as  well 
as  to  all  contracts  made  by  an  insane  person,  and  so 
governs  his  pitrchfi-'^e  and  conveyance  of  land  equally 
with  his  contract  to  spII  or  buy  it  (o).  And  it  has  not 
only  been  held  that  the  promise  of  an  insane  person 
made  for  valuable  consideration  pa'nl  or  crenifcd  in  good 
faith  without  notice  of  his  insanity  is  at  law  enforceable 
against  him,  but  it  has  also  been  laid  down  that  the 
same  doctrine  is  applicable  whether  the  confracf  be 
executed  or  executory  (p).  As  yet,  however,  it  has  not 
been  precisely  decided  whether  or  how  far  a  contract 
made   in  good  faith  with    an   insane   person  without 


(/.)  See  abovB,  p.  871,  n.  (l).  capacity  necessary  to  make  a 
(/)  Elliot  V.  Ince,  7  De  G.  M.  valid  will,  see  Banks  v.  Good- 
k  G.  475  ;  Mannmri  v.  Gill,  L.  R.  frllow,  L.  R.  5  Q.  B.  549  ;  Smce 
13Eq.  485;  me  a\»o  Clerk  v .  Clerk ,  v.  Since,  5  P.  D.  84.  A  lunatic 
2  Vem.  412  ;  Expte.  Roherts,  o  so  found  by  inquisition  cannot, 
Atk.  308,  312,  313.  But  it  seems  so  long  as  the  inquisition  con- 
that  the  delivery  by  such  a  person  tinues  in  force,  validly  dispose 
of  any  chattel,  wlierein  the  pro-  of  his  property  by  deed  during  a 
perty  passes  by  delivery,  must  be  lucid  interval;  lie  IValker,  1905, 
voidable  only,  as  was  an  insane  1  Ch.  160. 

person's  feoffment  with  liver}- of  {m)  See    Matthews    v.    Baxter, 

seisin     before    the    year     1845  ;  L.    R.    8   Ex.    132 ;    Pollock   on 

Thnmpson  v.  Leech,  3  Salk.  300,  Contract,  94,  7th  ed. 

301  ;       Bac.     Abr.     Idiots     and  {n)  Jfolfon    v.   Cnmroux,  2  Ex. 

Lunatics   (P)  ;    Sug.    Pow.    604,  487,  4  Ex.  17;   Imperial  Loan  Co. 

605,  8th  ed.;   cf.  above,    p.  871,  v.  Utone,  1892,  1  Q.  B.  599. 

n.  (;«).    As  to  a  power  of  attorney  (o)  See  Price  v.    Berrington,  3 

given   by  an  insane  person,  see  Mac.  &  G.  486 ;  Elliot  v.  Ince,  7 

A.-G.  V.  Farnthrr,  3  Bro.  C.  C.  De  G.  M.  &  G.  475,  487,  488; 

441,    4    Bro.    C.    C.    409;    Daily  Sug.  Pow.  604,  605,  8th  ed. 

Telegraph       Newspaper      Co.      v.  i p)  luiperial  Loa)i  Co.  v.  Slmii-. 

MciaiighliN.    1904,    A.    C.    776  :  1892,  1  Q.  B.  599. 
and  as  to  the  degree  of  mental 

2(2) 
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Who  may 
avoid  an 
insane  man's 
voidable  art. 


notice  of  his  insanity  is  enforceable  against  him,  where 
the  consideration  is  executory  on  botli  sides  and  consists 
of  mutual  promises.  But  it  seems  to  be  no  objection 
that  the  consideration  given  in  the  insane  man's  favoiir 
is  executory  only  ;  for  if  he  make  a  conveyance  of  his 
property  in  consideration  of  some  promise  made  to  him 
by  a  person  acting  in  good  faith  and  without  notice  of 
his  insanity,  the  conveyance  is  held  to  be  valid  and 
irrevocable  [q) .  It  appears,  therefore,  that  an  insane 
man's  contract  is  valid  at  law,  if  the  other  party  enter 
into  it  in  good  faith  and  in  ignorance  of  his  insanitj', 
notwithstanding  that  it  consist  of  mutual  promises  only. 
It  follows  from  what  lias  been  said  above  that  an  insane 
person  is  under  no  incapacity  to  hold  land. 

Where  the  purchafip,  conveyance  or  contract  of  a 
person  of  unsound  mind  is  voidable,  it  may  be  affirmed 
or  avoided  by  himself  if  he  recover  his  senses  (/•),  or  by 
his  representatives  after  his  death  if  he  die  insane,  or 
die  sane  but  without  having  affirmed  the  transaction  (.s-). 
An  insane  man's  voidable  contract  may  also  be  avoided 
during  his  insanity ;  for  if  he  be  sued  thereon,  as  he 
may  be  {t),  his  committee  or  guardian  ad  Ufem  may 
defend  the  action  on  his  behalf  (?«) ,  and  may  plead  his 
insanity,  coupled  with  the  plaintiff's  knowledge  thereof 
at  the  time  of  making  the  contract ;  and  this  plea,  if 
proved,  will  bar  the  action  (.r).  And  as  an  insane 
person  may  sue,  if  found  lunatic  by  inquisition,  by  his 
committee,  and   otherwise   by   his   next  friend  (//),  to 


{q)  Molton  v.  Camroux,  2  Ex. 
487,  4  Ex.  17;  Bcaran  v. 
McDonnell,  9  Ex.  309. 

(/•)  Molton  V.  Cfonrnux,  ubi  sup. ; 
Sug.  Pow.  (iO/),  8fh  oxl. 

(*)  Co.  Litt.  2b  ;  2  IJlack. 
Conitn.  291  ;  Jiennet  v.  ]'<nle,  2 
Atk.  324  :  Vi-nnk  v.  Mainwariny, 
2  Ikav.  115. 

(I )  Tiisano  jxirsons  are  not  ex- 
I'lnpt  from  being'  .sued  :  see  Oirni 
v.JJdiien,  I  Ves.Hen.H2:  iSroclnrcll 


v.  Bullock,  22  Q.  B.  D.  .)67  ;  and 
as  to  execution  against  their  pro- 
pel ty,  Re  Clarke,  1898,  1  Ch.  336  ; 
lie  Brown,  1900.  1  Ch.  489  ;  Re 
SeiH/er  Hunt,  1900,  2  Ch.  51,  n. 

(>i)  R.  S.  C.  1S83,  Order  XVI. 
rule  17. 

(./■)  See  Iinpcriid  Loan  Co.  v. 
Stone,  1892,  1  Q.  B.  599. 

(,y)  R.  S.  C.  1SS3.  Order  XVI. 
rule  17.  The  odinmittee  sliould 
obtain  the  sfinction  of  the  Master 
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obtain  any  remedy  which  lie  might  assert,  if  sane,  in 
person  (;:),  active  proceedings  moy  be  so  taken  on  his 
behalf  during  his  insanity  to  set  aside  any  voidable 
purchase,  conveyance  or  contract  taken  or  made  by 
him  [a).  In  the  case  of  lunatics  so  found  by  inquisition 
the  Court  in  Lunacy  has  jimsdiction  to  elect  on  their 
behalf  to  avoid  or  confirm  any  voidable  purchme,  con- 
veyance or  contract  made  by  them,  and  will  exercise 
this  jurisdiction  as  may  be  best  for  the  lunatic's 
benefit  ((^).  And  the  High  Court  has  the  like  juris- 
diction to  elect  on  behalf  of  insane  persons  not  so 
found  (f). 


It  thus  appears  that,  if  an  insane  person  contract  to 
sell  or  buy  land,  the  contract  will  be  voidable  or  valid, 
according  as  the  other  party  had  or  had  not  knowledge 
of  the  insanity  (r/ ) .  It  has  not  been  decided,  since  this 
doctrine  was  established,  whether  the  Court  will  make 
an  order  for  the  specific  performance  by  an  insane 
person  of  a  valid  contract  made  by  him  during  his 
insanity.  Under  the  old  law,  which  regarded  all 
lunatics'  contracts  as  void  (<'),  the  Court  of   Chancery 


Insane  man's 
contract  to 
buy  or  sell 
land. 

Whether 
specific  per- 
formance by 
the  lunatic 
will  be 
ordered. 


in  Lunacy  before  suing  ;  see  Re 
Hinchdiffc,  73  L.  T.  522  ;  but  the 
next  friend  need  not  do  so  ;  see 
next  note.  The  committee  so 
suing  must  be  made  a  co-plain- 
tiff ;  Re  Lord  Toinisheiid's  Settle- 
ment, 1908,  1  Ch.  201. 

(s)  Didisheim  v.  London  and 
Westminster  Bank,  1900,  2  Ch.  15, 
43  ;  Xew  York,  tjc.  Co.  v.  Kei/ser, 
1901,  1  Ch.  666  ;  see  also  Pope  on 
Lunacy.  329,  2nd  ed.  ;  Coppendatc 
V.  Sunderland,  Barnes,  42  ;  Jones 
V.  Lloi/d,  L.  R.  18  Eq.  265  ; 
TFilder  v.  Pir/ott,  22  Ch.  D.  263, 
268  ;  Forler  'v.  Forfer,  37  Ch.  D. 
420. 

(a)  Fishery.  Melles,  L.  R.  IS 
Eq.  268,  n.  :  7?^-  Cordon,  L.  R. 
10  Ch. 192. 

{h)  Bac.   Abr.    Idiots  (D,   F)  ; 


Serge^on  v.  Sealey,  2  Atk.  412  ; 
Re  Sejton,  1898,  2  Ch.  378 ;  Bald- 
w>in  V.  Smith,  1900,  1  Ch.  588. 

(c)  Wilder  v.  Pigott,  'I'l  Ch.  D. 
263,  268. 

{d)  Above,  pp.  887,  888;  see 
Scrgesiin  v.  Sealey,  2  Atk.  412  ; 
JJaldtcgn  v.  Smith,  1900,  1  Ch. 
588,  where  it  does  not  appear 
whether  the  other  party  was 
aware  of  the  insanity  or  not. 
The  learned  judge's  diefain  that 
the  contract  was  voidable  must  be 
confined  to  the  case  of  a  contract 
made  with  knowledge  of  the  in- 
sanity ;   see  above,  p.  888. 

[e)  Thompson  v.  Leech,  3  Salk. 
300,  301  ;  Bac.  Abr.  Idiots  (F-  : 
yiell  v.  Morleg.  9  Ves.  47S,  ISl, 
482. 
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would  not  decree  the  specific  performance  by  a  lunatic 
of  a  contraot  made  whilst  he  was  of  unsound  mind  (/)  ; 
and  apparently  it  would  order  the  rescission  of  an 
executory  contract  made  hy  a  lunatic  and  remaining 
unperformed  (r/)  :  but  it  would  not  interfere  to  set  aside 
a  contract  made  by  a  lunatic  with  one,  who  had  no 
knowledge  of  his  insanity,  where  the  contract  had  been 
partly  performed  (//).  The  Court  would,  however,  order 
the  specific  performance  by  a  lunatic  of  a  contract  made 
whilst  he  was  of  sound  mind(/).  It  is  therefore  sub- 
mitted that,  as  lunatics'  contracts  made  with  persons 
dealing  with  them  in  good  faith  and  without  knowledge 
of  their  insanity  are  now  recognised  as  valid  at  law, 
whether  the  contract  be  executed  or  executory  (/.•),  the 
Court  should  now  enforce  the  specific  performance  by 
lunatics  of  such  contracts ;  for  under  the  old  law  and 
practice  it  was  the  supposed  invalidity  of  the  con- 
tract (/),  and  not  the  defendant's  lunacy  at  the  time  of 
the  proceedings  to  enforce  it  specifically,  which  pre- 
vented the  Court  from  granting  this  relief.  If  a  lunatic 
make  a  valid  or  voidable  contract  for  the  sale  or  pur- 
chase of  land,  and  be  so  found  by  inquisition,  the 
transaction  maybe  confirmed  and  carried  out,  under  the 
present  practice,  by  order  of  the  Master  in  Lunacy  {'i/i) ; 
and  if  the  lunatic  were  the  vendor,  the  land  may  be 
conveyed  on  completion  of  the  contract  by  his  committee 


(/)  Hally.  ir<irrc>i,  9  Ves.  G05.  54  &  5.)  Vict.  c.  65,  s.  27  (1) ;   AV 

(;/)  Niell  v.  Morlcij,  9  Ves.  478,  Smith,  L.  R.  10  Ch.  79  ;  Baldwyit. 

4S1  ;  7'';-0Ai!  V.  i?wr««, '22L.  J.  Ch.  v.    Smith,    1900,    1   Ch.   588.     It 

(i:J8 ;  as  to  which,  see  1  Dart,  V.  may  be  noted  that  if  the  Court 

«&  P.  D,  11.  (J),  5th  od.  ;    7,  ii.  (/«),  in    Lunacy    (soulirm    a    luuatic'.s 

Gth  cd.  ;   7,  n.  («),  7th  ed.  voidable  contract  for  the  sale  or 

(//)   Nicll  V.  Miirlt'ij,  9  Ves.  478.  jjurchase   of   land.    Die   lunatic's 

(i)   Owoi  V.    Ilar'icn,  1  Ves.  sen.  representatives  will  take  tlit^  ])ro- 

82  ;  above,  p.  5G().  pi^rty,  which  is  the  fruit  of   the 

(/■)  Above,  p.  887.  contract,  in  its  converted  state  as 

(/)  Sec  above,  p.  889.  personalty  or  realty  ;  Seri/csou  v. 

{ill)  See   stats.    53   Vict.    r.    5,  /Scale;/,   2  Atk.  412;    /!a/diri///  v. 

s.  I2(),  imthorisinj?  ordiTs  for  sale  Smith,  ubi  sup. 

iif  Iiin:itic's  j)ro])erty  to  be  made; 
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acting  under  the  Master's  order  on  his  behalf  (/;)•  If 
the  lunatic  be  not  so  found  by  inquisition,  but  be  a 
person,  to  whom  the  powers  of  management  and  ad- 
ministration given  by  the  Lunacy  Act,  1890  (o),  apply, 
and  were  the  vendor,  the  contract  may  be  carried  out  in 
effect,  if  an  order  of  the  Master  in  Lunacy  can  be 
obtained  for  sale  of  the  land  and  for  its  conveyance  by 
such  person  as  he  shall  direct  (/>).  But  it  does  not 
appear  that  this  Act  confers  any  jurisdiction  to  order 
the  performance  of  contracts  made  during  their  insanity 
by  lunatics  not  so  found  ;  it  only  authorises  orders 
directing  the  performance  of  their  contracts  made  before 
their  lunacy  (q).  And  as  regards  lunatics  not  so 
found,  it  appears  that  the  Court  in  Lunacy  has  no  more 
than  the  jurisdiction  expressly  conferred  upon  it  by  the 
Lunacy  Act,  1890  (r) ;  although  as  regards  lunatics  so 
found  by  inquisition  this  Court  is  not  limited  to  the 
powers  so  given,  but  may  exercise  the  powers  which  it 
derives  from  the  lloyal  prerogative  (.s)  concerning 
lunatics  and  the  management  of  their  property  (/).  If 
therefore  the  ( -ourt  in  Lunacy  will  not  make  the  order 
for  sale,  the  purchaser  will  have  no  remedy  but  to  sue 
for  specific  performance  of  the  contract,  and  for  an 
order  that  on  payment  of  tlie  purchase  money  the 
vendor  may  be  declared  a  trustee  and  the  land  sold 
vested  in  himself  {u).  If  the  lunatic  were  the  purchaser 
and  be  a  person,  to  whom  the  above-mentioned  powers 
of  management  are  applicable,  the  contract  may,  it 
seems,  be  completed  under  an  order  of  the  Master  in 


(m)    See    stilt.    53    Vict.    c.    5,  (r)  Above,  n.{p);  aeeJie  Bapffs; 

S.  124  ;  above,  pp.  oGO,  561.  1894,  2  Ch.  416,  n. ;  Didlsheim  v. 

{(i)  Stat.  53  Vict.  c.  5,  s.   116  London     and     }Vcst.minitter    Banl-, 

(1) ;  above,  p.  560.  1900,  2  Ch.  15,  45  ;  lie  Langdalc 

{p)  See    Ktats.    53   Vict.  c.    5,  1901,  1  Ch.  3. 
ss.    116   (2),    120,    124;   64  &  55  (.v)  Bac.    Abr.    Idiots    (C) :    1 

Vict.    c.    65,    s.    27    (1)  ;    above.  Black.  Coram.  303  xq. 
pp.  560,  561.  (/)   JicScfloi/,  1898,  2  Ch.  378. 

{q)  Stat.   53  Vict.  c.   5,   s.    120  («)  See   above,    p.   537,    n.  ,    3 

(i) ;  above,  p.  560.  Setouou  Judgments,  2287,6th  cd. 
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Luuaej',  who  is  aiitliorised  to  sanction  the  payment  of 
the  lunatic's  debts  or  engagements  (r).  If  such  an 
order  cannot  be  obtained,  the  vendor  will  bo  obliged 
to  assert  his  rights  by  action. 

Subsequent  Although  a  luuatic's  conveyance  made  for  valuable 

over  for  value  consideration  to  a  person  dealing  with  him  in  good 
doesnot''°^!''''  faith  and  witliout  notice  of  his  insanity  is  valid  iy),  it 
validate  a  does  not  appear  that,  where  a  lunatic's  conveyance  was 
voidable  Originally  voidable  (s),  it  will  be  made  valid  by  a  sub- 

couveyance.  sequent  conveyance  from  the  alienee  to  a  purchaser  for 
value  taking  from  him  without  notice  of  the  lunacy. 
In  this  respect  a  luuatic's  voidable  conveyance  seems 
to  stand  on  the  same  footing  as  an  infant's,  the  estate 
in  the  land  conveyed  revesting  immediately  on  the 
avoidance  of  the  lunatic's  act  without  any  necessity  for 
a  reconveyance  (f^) .  And  it  is  thought  that,  as  in  the 
case  of  conveyance  by  an  infant  (/;),  if  a  lunatic's  void- 
able conveyance  be  avoided,  the  property  thereby  assured 
can  be  recovered  without  refunding  any  purchase  money 
or  other  consideration  received  for  making  the  convey- 
ance. It  apjDears,  however,  that  where  a  lunatic's 
voidable  conveyance  has  been  made  to  persons  who, 
acting  in  good  faith  with  the  sole  object  of  securing  his 
benefit,  have  incurred  expenses  or  liabilities  for  his  use 
in  consideration  thereof,  the  Coiu't  will,  under  its  equit- 
able jurisdiction,  impose  proper  terms  to  secure  their 


[r)  Sec  stat.  53  Vict.  o.  5, 
K.  117  ;  below,  jj.  81)3. 

(//)  Above,  p.  887.  The  ground 
of  thi.s  rule  of  modern  law  seems 
to  be  that,  if  an  insane  man  so 
conduct  himself  as  to  appear  sane 
to  a  person  of  ordiiiary  iutelli- 
jreuce,  lie  shall  be  estopped  from 
alleging'  his  insanity.  Cf.  the 
rase  of  mistake;,  ab(jve,  p.  7''0. 

(z)  Above,  p.  887. 

(«)  Above,  pj..  87'-',  873.  It  is 
thought  that  the  doctrine   of   a 


voidable  conveyance  being-  ren- 
dered unimpeachable  by  a  sub- 
sequent coiiveyauce  to  a  j'ur- 
chasor  for  value  without  notice 
applies  only  where  the  first  con- 
veyance effectually  passes  the 
assuror's  estate,  leaving  in  him 
nothing  but  a  right  of  action  to 
set  it  aside,  so  that  a  I'c-convey- 
anco  is  ne(^essary,  if  the  transac- 
tion be  avoided  ;  see  above, 
l)p.  7';G,  801,  873,  n.  (o). 
{b)  Above,  p.  884. 
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iudemuity  before  lauding  its  uid  to  set  uside  tlu'  con- 
veyance or  recover  tlie  property  assured  (e). 

With   resj)ect  to  the  sale   of   insane   persons'  lands  Sale  of^ 

,.  p    ,1     •  111  n    ii  ;i       lunatic' 8  lands 

n-respcctive  or   their  own  contracts  to   sell  tJiem,  tlie  irrespective 
Court  in  Lunacy  may  by  order  authorise  the  sale  of  "*  ^^'''"'  *'*'": 

,    .         .  .  tracts  to  sell 

any  property  belonging  to  any  lunatic,  to  whom  the  them. 

powers  of  administration  given  by  the  Lunacy  Act, 
1890  (d),  appl}-.  And  the  Court  may  also  order  that 
any  property  of  any  such  lunatic  be  sold,  charged, 
mortgaged,  dealt  with  or  disposed  of  as  the  Court  thinks 
most  expedient  for  the  purpose  of  raising  or  securing 
or  repaying  with  or  without  interest,  money  which  is 
to  be  or  which  lias  been  applied  to  all  or  any  of  the 
purposes  following  :  —  (1)  Payment  of  the  lunatic's  debts 
or  engagements  ;  (2)  discharge  of  any  incumbrance  on 
his  property  ;  (3)  payment  of  any  debt  or  expenditure 
incurred  for  the  lunatic's  maintenance  or  otherwise  for 
his  benefit ;  (4)  payment  of  or  provision  for  the  expenses 
of  his  future  maintenance  (V').  Under  these  powers,  a 
lunatic's  land  may  be  sold  in  consideration  of  a  rent- 
charge  (,/■).  But  the  simple  power  of  sale  given  by 
sect.  120  of  the  Act  does  not  authorise  a  sale  in  con- 
sideration of  the  receipt  of  shares  in  a  company  {(/). 
Where  a  lunatic's  lands  are  sold  under  the  powers  of 
this  Act,  the  conveyance  is  executed  on  the  lunatic's 
behalf  by  his  committee,  if  he  be  found  a  lunatic  by 
inquisition,  or  by  such  person  as  the  Court  approves ; 
and  if  so  executed,  will  be  effectual  to  convey  the 
lunatic's  estate  therein  (//).  And  the  committee  or  such 
person  may  enter  into  the  usual  covenants  for  title  on 
the  liiiiatie's  behalf,  or,  it  seems,  into  any  other  cove- 

(f)  Sclbi/    V.    JncLson,    6    Beav.  (/)  Jir    U'ai-e,  1892,  I  Ch.  344. 

192.  204.     Cf.  above,  p.  873.  »  Re  A.  Ji.,  1899,  W.  N.  233. 

[d]  Stat.  53  Vict.  c.  5,  ss.  116  Cf.  above,  p.  267. 

(1),  120  (a) ;  above,  p.  560.  (A)    See    stat.    53    Vict.    c.    5, 

{<■)  Stat.  53  Vict.  c.  5,  s.  117  (1).  ss.  116  (2), 124;  above,  pp.  560, 561. 
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t'  P 


!Exercise  of 
powers  on 
behalf  of 
lunatics. 


As  to  the 
power  of 
sale  under  the 
Settled  Laud 
Act,  1882. 


uants,  which  it  would  be  usual  and  proper  for  the 
vendor  to  make(/).  The  Court  in  Lunacy  is  also 
einj)owered  by  order  to  authorise  the  committee  of  a 
lunatic  so  found,  or  such  person  as  the  Court  appoints 
in  the  case  of  other  lunatics  mentioned  in  the  Lunacy 
Act,  1890  (/.•),  to  exercise  anj'  power  or  give  any  consent 
required  for  the  exercise  of  any  power,  where  the  power 
is  vested  in  the  lunatic  for  his  own  benefit  or  the  power 
of  consent  is  in  the  nature  of  a  beneficial  interest  in  the 
lunatic  (/)  ;  and  also  to  exercise  any  power  vested  in 
the  lunatic  in  the  character  of  trustee  or  guardian,  or 
give  any  consent  of  the  lunatic  necessary  in  the  like 
character  to  the  exercise  of  a  j^ower  or  as  a  check  upon 
the  undue  exercise  of  the  power  (;;/).  These  provisions 
enable  a  general  power  of  appointment  given  to  a 
lunatic,  or  an  express  power  of  sale  of  lands  vested  in 
him  as  a  trustee  (and  as  a  trustee  only)  (//),  or  a  power 
to  appoint  new  trustees  to  be  exercised  on  his  behalf  (o). 
But  they  do  not  enable  the  power  of  sale  given  by  the 
Settled  Land  Act,  1882  (p),  to  be  exercised  on  behalf  of 
a  lunatic  not  so  found  by  inquisition  (q).  Nor  do  they 
authorise  the  exercise,  on  behalf  of  a  lunatic  tenant  for 
life  not  so  found,  of  the  power  of  sale  given  by  section  7 
of  the  Lands  Clauses  Act,  1845  {/•),  or  of  a  liberty 
given  to  him  by  the  settlement  to  consent  to  the  sale  of 


(i)  lie  Jiau,  1896,  1  Ch.  46S. 

(^•)  Above,  pp.  560,  561. 

{!)  Stat.  5:5  Vict.  c.  5,  s.  120  (1). 

(>n)  Sect.  128.  See  as  to  a 
])Ower  to  appoint  amonfj:  children, 
Rr  A.,  19U4,  2  Ch.  328;  and  as 
to  the  release  of  a  power,  7iV 
llir.st,  lSi)2,  W.  N.  1  77  ;  lie  Rose, 
18'.)1,  2  Ch.  .'MS,  353. 

(n)  See/iV  A'.,  IKUl,  2  Ch.41"), 
and  the  criticisms  on  that  decision 
in  Re  S.  S.  Ji.,  1906,  1  Ch.  712. 

lo)  Rr  Short riili/r,  18»5,  1  Cli. 
278;   AV  l-'itlkr,  l'»()0,  2  Ch.  5.'.1. 

(/))    Above,  J))).  300  Mj. 

(//)  Re   n>i(j<jii,  1804,  2  Ch.  IKi, 


n.,  approved,  lie  S.  S.  Ji.,  1906, 
I  Ch.  712.  15ut  it  has  been 
held  that  the  powers  of  leasing 
given  by  the  Settled  Land  Act, 
1882,  may  be  so  exercised  on 
behalf  of  a  lunatic ;  as  the  Lunacy 
Act,  1890,  expressly  authorises 
the  execution  of  any  power  of 
leasing  vested  in  a  lunatic  having 
a  limited  estate  only  in  tlie  pro- 
perty over  which  the  iwwcr  ex- 
tends;  stat.  53  Vict.  c.  5,  s.  120 
(h);  R/:S(7//,  I89(!.  1  Ch.  117;  sec 
/<"'   S.  S.   /)'.,  ubi  sup. 

(/•)   Stat.  8  \-  9  Vict.  c.  IS  ;    Ji< 
a.  .b'.  R.,  1906,  1  Ch.  712. 
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the  settled  land  by  trustees  under  a  jjower  exercisable 
with  his  consent  (.s),  or  (as  it  now  appears)  of  a  power 
of  sale  gi\'en  to  him,  as  such  tenant  for  life,  by  the 
settlement  (f).  By  the  Settled  Land  Act,  1882  (ti), 
where  a  tenant  for  life,  or  a  person  having  the  powei-s 
of  a  tenant  for  life  under  that  Act  is  a  lunatic  so  foniid 
1)1/  iiH/in'sitioit,  the  committee  of  his  estate  may,  under 
an  order  of  the  Court  in  Lunacy  (./•),  exercise  on  his 
behalf  the  powers  of  a  tenant  for  life  under  that 
Act.  In  all  the  above-mentioned  matters,  the  juris- 
diction of  the  Court  in  Lunacy  is  now  exercisable  by 
the  Masters  (//). 

The  act  ill  jxiis  (~)  of  a  man,  who  is  so  drunk  as  to  be  J^i'uukwi 
incapable  of  understanding  its  effect,  is  governed  by 
the  same  law  as  the  act  of  an  insane  person  {n).  Whert,' 
a  drunken  man's  act  is  done  for  valuable  consideration 
under  agreement  with  some  other  person,  it  is  voidable 
at  his  option,  if  the  other  knew  of  his  condition  :  but  it 
is  valid,  if  the  other  were  not  aware  of  and  had  no 
reasonable  cause  to  suspect  his  defective  state  of  miud 
and  dealt  with  him  in  good  faith.  This  doctrine  is 
applicable  to  a  drunken  person's  pnirJuixe  or  conveyance 
of  land,  and  to  his  contract  to  sell  or  buy  land  [b) .  It 
is,  however,  questionable  whether  a  drunken  man's 
gratuitous  conveyance  is  absolutely  void,  as  a  lunatic's 
is  ((')  ;  for  it  seems  that  he  might  confirm  it  when 
sober  {d). 


(a-)  Rc  I)e  Molci/iis  itnd.  Harris'  .s.   27   il;:  lie    Ijouidalr,    I'JOl,    1 

Contrucl,  190S,  1  Ch.  110.  Ch    ^■^,  7. 

{t)  See  Re  8.  S.  B.,  l'.)0(i,  I  Oh.  (~;  *^ee  abuve,  p.  871,  u.  (/). 

712,  7l7_7i;),  720,  724,  729,  dis-  («)  Above,  p.  887. 

ereditinff  the  decision  in  Re  X.,  i^)  See    Matthcics    v.    naxUr, 

1804    "2  Ch.  41i5.  -L*-  ^-  ^  ^^-  ^^'-  !  '^°'^  ca.ses  cited 

\  csi  I.     I-   c    Ar  -iT-  L         -JO  above,  p.  887,  n.  (o). 
«)  Stat.  4o  &  46  Vict.  c.  38.  ,  >   \K  '     o),J 

;../      ,.    „        ,„,,,.    ,  oi     ta^  ^^)  Above,  p.  s87. 

s.  62  ;  Re  Raii,  18%,  1  Ch.  46<S.  ;  /,   <-,  \,^,^  „ 

•"  (a)  bee     Molluii     v.      Cainroiix, 

(.r)  See  stat.  ,53  Vict.  c.  5,  s.  108.  4  Ex.  17,  19  ;  Malthrm  v.  Baxlvr, 

[y)  Stat.   54    &  5-)  Vict.  c.  Go,  tibi  sup. 
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Convicts.  Convicts,  01  pei'soDS  against  whom  judgment  of  death 

or  }tenal  servitude  lias  been  pronounced  or  recorded  for 
treason  or  felony  {e),  are  not  under  any  incapacity  to 
purchase  land  (/') .  And  since  the  Forf eitm-e  Act,  1870  {g) , 
which  abolished  all  attainder,  forfeiture  or  escheat  upon 
judgment  for  treason  or  felony,  convicts  may  hold  land. 
But  by  the  same  Act  {//),  convicts  are  incapable,  while 
subject  to  the  operation  of  the  Act,  of  alienating  or 
charging  any  property,  or  of  making  any  contract,  and 
are  prohibited  from  bringing  any  action  at  law  or  in 
equity  for  the  recovery  of  any  property,  debt  or  damage 
whatsoever.  All  these  disabilities  on  the  part  of  a 
convict  are,  however,  suspended  while  he  is  lawfully  at 
large  under  any  license  (/).  By  the  same  Act,  an 
administrator  of  any  convict's  property  may  be  appointed 
by  the  Crown  (/>•)  ;  and  upon  such  appointment  all  the 
real  and  personal  property  to  which  the  convict  was  at 
the  time  of  his  conviction  or  "shall  while  subject  to  the 
Act  become  entitled,  shall  vest  in  the  administrator  (/). 
The  administrator  has  absolute  power  to  let,  mortgage, 
sell,  convey  and  transfer  any  part  of  such  property  as 
to  him  shall  seem  fit  {m).  It  is,  however,  provided  that 
no  property  acquired  by  a  convict  while  he  is  lawfully 
at  large  under  any  license  shall  vest  in  his  adminis- 
trator, but  the  convict  shall  be  entitled  thereto  without 


(e)  See  stat.  33  &  34  Viut.  c.  23. 
s.  6. 

'/)  See  Co.  Litt.  2b ;  Sug.  V. 
&  P.  eso. 

(f/j  Stat.  33  &  34  Vict.  c.  23, 
s.  1.  Conveyancers  iuvcstigating 
title  prior  to  the  commencement 
of  this  Act,  ■which  was  passed  on 
the  4th  of  .July,  1S70,  should  not 
forget  tliat  it  may  bo  necessary  to 
tiiki'  Hccoiiut  of  the  previous  law 
iij  this  respect ;  ;is  to  whidi,  hee 
WmH.  Real  Prop.  48,  56,  300, 
2l»t  ed.,  ami  authorities  there 
cited. 

(A)  Sect.  H:  ab<;vi-,  p.  oG4. 


(j)  Stat.  33  ic  34  Vict.  c.  23, 
s.  30. 

{/:)  Sect. !). 

(/J)  Sect.  10.  Property  vested 
in  a  convict  on  any  trust  or  by 
way  of  mortgage  is  excepted : 
stat.  5(i  &  57  Viet.  c.  53,  s.  48. 

{in)  Sect.  12;  Carr  v.  Anderson, 
1003,  2  Ch.  279.  The  adminis- 
trator has  no  power  to  bar  the 
convict's  estate  tail,  but  the  con- 
vict himself  can  do  so ;  Re 
(jitiikfll  and  WnllcrK^  Contract, 
lOOG,  2  Ch.  1  ;  sec  above,  p.  532, 
u.  [p). 
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any  interferon^'  on  tlio  administrator's  part  [n).  Any 
property  of  tlie  convict  vested  in  his  ailministrator 
revests  in  the  convict  or  his  representatives  on  his 
ceasing  to  be  snbject  to  the  operation  of  the  Act  (o)  ; 
this  occnrs  on  liis  death,  bankrnptcy,  completion  of  his 
term  of  punishment  or  pardon  (p). 

Outlawry  is  practically  obsolete.  Theoretically,  how-  Outlaws, 
ever,  a  man  may  still  bo  outlawed  if  he  fly  from  justice 
upon  criminal  proceedings  against  him  (//).  Outlawry 
is  a  cause  of  forfeiture  to  the  Crown  of  the  outlawed 
person's  goods  and  chattels,  including  his  chattels 
real(r).  An  outlaw  cannot  therefore  make  any  valid 
disposition  of  his  chattels  after  the  title  of  the  Crown  to 
have  them  has  accrued ;  and  any  previous  disposition  of 
them  made  witli  intent  to  avoid  the  forfeiture  will  bo 
void(s).  Since  the  Forfeiture  Act,  1870  {t),  judgment 
of  outlawry  for  treason  or  felony  no  longer  entails  any 
attainder,  and  does  not  occasion  any  escheat  to  th(;  lord 
or  forfeitiu-e  to  the  Crown  of  tlie  outlaw's  freehold  or 
copyhold  estates  of  inheritance  {ii).  But  an  outlaw  still 
forfeits  the  profits  of  Ids  real  estate  wliile  he  lives  (x). 
Outlaws'  are  not  disabled  from  j^ircJuixinfj  lands  (//)  ; 
and,  except  as  prevented  by  the  above-mentioned  law 
of  forfeiture,  they  are  now  free  to  hold  and  dispose  of 

(w)  Sect.  30.  lcS70,  stat.  33  &  34  Vict.  c.  23, s.  1, 

(o)  Sect.  18.  it  is  provided  that  nothing' therein 

{p)  Sect.  7.  shall  aflPect  the  law  oi  forfeiture 

{q)    Short    &    Mellor's    Crown  consequent  upon  outlawry.     But 

Office  Practice,  38 1  ;  Wms.  Pers.  it  is  thought  that  this  exception 

Prop.  96,  and  n.  (/'),  16th  ed.  relates  only   to  the  law  of   for- 

(/■)  Bae.    Abr.   Outlawry   (D)  ;  feiture  of  goods,  and  not  to  the 

4  Black.  Comm.  319,  387.  forfeiture  of  freeholds  in  fee  on 

(.v)  See    3   Rep.   82b ;   4  Black.  outlawry  for  high  treason  ;    for 

Comm.     387,     388;     Perkins     v.  such  forfeiture  was  a  consequence 

i?yffr//r^^//,  1  Hare,  219,  227;  Choivi/e  of   the    outlaw's    attainder;    see 

V.  Bni/lis,  31  Beav.  351,  3')6.  Bac.  Abr.  Outlawry  (D) ;  4  Black. 

(7)  Stat.  33  &   34  Vict.  c.  23,  Comm.  381—387. 
s.  1  ;  above,  p.  89().  (.*•)    Bac.  Abr.  Outlawry    D)  ; 

{u)  See  Wms.  Real   Prop.  48,  Short   ^-    Mellor's   Crow^^'  Office 

49,  o6,  94,   110,  n.  («),  191,  476,  Practice,  385. 
2lst  ed.     By  the  Forfeiture  Act,  {y)  See  Co.  Litt.  2b. 
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them.  Outlaws  are  capable  of  making  contracts  and 
may  be  sued  thereon  :  but  as  they  cannot  appear  in 
Court  to  enforce  any  remedy  for  their  own  benefit, 
except  to  reverse  the  outlawry  {z),  they  cannot  enforce 
their  agreements  (a). 


Alien  F 


At  common  law.  aliens  [/>)  might  purdidxc,  but  were 
incapable  of  inheriting  lands,  or  of  holding  any  estate 
therein ;  save  only  a  lease  for  years  of  a  house  occupied 
bv  a  friendly  alien  merchant  {c) .  And  the  conveyance 
of  any  other  estate  in  land  to  or  in  trust  for  [d)  an  alien 
was  a  cause  of  forfeiture  of  the  alien's  interest  to  the 
Crown  (r).  Aliens  were  not,  however,  under  any  in- 
capacity with  respect  to  the  acquisition,  enjoyment  or 
disposition  of  chattels  personal  {/).  But  since  the 
Naturalization  Act,  1870  (^),  real  and  personal  property 
of  ever}'  description  (Ji)   may  be  taken,  accpiired,  held 


[z)  Aldriclqe  v.  Bitlkr,  2  M.  & 
W.  412  ;  Re'Mander,  6  Q.  B.  867, 
873 ;  n.  v.  Loive,  8  Ex.  697. 

(a)  Above,  p.  2. 

{b)  As  to  what  persons  are 
aliens,  and  as  to  denizens,  see 
Wms.  Real  Prop.  301,  and  n.  (//), 
2l8t  ed. 

'  (r)  Co.  Litt.  2b.  By  stat.  7  & 
8  Vict.  c.  66,  s.  .5,  a  resident 
alien,  the  subject  of  a  friendly 
state,  mijfht  hold  lands  for  any 
term  not  exceeding  twenty-one 
years  for  the  purposes  of  residence 
or  business. 

(rf)  Burrow  v.  U'lirlkiti,  21  Beav. 
1  ;  Sharp  v.  St.  Sdiarxr,  L.  R.  7 
Ch.  313  ;  overruling  Jdtison  v. 
Sti.rd,/,  :i  Sni.  &  G.  230.  But  if 
hiiids  were  directed  to  be  sold  and 
the  proceeiis  given  to  an  alien, 
the'  (Jrowu  had  then  no  claim  ; 
l)n  lloiirmi'liH  V.  SJi)l(l(iii,  1  B(a\-. 
7!>.  4  My.  &  Cr.  iVi.'). 

(e)  C(>.  Litt.  2b;  W'nis.  Kml 
Prop.  302,  21st  ed. 

(/■)  (:ii/riii''K  ntxr,  7  Rep.  17a; 
Anil.  25;  1  lilack.  Coniin.  372. 
It  .-ln.iild,  however,  be  noted  tliiit 


when  a  war  breaks  out  between 
this  coimtry  and  any  foreign 
state,  all  rights  of  property  or 
contract  conferred  by  English  law 
on  any  subject  of  that  state  are 
regarded  in  law  as  being  liable 
to  confiscation  and  are  only  en- 
joyed, if  at  all,  bj'  the  license  or 
j^ermission  of  the  Crown;  1  Black. 
Conim.  372;  AlbretrhfY.  Sussmatin, 
2  V.  i:  B.  323,  327  ;  Vlemontson  v. 
BIcs.iu/,  11  Ex.  135,  141 ;  and  cases 
cited  above,  p.  8.'i7,  and  in  note 
(«),  p.  899,  below.  And  see  JFo/f 
V.  O.rholm,  6  M.  i^-  S.  92  ;  Cock- 
burn  on  Nationality,  150  ;  Hall's 
International  Law,  §  144,  pp.  453 
sq.,  4th  ed.  ;  llanqcr  v.  Abbott, 
(i  Wallace.  532,  53(5,  537. 

{[/)  Stat.  33  Vict.  c.  14,  s.  2, 
passed  12th  May,  1870,  and 
amended  by  stats.  33  &  34  Vict, 
c.  102  ;  35  &  36  Vict.  c.  39  ;  and 
58  &  5!)  Vict.  c.  43.  This  Act  is 
not  retrospective  ;  Sharp  v.  St . 
Sail n It r.  L.  R.  7  C'h.  343. 

(A)  Kxcept  British  ships ;  st;it. 
.•!;i  \'ict.  c.  M,  s.  14. 
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and  disposed  of  hy  an  alien  in  the  same  manner  in  all 
respects  as  hy  a  natural-horn  P)ritish  snl)jeet  (/')  ;  and  a 
title  to  real  and  ]iersonal  property  of  every  description 
may  be  derived  throiig-h,  from  or  in  succession  to  an 
alien  (/•)  in  the  same  manner  in  all  respects  as  through, 
from  or  in  succession  to  a  natural-horn  British  snhject. 
Aliens  are  not  under  any  incapacity  witli  respect  to 
making  contracts  with  British  subjects ;  and  friendly 
aliens  may  bring  actions  in  the  English  ( 'ourts  as  well 
as  British  subjects  (/).  But  alien  enemies  are  disabled, 
so  long  as  hostilities  last  (though  no  longer),  from 
bringing  or  maintaining  any  action  in  an  English 
Court  (ill),  either  in  person  or  by  agent  {»).  There  is, 
however,  an  exception  in  the  case  of  alien  enemies 
resident  in  this  coimtry  under  the  King's  protection  (o). 
Alien  enemies  are  not  under  any  personal  incapacity  of 
contracting  with  British  subjects  f;?)  :  but  it  is  illegal  to 


(t)  See  note  (//,  above,  p.  898. 

(k)  All  the  King's  natural-born 
subjects  were  enabled  to  trace 
their  title  by  descent  through 
their  alien  ancestors  by  stat.  11  & 
12  Will.  III.  0.  6,  explained  by 
25  Geo.  II.  c.  39. 

{I)  Co.  Litt.  129b;  Dyer,  2b; 
Bac.  Abr.  Aliens  (D).  Aliens 
could  not  maintain  real  or  mixed 
actions :  but  now  that  they  may 
hold  lauds,  they  are  entitled  to 
recover  them. 

(m)  Co.  Litt.  129b  ;  Le  Bret  v. 
FapUlon,  4  East,  502;  Flindt  v. 
Waters,  15  East,  260 ;  above, 
p.  783  ;  Ak-inoiiK  v.  Xif/reu,  4  E. 
&  B.  217  ;  and  see  ])ri('f'j)(tehi, 
i\r.  V.  Jamun,  1901.  2  K.  B.  419, 
affirmed,  1902,  A.  C.  484.  where 
the  objection  was  waived. 

(}i)  Brandon  v.  Nesb'ttt,  6  T.  R. 
23.  It  appears  that,  where  rights 
of  action  have  ai:crued  to  aliens  in 
time  of  peace  and  their  remedies 
are  suspended  bv  the  breaking  o\it 
of  war,  any  statute  of  limitations 
will  continue  to  run  against  them 
during  the  war  ;   for  the  cause  of 


action  is  not  affected  and  the  right 
is  regarded  in  law  as  being  liable 
to  confiscation;  see  A.-G.  v. 
JJWden,  Parker,  2f)7 ;  F/o/dt  v. 
TFatn-s,  15  East,  2G0,  266  :  Fhodes 
V.  Smethnrst,  6  M.  &  W.  351: 
Fe  JFaJtlv.  Bruxne,  25  L.  J.  Ex. 
343,  344,  345;  above,  p.  898,  n. 
(/) ;  Pollock  on  Contract,  96,  7th 
ed.  In  the  United  States,  how- 
ever, it  has  been  decided  that 
statutes  of  limitations  do  not  run 
in  such  circumstances  during  the 
war:  Hauyerx.AJihott.  6  Wallace, 
532;  Brown  v.  IRafts,  15  Wallace 
(82U.  S.),177;  L.  Q.  R.  xx.  168. 

(o)  Wi'l/s  V.  WiUtams,  i  Ld. 
Raym.  282;  M'Connell  \.  Hector, 
3  B.  &  P.  113,  114;  Janson  v. 
Friefonfein,  ,S,-c.,  1902,  A.  C.  4S4, 
506;  see  Co.  Litt.  129b,  n.  (3,, 
and  consider  the  pleading  in 
AIc'dioks  v.  Xigren,  4  E.  &  B.  217. 

{p\  See  Antoinr  v.  Morshcad,  6 
Taunt.  237  ;  Fanhuz  v.  Morf:head. 
ih.  332;  Fr  U'ahl  v.  Brnnne,  1 
ir.  \-  N.  178:  Pollock  (m  Con- 
tract. 9(1,  7th  ed. 
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trade  with  the  inhabitants  of  hostile  states  without  the 
license  of  the  Crown  ;  and  contracts  made  in  violation 
of  this  rnle  are  void  {q) .  And  it  seems  that  a  contract 
made  with  an  inhabitant  of  a  hostile  state  to  buy  or  sell 
land  in  England  would  fall  within  this  rule,  which 
extends  to  prohibit  all  commercial  intercourse  between 
the  King's  subjects  and  his  enemies  (r).  But  if  such  a 
contract  were  made  with  a  hostile  alien  residing  in  this 
country  under  the  King's  protection,  it  would  appear  to 
Effect  of  war   be  valid  and  enforceable  on  either  side  («) .     Where  a 

on  contracts  i        j.  •  i     •      j-  <•  -ii  t  •  i      j. 

made  with  contract  IS  made  m  time  ot  peace  with  an  anen  resident 
aliens  in  time  in  his  owii  country,  and  war  breaks  out  between  that 
countiy  and  this  before  the  time  fixed  for  performance 
of  the  agreement,  the  contract  is  dissolved  if  its  per- 
formance involve  commercial  intercourse  with  the  in- 
habitants of  the  hostile  state  (/),  or  would  otherwise  be 
detrimental  to  the  public  interests  of  this  country  («). 
It  appears,  however,  that,"  except  in  these  conditions 
and  provided  that  the  nature  of  the  agreement  admit  of 
its  performance  being  delayed,  the  obligations  arising 
from  a  contract  so  made  with  an  alien  are  not  discharged 
by  the  breaking  out  of  war  (.r)  ;  though  the  alien's  right 
to  enforce  the  agreement  is  necessarily  suspended  by  his 
incapacity  to  sue  thereon  during  the  continuance  of 
hostilities  (y).  The  application  of  these  principles  to 
contracts  for  the  sale  of  land  is  not  yet  regulated  by 
any  judicial  decision.     It  is  thought,  liowever,  that  if 


(</)  The  Hoop,  1  C.  Rob.  196  ; 
Tot/H  V.  Bell,  8  T.  R.  CAS  ;  Esposito 
V.  BoicfJvn,  7  E.  &  B.  763. 

(>•)  See  McConncIl  v.  llcclor,  '.\ 
B.  &  P.  li:'.,  Ill  :  Wiliixoii  V. 
Palteson,  7  Taunt.'  4;ii) ;  h'njwsifu 
V.  liouilnt,  7  E.  &  B.  76:i,  77!» ; 
Jinifioii  V.  J)rirfi.)il(iii,  (\V.,  1902, 
A.  C.  481,  4.S'.)",  MYl,  509;   above. 

p.  8r)7. 

(«)     Scc'    llotf'H     {<i)     (p),     above, 

p.  M)9. 

(/)    E.y<iisih,   V.    /!i>inlr/i,    7   Iv  •V 


B.  763;  Janson  v.  Driefonteiii,  ^r., 
1902,  A.  C.  484,  509 ;  above, 
p.  867. 

[It)  Fartddo  v.  h'nt/f/crs,  3  B.  & 
P.  191  ;  Ga)>ib((  v.  l.r  Mesiirivr,  4 
Eaist,  407 ;  Jirai/doii  v.  ('iirhti;/, 
ib.  410;  Juiimn  v.  J)rii'fo)ifehi,  ^c, 
1902.  A.  C.  484,  49.3,  494,  4:i9, 
')02,  .)06  .svy. 

{x)  See  cases  cited  in  previous 
note  ;  Jirpte.  Jtoif«s)ii((h'r,  13  Vcs. 
71. 

(//)  Above,  p.  S99. 
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such  a  contract  wore  made  in  time  of  peace  between  an 
Englishman  and  an  alien  resident  in  his  own  country, 
and  a  day  fixed  for  completion  and  time  made  of  the 
essence  of  the  contract  (::),  and  before  that  day  war 
broke  out  between  England  and  the  other  country,  the 
contract  would  be  dissolved  (a).  If,  however,  time  were 
not  made  of  the  essence  of  the  contract,  there  would  be 
ground  for  contending  that  the  parties'  rights  there- 
under were  only  suspended.  A  contract  made  with  the  Performance 
inhabitant  of  a  friendly  state,  which  becomes  a  hostile  y^  ^°^ 

J  '  license  or 

state  before  the  agreement  is  carried  out,  may  be  law-  permission. 
fully  performed  by  the  King's  license  or  permission,  as 
where  by  royal  authority  a  certain  time  is  allowed  after 
the  commencement  of  hostilities  for  the  performance  of 
contracts  previously  made  with  residents  in  the  enemy's 
country  (6) .  As  we  have  seen  (c) ,  rights  of  action, 
which  have  arisen  in  favour  of  an  alien  from  the  breach 
in  time  of  peace  of  a  contract  made  by  him  with  an 
English  subject,  are  not  destroyed  if  war  break  out 
between  his  country  and  England ;  they  are  merely 
suspended,  subject,  apparently,  to  the  operation  thereon 
of  any  statute  of  limitations  [d). 

Every  conveyancer  must  of   course   have   a  proper  Married 
knowledge  of  the  law  concerning  the  relation  of  hus-  women. 
band  and  wife   in   regard  to   property  and   contract. 
This  is  stated  in  other  books,  for  which  the  writer  is 
now  responsible  (tf),  and  will  not  be  fully  repeated  here. 
For  our  present  purpose,  the  most  important  points  are 


[z)  Above,  pp.  576 — 577.  {c)  Above,  p.  867. 

(a)  It  is  thought  that  in  such  {d)  Above,  p.  899,  n.  («). 

case  the  purchaser  would  have  a  [e]  See  Wms.  Real  Prop.   300 

lien  on  the  land  sold  for  repay-  nq.  (as  to  freeholds),  485,  488,  491, 

meut  of  his  deposit,  if  any;  see  494 — 496  (as  to  copyholds),  527, 

cases  cited  above,  p.  866,  n.  (.r).  528  (as  to  leaseholds),  21st  ed.  ; 

[h]  liucher  v.  ^hi.ski/,  5  M.  &  S.  Wms.  Pers.  Prop.  488  sq.  (as  to 

25;   Ckiiioiittion  v.  Blessig,  11  Ex.  cliattels  personal  and  (■ontracts\ 

135  ;  see  also,  Nigel,  ^-c.  v.  Hoade,  16th  ed. 
1901,  2  K.  B.  849. 

w. — II.  3 
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these : — By  the  common  law,  married  women  were  en- 
abled both  to  purchase  (/')  and  to  hold  lands  :  but  their 
estates  in  land  were  subject  to  the  rights,  which  their 
husbands  acquired  therein  {g)  ;  and  they  were  incapable, 
as  a  rule,  of  alienating  or  affecting  the  same  by  their 
own  act  alone  (//).  They  could  only  dispose  of  their 
freeholds  by  fine  levied  or  recovery  suffered  with  their 
husbands'  concurrence,  on  which  occasions  they  were 
examined  apart  to  ascertain  if  their  consent  thereto 
were  free  (?).  And  a  married  woman  could  by  a  fine 
so  levied  by  herself  and  her  husband  effectually  assure, 
not  only  her  legal  but  her  equitable  estates  [k)  in  free- 
hold lands,  and  also  any  interest  which  she  might  have 
in  such  lands  either  at  law  or  in  equity  (/)  ;  for 
example,  her  interest  in  the  proceeds  of  sale  of  lands 
Wife's  settled  on  trust  for  sale  (;«).     A  wife's  legal  estates  or 

cnpyho  ds.  interests  in  copyholds  were  alienable  in  like  manner  by 
surrender  in  which  her  husband  must  concur,  she  her- 
self being  separately  examined  as  to  her  consent  {n) . 
But  it  was  doubtful  in  what  manner  her  equitable 
estates  or  interests  in  copyholds  were  alienable  (o)  ;  for 
the  disposition  of  copyholds  by  surrender  is  properly 


(/)  Co.  Litt.  3a,  SSGb.     But  a  ed.  ;  Wms.  Real  Prop.  310,  311, 

wife's  purchase  of  land  was  void-  21st  ed. 

able  either  by  licr  liusbaud,  who  [k)   Goodrich   v.    Brown,    1    Ch. 

raif^ht effectually disa<;rno thereto,  Ca.  49  ;    Washbonrn  v.  Downes,  ib. 

or  by  herself  after  the  determiiia-  213;   Clifford  \.  Ashley,  ib.  208; 

tiou  of   the   coverture,  and  not-  Fennr  v.  Teacocl;,  Ca.  t.  Talb.  41, 

withstanding  that  her  husband  43  ;   1  Rop.  Husb.  &  Wife,  140, 

had   agreed   thereto;  or   by  her  2nd  ed. 

heirs,  if  she  died  without  having  (/)   Goodrich  v.    Shofholt,   Prec. 

agreed   thereto   when   free  from  Ch.   333  ;  May  v.  Roper,  4  Sim. 

coverture ;  Co.  Litt.  ubi  sup.  ;  2  360  ;    Forbes   v.    Adams,    9   Sim. 

Black.  Comm.  292,  293  ;   3  I'rest.  4G2  ;   1  Prest.  Abst.  333,  2nd  ed.  ; 

Abst.  104,  107  ;  of.  above,  p.  870.  see  also  Vick  v.  Edwards,  3  P.  W. 

{{,)  See  note  [e),  above,  p.  901.  ^72  ;  Helps  v.  Hereford,  2  B.  &  A. 

(//)    1  Black.  Comm.  442— 444  ;  -''"• 

Wms.  Real  Prop.  307,  309-311,  i'")  ^^"11  v.  Roper,  ubi  sup. 

2l8t  ed.  («)  1   Wat.  Cop.  63  ;  1  Prest. 

(i)  Cruise   on    Fines   and    Re-  -^bst.  333,  2nd  ed. ;  Wms.  Real 

coveries,  i.  107  j*-/.,  199  sq.,  ii.  179,  i'rop-  l""',  '21st  ed. 

3rd  ed. ;   1   I'rest.  Abst.  333,  2nd  (o)  Williams  on  Seisin,  128, 
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applicable  only  to  legal  interests  therein  (p),  and  it  was 
a  question  whether  a  fine  levied  by  husl^and  and  wife 
would  be  a  valid  assurance  of  her  equitable  estate  in 
copyhold  land  (-7).     The  husband  alone  might  dispose  Wife's 
of   his  wife's    leaseholds  for   years  by  act  iiitcj-  rivofi,  '^'^ 'beholds, 
though   not   by   will  (r) .      It   was   established  that   a  Execution  of 
married  woman  might  well  exercise  any  power,  whether  maTrild  ^ 
appendant,  in  gross  or  collateral,  and  whether  in  respect  women, 
of  real  or  of  personal  estate,  by  herself  alone  as  effec- 
tually  as   if  she   were   a  feme  sole;    unless  she   were 
restrained  by  the  terms  of  the  instrument  creating  the 
power  from  exercising  it  during  her  coverture.     And 
this  is  the  case  whether  the  power  were  conferred  upon 
her  during  her  coverture  or  whilst  she  was  single  (.s). 

Fines  were  abolished  by  tlie  Fines  and  Eecoveries  Fines  and 
Act,   1833  (^).      This   Act   enabled  («)    every   married  Act ° is"?!' 
woman  after  that  year,  by  deed  executed  with  the  con- 
currence of  her  husband  and  duly  acknowledged  by  her 
as   therein    provided  (.r),  to    dispose    of   lands  of   any 


(;;)  1  Scriv.  Cop.  262,  3rd  ed.  («)  Soot.  77.  Disentailing  as- 
An  exception  was  admitted  in  the  surances  by  married  women  being- 
case  of  an  equitable  estate  tail  in  tenants  in  tail  were  excepted 
copyholds  which  might  be  barred  from  this  section,  but  were  au- 
by  a  surrender,  in  cases  where  a  thorised  by  sect.  40,  requiring 
legal  estate  tail  might  be  so  the  concniTence  of  the  husband 
barred  ;  Radford  v.  Wih()>i,  3  Atk.  and  acknowledgment  of  the  deed 
815;  1  Scriv.  Cop.  77;  1  Wat.  by  the  wife  to  give  effect  thereto. 
Cop.  239,  tth  ed.  Such  acknowledgment  might  Avell 

[q)  See  1  Prest.  Con  v.  160  ;   1  be  made  after  the  enrolment  of 

Scriv.    Cop.    87,   3rd  ed.  ;  Wat.  the  disentailing  deed  and    more 

Cop.  i.  64,  n.,  181,  n.,  ii.  42,  n.,  than  six  months  after  its  execu- 

4th  ed.  tion  :  Ex  parte  Tarer)ier,  20  Beav. 

(>•)  Co.  Litt.  46b,  3ola;  1  Rop  490,  7  De  G.  M.  &  G.  627. 

Husb.  &  Wife,  173,  177,  2nded. ;  {x)  Before  the  year  1883,  the 

Wms.  Real  Prop.  527,  21st  ed.  acknowledgment  was  required  to 

(.v)   Sug.    Pow.    153 — 168,    8th  be  made  before  a  judge  of  the 

ed. ;  I)oe  d.  Blonifield  v.  liyre,  3  superior  Courts  at  Westminster, 

C.  B.  557,  578,  5  C.  B.  713,  741,  or  of   any   County   Court,   or   a 

748;    Wwd  v.    Wood,  L.    R.    10  Master  in  Chancery  or  two  com- 

Eq.  220 :  Wms.  Real  Prop.  302,  missioners  ;  and   a  certificate   of 

13th  ed.  ;   388,  21st  ed.  tlin   taking  of    the    acknowledg- 

{t)  Stat,  o  &  4  Will.  IV.  c.  74,  meut   was    required    to   be   duly 

s.  2.  signed  and  filed,  or  else  it  would 


3(2) 
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tenure,  and  money  subject  to  be  invested  in  the  pur- 
chase of  lands  {y),  and  also  to  dispose  of,  release, 
surrender  or  extinguish  any  estate  (;:)  which  she  alone, 
or  she  and  her  husband  in  her  right,  might  have  in  any 
lands  {y)  of  any  tenure,  or  in  any  such  money  as  afore- 
said, and  also  to  release  or  extinguish  any  power  which 
might  be  vested  in  or  limited  or  reserved  to  her  in 
regard  to  any  lands  (y)  of  any  tenure,  or  any  such 
money  as  aforesaid,  or  in  regard  to  any  estate  (s)  in  any 
lands  {y)  of  any  tenure,  or  in  any  such  money  as  aforesaid, 
as  fully  and  effectually  as  she  could  do  if  she  were  a 
Wife's  feme  sole.     From  the  disposing  power  so  conferred,  a 

copy  o  c  ^.  married  woman's  legal  estates  or  interests  alienable  by 
surrender  in  eopj'hold  lands  {a)  were  alone  excepted  [h). 
The  Act  therefore  enabled  ever}'  married  woman  to 
dispose  by  deed  executed  with  her  husband's  concur- 
rence and  duly  acknowledged  by  her  of  any  legal  or 
equitable  estate  or  interest  to  which  she  was  entitled  in 
freehold  hereditaments  and  any  equitable  estate  or 
interest  to  which  she  was  entitled  in  copyhold  here- 
ditaments (c).  And  it  has  been  held  that  a  wife  may 
by  such  a  deed  make  a  binding  disposition  by  way  of 
declaration  of  trust  of  the  equitable  estate  in  any  copy- 
holds, of  which  she  is  the  legal  tenant  on  the  court 
rolls  subject  to  the  old  law(f/).      A   wife's  jDower  to 

have  been  of  no  effect.     But  deeds  share  thereof  ;  stat.  ^  &  4  Will. 

executed  by  married  women  after  IV.  c.  74,  s.  1. 

the  year  188'2  may  be  acknow-  (r)    Inchidiuf):      any     interest, 

ledged  before   one  commissioner  char<?e,  lien,  or  incumbrance  in, 

only  ;    and    a   certificate   of    the  upon,  or  afl'ectini»-  any  heredita- 

acknowledprment  of  sueh  deeds  is  ments,  or  any  money  subject  to 

not   rt'ciuired.      This   distiTiotion  be  invested   in   the  purchase  of 

must  V)e  borne  \n  mind  in  invcsti-  hereditaments,    either  at  law  or 

Xatiiifj  title.     See  above,  pp.  145,  inequity:  ibid. 

100 ;  stats,  a  &  4  Will.  IV.  c.  74,  [a)  Above,  p.  902. 

8.  79  ;  51  i:  52  Vict.  c.  \'i,  s.  184,  [b)  Stat.  3  &  4  Will.  IV.  c.  74, 

replacing   19  &  20  Vict.  c.    108,  s.  77.' 

H.  73  ;  45  &  40  Vict.  c.  39,  s.  7  ;  [c)  Williams   on   .Soi.sin,    128  ; 

Jolly  V.  Ifandcmlc,  7  Ex.  820.  Wms.  Real  Prop.  491,  21st  ed. 

()/)   Tnfludijig  hereditaments  of  ',1)    Caytcr    v.    Citrtrr.    1S9G,     1 

any  tenure,  whether  corpDrcMl  or  C.'li.  (12, 
incorporeal,    and   any   undivided 
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dispose  of  her  legal  interests  in  copyholds  by  surrender, 
in  which  lier  husband  joined  and  on  which  she  was 
separately  examined  (e),  remained  unaffected  by  the 
Act.  And  the  Act  further  introduced  an  alternative 
method  of  alienation  by  married  women  of  their  equit- 
able interests  in  copyholds  ( /")  ;  providing-  that  such 
interests  might  also  be  disposed  of  by  surrender,  in 
which  the  husband  should  concur,  and  on  which  the 
wife  should  be  separately  examined  (//) .  It  was  held 
that  under  the  Fines  and  Recoveries  Act  a  married 
woman  could  effectually  dispose  of  her  interest  in  the 
proceeds  of  sale  of  lauds  held  on  trust  for  sale  (//)  ;  of 
the  charge  created  in  her  favour  by  a  mortgage  made 
to  her  when  single  by  deposit  of  the  title  deeds  of 
land  (?" ) ;  of  her  interest  under  a  settlement  of  personalty 
in  laud  improperly  purchased  therewith  (/.)  ;  and  even 
of  her  equitable  reversionary  life  interest  in  a  sum  of 
money  invested  pursuant  to  the  trusts  of  the  settlement, 
under  which  she  was  entitled,  on  a  mortgage  of  land(/). 
The  Fines  and  llecoveries  Act  did  not  interfere  in  any 
way  with  the  husband's  power  of  alienating  liis  wife's 
leaseholds  by  his  own  act  ii/fer  viro.s  alone  {ii>). 

Under  the  Fines  and  Recoveries  Act(^/),  if  a  husband  Onley  dis- 

shall,  in    consequence  of  being  a   lunatic,  idiot    or   of  the  husband's 

concurrence 

,  ,    . ,               „    ,  .,    ,         1  i.      ,.    , ,        1 .        .in  case  of  his 

[e)  Above,  p.  902.  avail    heivselt    oi    the    disposing-  lunacy   &c 

(/)  Williams  on    Seisin,    128 :  power     thereby    conferred  :     lie 

Waxs.  Real  Prop.  491,  492,  21st  Alf/co,  I.  R.  2  Eq.  48.)  :   .m/hr  v. 

ed.  Co'llin.s,    1896,    1    Ch.    573,    T)??, 

(g)  Stat.  3  &  4  Will.  IV.  c.  74,  578. 

s.    90,     also     enacting    that    all  (i)    Williams  v.    Cooke,    4   Giff. 

such  surrenders  theretofore  made  343. 

should     be     valid  ;    see     above,  [k)  Re  Diorauf  and  Sloner,    IS 

p.  903.  Ch.  D.  106;  see  above,  p.  287- 

[h)  Brif/ff.i  V.    Chamberlain,    11  {/)  Miller   v.    Collins,    1896,     1 

Hare,    69;     Titer   v.    Turner,    20  Ch.  573,  diss.  Kay,  L.  J.,  over- 

Beav.  560 ;  i?e  Jahcman''s  Trusts,  rulinsf    7iV    Xetr(on''f!     Trusts,    23 

23  Ch.  D.  344.     If.  however,  the  Ch.  D.  181. 

lauds  so  held  had  been  actually  ("()  Above,  p.  90:5. 

sold,  the  wife  no  longer  had  an  ;//)   Stat.  3  &  4  Will.  IV.  c.  74, 

iutei'est  in  laml  within  the  mean-  s.  91. 

ing   of    the    Act,   and  could  not 
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unsouud  mind,  wliether  so  found  by  inquisition  or  not, 
or  shall  from  any  other  cause  be  incapable  of  executing: 
a  deed,  or  of  making  a  surrender  of  copyholds,  or  if 
his  residence  shall  not  be  known,  or  he  shall  be  in 
prison,  or  shall  be  living  apart  from  his  wife  (o),  either 
by  mutual  consent  or  b}'  sentence  of  divorce,  or  in  con- 
sequence of  his  being  transported  beyond  the  seas,  or 
from  any  other  cause  whatsoever,  an  order  may  be 
obtained,  on  the  wife's  application  formerly  to  the  Court 
of  Common  Pleas  and  now  to  the  King's  Bench  Divi- 
sion {p)  of  the  High  Court,  dispensing  with  the 
husband's  concurrence  in  any  case  in  which  his  con- 
currence is  required  by  that  Act  or  otherwise ;  and  all 
acts,  deeds  or  surrenders  to  be  done,  executed,  or  made 
by  the  wife,  in  pm-suance  of  such  order,  in  regard  to 
lands  (q)  of  any  tenure,  or  in  regard  to  money  subject 
to  be  invested  in  the  pureliase  of  lands,  shall  be  done, 
executed,  or  made  by  her  in  the  same  manner  as  if  she 
were  a  feme  sole,  and  when  done,  executed,  or  made  by 
her  shall  (but  ^^'ithout  prejudice  to  the  rights  of  the 
husband  as  then  existing  independently  of  the  Act)  be 
as  good  and  valid  as  they  would  have  been  if  the 
husband  liad  concurred.  It  appears  that,  as  a  rule, 
such  an  order  will  only  be  made  to  give  effect  to  some 
})articular  sale  or  other  transaction  agreed  upon  [r). 
Whore  a  married  woman  has  obtained  an  order  of  this 
kind,  there  is  no  necessity  for  lier  to  acknowledge  the 
deed  as  above  provided  (•v)  :  but  her  conveyance  in 
pursuance  of  such  order  will  not  operate  to  assure  her 
husband's  interest  in  tlie  lan<ls  during  the  continuance 
of  the  coverture,  or,  it  seems,  his  estate  by  the  curtesy ; 
it  will  onl}'  pass  her  own  interest  therein  [t). 

(ij)  See  lixptc.  ItohitiKOii,  L.  P..  ;57() ;  sec  AV   ircni,   1882.  W.  N. 

A  C.  r.  205  ;  Rv  Cf(i»r,  10  Q.  B.  D.  3G  ;  iihovo.  ii.  ( /;). 

■284.  (.v)    Goodvliild     V.      DoiK/al,      W 

{■)))   Ue  Giles,  1894,  ^V.  N.  7:3,  Ch.  D.  CoO. 

70  Ii.  T.  7.')7.  (0    Fo'i-kc       V.       Drnyrnlt.      '_".) 

{il)  Sco  fihcivc,  p.  001,  n.  iz).  (!li.  I).  'J9(i. 

(/■)    Ilr   <;y„hum.    I'.l  C.   P..  N.   S. 
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By  the  Real  Property  Act,  1845  (?«),  a  mamed  Disclaimer 
woman  was  enabled  by  deed  executed  with  her  woman, 
husband's  concurrence  and  acknowledged  by  her  as 
aforesaid  to  dispose  of  a  contingent,  an  executory  and 
a  future  interest,  and  a  possibility  coupled  with  an 
interest  (.r)  in  any  hereditaments,  and  of  a  right  of 
entry  (//),  and  to  disclaim  any  estate  or  interest  in 
any  hereditaments. 

What  is  written  above  (~)  concerning  the  alienation  Wife's 

of   married    women's    equitable    estates  or  interests  in  ^^P^^^^ 
i  _     estate. 

land  aj)plies  only  to  property  not  settled  for  their 
separate  use  (a).  If  any  estate  or  interest  in  land  were 
settled  on  trust  for  the  separate  use  of  a  married  woman, 
she  could  dispose  of  her  equitable  interest  in  such  pro- 
perty as  effectually  as  if  she  were  a  single  woman,  both 
by  act  iiifrr  riros  and  by  will  (b),  and  not  only  by  con- 
veyance or  contract  dealing  specifically  therewith,  but 
also  in  consequence  of  her  general  engagements  entered 
into  with  respect  to  the  same  (c).  Where  any  land  so 
settled  was  not  vested  in  trustees  but  was  limited  to 
the  wife  directly  for  her  separate  use,  her  husband  would 
take  such  estate  or  interest  therein  as  the  common  law 
allowed  him,  but  in  equity  he  would  be  a  trustee 
thereof  for  his  wife's  benefit ;  and  in  such  case,  although 
the  wife  alone  could  dispose  of  her  equitable  interest  in 
the  property,  the  legal  estate  therein  could  only  be 
effectually  assured  by  deed  executed  witli  the  husband's 
concurrence  and  duly  acknowledged  by  her,  or  by  other 
means  appropriate  at  law  to  the  nature  of  the  estate 


(«)    Stat.   S    &   9  Vict.    c.    10(3,  G.  J.  &  S.  .i!)?,  004,  60.3;  'Wms. 

ss.  6,  7  ;  see  above,  p.  90l>,  n.  (/"!.  Real  Prop.  313,  21st  ed. 

(x)  See  Wms.  Real  Prop.  367,  {/>)   Taijlor  v.  Meads,  4  De  G.  J. 

368,  402,  21st  ed.  &   S.   597;  see  IJ'lUock  v.   Noble, 

(y)  See   above,    pp.    401,    40.-),  L.  R.  7  H.  L.  580;  Wms.  Real 

859.  n.  (.s).  Prop.  313  ,sy.,  21st  ed. 

(r)  Pp.  901  «/.  ((■)    Johiiwii  V.  GaJlafiher,  3  Dc 

[a]  See  Taylor  v.  Mtmh,  4   De  G.  F.   &  J.  494  ;    Pi'lcc  v.  FH:- 


.'/' 


libvn,  17  Ch.  D.  454. 
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Restraint  on 
alienation . 


Wife's  GTuit- 
able  estate 
tail  being  her 
separate 
estate. 


Removal  of  a 
restraint  on 
anticipation. 


settled  {(l).  If,  however,  property  were  settled  on 
trust  for  the  separate  use  of  a  married  woman,  with 
a  proviso  that  she  should  have  no  power  to  antici- 
pate the  income  thereof,  she  was  incapable  of  aliena- 
ting her  interest  therein  except  by  will,  so  long  as 
she  was  under  any  coverture  (r)  ;  and  it  could  not 
be  affected  by  her  general  engagements  (/).  If  a 
married  woman  were  entitled  to  an  equitable  estate 
tail  in  any  lands  as  her  separate  estate,  and  desired  to 
bar  the  entail,  it  was  required  by  the  Fines  and 
Recoveries  Act  [g)  that  her  husband  should  concur  in 
the  disentailing  deed  and  that  she  should  duly  acknow- 
ledge the  same.  If  she  were  so  entitled  subject  to  a 
restraint  on  anticipation,  that  did  not  prevent  her  from 
so  barring  the  entail.  It  appears,  however,  that  the 
restraint  was  not  thereby  defeated,  but  continued  to 
affect  the  estate  in  fee  simple,  into  which  her  estate  tail 
was  enlarged  (//).  Formerlj^,  the  Court  had  no  power 
to  interfere  by  its  order  with  the  effect  of  a  restraint 
upon  alienation  attached  to  any  property  settled  for  the 
separate  use  of  a  married  woman,  however  beneficial  to 
her  such  an  interference  might  have  been  (/).  But  by 
the  Conveyancing  Act  of  1881  {k),  notwithstanding  that 
a  married  woman  is  restrained  from  anticipation,  the 
Court  may,  if  it  tliinks  fit,  where  it  appears  to  the 
Court  to  be  for  her  benefit,  by  judgment  or  order,  with 
her  consent,  bind  her  int(u-est  in  any  property  (/). 


(rf)  JIall  V.  Wfder house,  n  Giflf. 
64  ;  see  above,  pp.  901  sq. 

(e)  Tullclt  V.  Armsiroiiq,  1 
Boav.  1.  1  My.  &  Cr.  390  ; 
JUt'jijiU  V.  Mcux,  1  I'h.  027  ; 
Cooper  V.  Macdonahl,  7  Ch.  I). 
288;  Balcman  v.  Faher,  1898,  1 
Ch.  144  ;  wee  AVnis.  Real  Prop. 
.315,  31  fi,  21st  cd.  :  Wms.  Pern. 
Prop.  J')()l,  502,  10th  ed. 

(/■)  I'il.rx.  V\ivi'>hh<w,  ITCli.  1). 
4.>4. 


(.9)  Stat.  3  &  4  Will.  IV.  c.  74. 
s.  40  ;  above,  p.  903,  n.  (w). 

(A)  Cooper  v.  Mmdonald,  7  Ch. 
D.  288. 

(i)  ItohinnoH  V.  JJ7ieehrri/jht,  21 
Bcav.  211.   0   ])e   G.   M."  &   G. 

(/•)  Stat.  11  .V;  -l.-.  Viet.  c.  41, 
s.  39. 

(I)  The  Court  is  cxcoedinwly 
cli.-uy  of  cxcrcdsinj.;'  the  jurisdii- 
tion     so     conferred  ;     AV     lAlfIr, 
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Originally,  a  trust  of  lands  for  the  separate  use  of  a  Married 
married  woman  could  only  arise  by  act  of  parties ;  as  Property  Act, 
by  ante-nuptial  contract  bt^tween  husband  and  wife,  or  '^'^*^- 
by  the  express  provision  of  those  by  whom  the  property 
was  bestowed  (m).  The  Married  Women's  Property  Act, 
1870  {»),  provided  that,  subject  and  without  prejudice 
to  the  trusts  of  any  settlement  affecting-  the  same,  the 
following  property  acquired  during  her  marriage  by 
any  Avoman  married  after  the  passing  of  that  Act 
should  belong  to  her  for  her  separate  use  ;  namely,  any 
personal  property  (o)  to  which  she  might  become  en- 
titled as  next  of  kin  or  one  of  the  next  of  kin  of  an 
intestate  (p),  and  the  rents  and  profits  of  any  freehold, 
copyhold  or  customaryhold  property  which  should 
descend  upon  her  as  heiress  or  co-heiress  of  an  intes- 
tate {q).  This  Act  did  not  confer  ujoou  married  women, 
or  enable  them  to  dispose  of,  any  separate  legal  estate  in 
the  property  so  secured  to  them,  but  only  gave  them 
the  same  equitable  interest  as  they  would  have  en- 
joyed under  an  express  trust  for  their  sej^arate  use, 
together  with  tlie  power  of  alienation  incident  in  eqiuty 
thereto  {r) . 

By  the  Divorce  A.cts  of    1857   and  1808  (.s),  in  every  Judicial 
case  of   a  judicial   separation  the  wife  shall,  from   the  '^'-'P'"''*  "'"■ 
date  of  the  sentence   and  whilst  the    separation   shall 
continue,  be  considered  as  a  J'cjjie  hoIc  with  res^iect   to 
(1)  property  of  every  description  which  she  may  acquire 

40    Ch.    D.    418;    Re    Pollard'' k  the  rents  and  profits,  and  not  the 

Settlement,    1896,    1    Ch.    901,    2  fee  simi^le,  of  such  property  for 

Ch.  552;  Re  Bhtndell,  1901,  2  Ch.  her  separate  use ;  Johnt,o>i  y.  John- 

221.  mi,  35  Ch.  D.  345. 

()«)  Wms.  Eeal  Prop.  316,  21st  (/•)  Howard  y.  Bank  of  England, 

ed.  L.    R.    19    Eq.    295,    300,    301  ; 

(»)  Stat.   33  &  34  Vict.  c.  93,  Johnson    v.    Johnson,    35    Ch.   D. 

passed  9th  Aug.  1870.  345,  349  ;  Wms.  Couv.  Stat.  377 

[o)  Including,  of  course,  chat-  — 382. 

tela  real.  (.s)  Stats.  20  &  21   Vict,  c  8."). 

(p)  Sect.  7.  s.    25:    21    i:    22    Vict.    c.    lOS, 

[q)  Sect.    S,   which   only   gives  .ss.  7,  8. 
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or  whicli  may  come  to  or  devolve  upon  lier(;'),  (2)  pro- 
perty to  which  she  has  heeome  or  shall  become  entitled 
as  executrix,  administratrix  or  trustee  since  the  sentence 
of  separation,  and  (8)  property  of  or  to  which  she  is 
possessed  or  entitled  for  an  estate  in  remainder  or 
reversion  (u)  at  the  date  of  the  decree  ;  and  all  such 
property  may  he  disposed  of  by  her  in  all  respects  as  a 
feme  sole,  and  shall,  if  she  shall  die  intestate,  go  as  the 
same  would  have  gone  had  her  husband  been  then 
dead  ;  provided  that  if  she  shall  again  cohabit  with  her 
husband,  all  such  property  as  she  may  then  be  entitled 
to  shall  be  held  to  her  sej^arate  use,  subject,  however,  to 
any  agreement  in  writing  made  between  herself  and 
her  husband  whilst  separate.  Under  these  enactments, 
the  wife  can  during  the  separation  dispose  as  a  feme  sole 
(without  the  necessity  of  her  husband's  concurrence  or 
of  acknowledgment)  of  all,  estates  or  interests  in  land, 
to  which  slie  may  become  entitled  after  the  date  of  the 
decree  (,r),  notwithstanding  that  the  same  were  given  to 
her  without  power  of  anticipation  (//),  and  also  of  all 
estates  in  remainder  or  reversion  (c),  to  which  she  is 
entitled  at  the  time  of  the  decree,  whether  the  same 
have  fallen  into  possession  or  not  [a).  But  the  Acts 
give  her  no  power  to  dispose  of  any  estates  or  interests 
to  which  slie  is  entitled  in  possession,  and  not  in  rever- 
sion nor  in  action  [h),  at  the  time  of  the  decree  ;  so  that 
if  at  tliat  time  she  were  entitled  in  possession  to  lands 
settled  for  her  separate  use  without  power  of  auticii)a- 

(i!)  It  has  been  held  that  under  chide  a  reversion  e:?:pectant  on  a 

these  words  the  wife  has  the  right  lease  for  years;  see  Wins.  Real 

to  receive  or  recover  any  chose  in  Prop.  383,  334,  21st  cd. 

actif^n,  to  which  she  was  eutitlcd  (.»;)   Re  Iluyhcii,  1898,  1  Ch.  520. 

hut  wliich  had  not  been  reduced  (//)   Coolr   v.    Ftdlo;    26    Beav. 

into  ])osscs.sion  at  the  time  of  tlio  99  ;    j\[i<nt  v.    GlyncK,   20  W.  R. 

decree;  Juhiii^on  v.  Jjtaidrj;  L.  It.  823;    Waitc  v .  Alorland,  38  Ch.  D. 

7  Kq.  228  ;  Re  (Joward  and  Jdam's  135,  138. 

I'nn-hasr,    L.    R.    20    Eq.    179:  (r)  S<>e  note  (^),  above. 

Xir/iohoii     v.      hnn-i/.     i\-r.     (o.,     7  (")   Oce   Rr    Insole,  L.  R.    1   Ya\. 

Ch.  D.  4S.  170,4  73. 

[ii]  These  words  npjuar  tn  in-  (//)  See  note  (<),  above. 
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lion,  the  Acts  do  not  remove  the  restraint,  and  she  can 
no  more  ali(>n  the  lauds  during  the  separation  than  she 
could  whilst  living  with  her  husband  (c).     Under  the 
same  Acts  (d),  where  a  wife  deserted  hy  her  husband 
has  obtained  a  protection  order,  she  is  during  the  con-  Protertion 
tinuance   of  the  order  and  as  from   the   date  of  the 
desertion  {c),  in  the  like  position  in  all  respects  with 
regard  to  })roperty  as  if  she  had  obtained  a  decree  of 
judicial    separation.       By   the    Summary   Jurisdiction  Separation 
(Married  Women)   Act,   1895  (/),  a   separation  order  ™''^^''- 
made  thereunder  shall  while  in  force  have  the  effect  in 
all  respects  of  a  decree  for  judicial  separation  on  the 
ground  of  cruelty. 

When  an  absolute  decree  has  been  made  under  the  Etfoct  -jf 
Divorce  Acts  (rj)  for  the  dissolution  of  a  marriage,  all 
the  rights  which  the  former  husband  and  wife  pre- 
viously enjoyed  in  respect  of  each  other's  property, 
independently  of  the  provisions  of  any  settlement,  are 
immediately  extinguished  (/').  Thus  if  the  divorced 
persons  were  entitled  to  lauds  at  common  law  as  tenants 
by  entireties  (/) ,  they  become  joint  tenants,  having  the 

{c)    Waitc  y.  Murhnxl.'-y'i'i  G\\.Y) .  woniau  ;     Xdrincn    v.     ni/cr.s,    '_' 

VSo:     Hill    V.     (Juo/Jir,    1893.    'l  Ex.  D.  oo'J :  but  tlie  husband  is 

Q.  B.  85.  not  entitled  to  exercise  his  marital 

{(l)  Stats.  20  &  21  Vict.  c.  85,  rights  in  respect  of  her  property 

s.    21;     21    &    22    Vict.    c.    108,  to  her  prejudice;   Prole  v .  Soachj , 

.ss.  8,  9.  L.    R.    3  '  Ch.    220  ;    Allcard   v. 

{,)  Bathe  V.    Bank  of  England,  ll'iilk")-,    189C,    2    Ch.   369,    381; 

\  K.  &  J.  564,  568  ;  Re  Kiuffsln/'fi  and  when  the  decree  absolute  has 

Trusts,    26   Beav.    84  ;     Cooke   v.  been  pronounced,  the  marriage  is 

Fuller,  ib.  99  ;  lie  EUiott,  L.  R.  dissolved  as  from  the  date  of  the 

2  P.   tfe  M.  274  ;    Wa'itc  v.   Mor-  decree  visi  ;    Treiiruine  v.   Itash- 

Iraid,  38  Ch.  D.  135,  138.  leiff/i,  1908,  1  Ch.  681,  694. 

(/)  Stat.  58   &   59  Vict.  c.  39,  (//)    JCclls  v.  Malbon,  31  Beav. 

ss.  4,  5,  extended  by  2  Edw.  VII.  48  ;    irdkinson  v.  Gibson,  L.  R.  4 

c.  28,  s.  5  (1).  Eq.  162 ;  Prole  v.  Soady,  L.  R.  3 

[g)  Stats.  20  &  21  Vict,  c  85,  Ch.  220;  Codringtonx.  Codrington, 

S3.' 27—31,   57;    23    &   24  Vict.  L.  R.  7  H.  L.  854:   Thornle'.ix. 

c.  144,  s.  7  ;   25  &  2G  Vict.  c.  81  ;  Thomleg,    1893,    2    Ch.   229  ;    Re 

29  &  30  Vict.  c.  32,  s.  3.     In  the  Crawford's  Settlement,  1905,  1  Ch. 

interval  between  the  making  of  a  11. 

deci'ee  nisi  and  a  decree  absolute  \j)  Sec  Wms.  Real  Prop.  312, 

for  the  dissolution  of  a  marriage,  21st  cd. 
the     wife     remains     a     married 
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same  respective  interests  as  if  they  were  strangers,  upon 
the  dissolution  of  the  marriage  (/.).  So  if  the  divorced 
wife  were  entitled  at  common  law  to  an  estate  in  fee 
simple  in  freeholds,  all  the  husband's  previously  existing 
estate  or  interest  therein,  whether  during  the  joint 
lives  only  or  as  tenant  by  the  curtesy  potential  or 
initiate,  would  be  at  an  end;  and  she  could  thenceforth 
enjoy  and  convey  the  same  as  a  single  woman  without 
his  interference  or  concurrence  (/).  The  husband  would 
be  equally  deprived  of  all  interest  in  the  wife's  copy- 
holds (/).  And  if  the  wife  were  entitled  at  common 
law  to  a  term  of  years,  the  husband's  interest  therein 
would  be  as  effectually  extinguished  as  if  he  had  died  in 
her  lifetime  without  making  any  disposition  thereof  (/). 
The  husband  also  loses  by  divorce  all  his  right  to  suc- 
ceed to  his  wife's  chattels  upon  her  death  and  intestacy  (w). 
And  the  wife  loses  her  right  to  succeed  on  the  hus- 
band's death  and  intestacy  tb  a  part  of  his  chattels  {n). 
But  divorce  only  extinguishes  the  rights  which  were 
given  to  the  parties  in  each  other's  property  by  the 
rules  of  common  law  or  equity  in  virtue  of  their  relation 
of  husband  and  wife.  And  it  is  now  established  that  a 
decree  for  the  dissolution  of  a  marriage  does  not  deprive 
either  party  of  any  interest  in  any  prf)perty  which  is 
limited  b}'  any  settlement  to  him  or  her  by  name  (o). 
If,  however,  the  wife  were  so  entitled  under  any  settle- 
ment, but  without  power  of  anticipation,  the  restraint 
on  anticipation  would  cease  to  bo  operative  after  the 


(/.;)   Thornlc;/  v.  Thornloj,  1893,  power,  after  a  decree  of  nullity 

2  Ch.  22i).  or    dissolution    of    marriage,    to 

(/)  This  follows  from  the  prin-  make  an  order  varying-  the  pro- 

ciple  laid  down  in  the  cases  cited  visions    of    any  ante-nuptial  or 

iu  note  (A),  above,  p.  911.  post-nuptial    settlement    which 

{ill)    Wilkin-ton  v.  Gibson,  L.  R.  has  been  made  on  the  parlies,  for 

4   E^.   162;   Rf   ll'ullas,   190;'),  P.  the  benefit  either  of  the  children 

326.  of     the    marriage    or    of     their 

(ii)  lie  Nfircx.  \:',  V.  D.  3.").  parents;  see  stats.  22  &  23  Vict. 

ill)   Fitziicruhl     V.     Cli,ii>,iuih,     I  c.  Cil.s.  o:   41    V^ct.  c.    19.  s.  3 ; 

Cli.  I).  .')(i3  ;    lliiiiiiii   V.   .S/iirf/iim,  Wms.  IV'i.s.  Prop.  .V}.'),  lOtli  l(1. 
2   Ch.    I).    :)1.S.       'I'lie  Court   has 
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divorce ;  as  the  wife  is  thereby  made  single.  But  of 
course  the  restraint  would  revive,  if  it  were  not  limited 
to  the  particular  coverture  dissolved,  and  the  woman 
were  to  marry  again  without  having  disposed  of  the 
property  in  the  interval  ( p) .  It  appears  that  upon 
divorce  either  party  loses  any  interest  in  property  which 
was  limited  to  him  or  her,  not  by  name,  but  under  the 
description  of  the  husband  or  wife  of  the  other ;  for  he 
or  she  then  ceases  to  answer  that  description  (5'),  The  Nullify  of 
effect  of  a  decree  of  nullity  of  marriage  on  the  ground  effect  of  ' 
of  the  canonical  disability  of  impotence  is  to  render  the  <iecree  of. 
marriage  void,  and  appears  to  resemble  the  effect  of  a 
divorce  as  regards  the  extinguishment  of  the  parties' 
common  law  rights  in  each  other's  property  (r)  ;  for  the 
marriage  was  voidable  only,  and  was  binding  on  the 
parties  until  they  were  released  by  the  decree  (.s). 
And  property  conveyed  by  either  spouse  to  the  other 
during  the  continuance  of  the  marriage  as  a  gift 
or  advancement  cannot  be  recovered  back  on  the 
pronouncement  of  such  a  decree  [t).  But  the  con- 
sequences of  such  a  decree  differ  from  those  of  a 
divorce  with  respect  to  interests  limited  by  any  settle- 
ment made  in  consideration  of  the  marriage  to  take 
effect  in  the  parties'  favour  after  the  solemnization 
thereof ;  as  these  interests  are  avoided  upon  the  pro- 
nouncement of  the  decree,  no  valid  marriage  having 
taken  place  [n).     When  a  marriage  is  void  for  some 

{p)  See  cases    cited    above,   p.  (.v)  See  1  Black.  Comm.  Oh.  15  ; 

908,  n.  (d).    The  Court  has  juris-  3  Black.  Coram.  92— 94  :   Burn's 

diction,  on  making  an  order  for  Eccl.  Law,  ii.  500,  9th  ed. ;  stat. 

the  variation  of  a  settlement  after  20  &  21    Vict.  c.  85,  ss.  ti,  22; 

a  decree  for  dissolution,  to  remove  Core/l  v.  I'rincr,  35  L.  J.  Ex.  1 62  : 

a     restraint      on      anticipation  ;  A.  v.  B.,  L.  R.  1  B.  &  M.  559  ; 

Churchward  v.  Churchward,  1910,  Dunbar  v.    Dunbar,    1909,    2  Ch. 

P.  195.  G39,  644. 

{q)  Rr  Morrieson,  40  Ch.  D.  30,  {t)  Du)ihar  v.  Dunbar,  ubi  sup. 

Kay,     J.,    declining    to    follow  [u)  Dormer  v.   JVard,   1901,  P. 

Bullmore   v.    in/nfcr,   22   Ch.    I).  20.     The  Court  has  nevertheless 

619,  Fry,  J.  power  to  vary  the   settlements  ; 

(»•)  Above,    p.   911  ;    iind    see  «S'.  C. ;  see  above,  n.  (0),  p.  912. 
note  (0),  p.  912,  above. 
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lc(j((l  disability,  that  is,  any  impediment  raised  by 
common  law  or  statute  to  the  formation  of  a  valid 
marriage  (.r)  —  such  as  the  existence  of  a  previous  mar- 
riage {[/)  or  of  such  relationship  between  the  parties 
as  brings  them  within  the  prohibited  degrees  of  con- 
sanguinity or  affinity  (::;) — the  marriage  is  altogether 
void  ah  initio,  and  the  parties  have  never  occupied  the 
position  of  husband  and  wife  or  acquired  the  rights 
resulting  therefrom  {a).  So  that  a  decree  of  nullity  on 
the  ground  of  some  legal  disability  has  no  effect  in 
dissolving  the  marriage  tie ;  it  is  not  necessary  to 
establish,  but  is  merely  declaratory  of  the  invalidity  of 
the  marriage  {b). 


Married 
woman  bare 
trustee. 


Since  the  Vendor  and  Purchaser  Act,  1874  (f),  now 
replaced  in  this  respect  by  the  Trustee  Act,  1893  {d), 
when  any  freehold  or  copyhold  hereditament  is  vested 
in  a  married  woman  as  a-  bare  trustee  {e)  she  may 
convey  or  surrender  it  as  if  she  were  a/eine  solo. 


Married 
Women's 
Property 
Act,  188-2. 


By  the  Married  AVomen's  Property  Act,  1882  (/), 
which  came  into  operation  on  the  1st  of  January, 
1883  {(j),  a  married  Avoman  is  capable  of  acquiring, 
holding  and  disposing,  by  will  or  otherwise,  of  any 
real  or  jiersonal  property,  in  the  same  manner  as  if  she 


(.(■)  1  Black.  Comni.  43r)  Kq. 

((/)  Birt  V.  Bontinez,  L.  E,.  1 
P.  &  M.  487. 

iz)  This  was  made  a  Icg-iil  dis- 
ability by  Stat.  5  &  G  Will.  IV. 
c.  54,  s.  2;  see  1  Black.  Comin. 
434;  K.  V.  Chadwick,  11  Q.  E. 
173  ;  Brook  v.  Brook,  9  H.  L.  C. 
193. 

(rt)  See  r..rpte.  Kadm,  L.  R.  9 
Ch.070;  Li(iib(ir\.  Dunbar,  1909, 
2  Ch.  039,  G44.  The  former  case 
and  those  cited  in  the  i)revious 
note  relate  to  pretended  marriag*- 
•with  a  deceased  wiiVs's  sister 
before  stat.  7  Edw.  V.TI.  c.  47.  As 
to  Bcttlemcnts  executed  in  con- 


sideration of  such  marriages,  see 
Pmrson  v.  Broun,  13  Ch.  D.  202  ; 
rinUips  V.  Frolnjn,  1899,  I  Ch. 
811  ;  Stat.  7  Edw.  VII.  c.  47, 
s.  2  ;  cf.  Ayemt  v.  Joikbis,  L.  R. 
16  Eq.  275.' 

[h)  Birt  V.  BoHtincz,  L.  R.  1 
P.  &  M.  487. 

{(■)  Stat.  37  &  38  Vict.  c.  78, 
s.  (),  passed  7th  Aug.  1874. 

{d)  Stat.  5G  &  57  Vict.  c.  53, 
e.  16. 

{>■)  See  above,  p.  220,  n.  (;),  as 
to  the  meaning  of  this  term. 

(/)  Stat.  45  &  46  Vict.  c.  75, 
s.  1,  8ub-s.  1. 

ig)  Sect.  25. 
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were  aj'cnic  *oA',  without  the  intervention  of  any  trustee. 
Every  woman  married  after  the  commencement  of  tlie 
Act  is  entitled  to  hold  and  dispose  of,  as  her  separate 
property,  all  real  and  personal  property  which  belonged 
to  her  at  the  time  of  marriage,  or  shall  be  acquired  by 
or  devolve  upon  her  after  marriage  {//).  And  every 
woman  married  before  the  commencement  of  the  Act  is 
entitled  to  hold  and  dispose  of,  as  lier  separate  property, 
all  real  and  personal  property,  to  which  her  title,  whether 
vested  or  contingent  and  whether  in  possession,  reversion 
or  remainder,  has  accrued  after  tlie  commencement  of 
the  Act(/).  But  the  Act  is  not  to  interfere  with  any 
settlement  made  or  to  be  made  respecting  the  property 
of  any  married  woman,  or  to  interfere  with  or  render 
inoperative  any  restriction  against  anticipation  attached 
or  to  be  attached  to  the  enjoyment  by  a  married  woman 
of  any  property  or  income  (/.■) . 

Under  this  Act,  it  has  been  decided,  with  respect  to  Construction 
women  married  before  the  year  1883,  that  where  they  jjanled 
were  before  that  year  entitled  to  any  property,  either  Women's 
contingently  or  in  reversion  or  remainder,  it  does  not  j^q^-^  i^l-)_ 
become   their   separate    property   by   reason    of    their 
interests  vesting   or   falling   into   possession  after   the 
commencement  of   the  Act  (/).     As  regards  such  pro- 
perty and  any  property  to  wliich  they  were  entitled  in 
possession  before  that  year,  they  remain  subject  to  the 
law  in  force  before  the  Act,     But  any  property  given 
since  the  commencement  of   the  Act  to  any  married 
woman  beneficially,  and  not  as  a  trustee  or  an  execu- 
trix (?»), belongs  to  her  as  her  separate  proi:)erty,  although 
not  expressly  limited  for  her  separate  use  {ii).     It  was, 

(h)  Sect.  2.  Bacon,  1907,  1  Ch.  475. 

(z)  Sect.  5.  ()«)  lie  Harkness  and  Alkopp^s 

{k)  Sect.  19.  Contract,  1896,  2  Ch.  358. 

\l)  Reid  V.  licid,  31  Ch.  D.  402,  («)  Re  Lnmhij,  1896,  2  Ch.  690; 

overruling  Bai/nion  v.  Collins,  27  see  also  Re  Davenport,  1895,  I  Cli, 

Ch.    D.    604,  "and    Re    Thompson  3G1. 
and  Ciirzon,  29  Ch.  D.   177  ;   Re 
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however,  held,  upon  the  construction  of  the  proviso 
that  the  Act  shall  not  interfere  with  or  affect  any  settle- 
ment made  or  to  be  made  respecting  the  property  of 
any  married  woman  (o),  that  a  covenant  by  a  husband 
alone  contained  in  a  settlement  made  before  the  Act  to 
settle  his  wife's  after-acquired  property  would  bind  pro- 
perty to  which  she  might  become  entitled  after  the  Act, 
to  the  same  extent  as  such  property  would  have  been 
bound  by  the  husband's  covenant  at  common  law,  unless 
the  propert}'  were  expressly  given  for  her  separate 
use  (p).  And  it  appears  that  the  same  construction 
may  be  placed  upon  a  similar  covenant  contained  in 
a  settlement  made  since  the  Act  but  before  the 
year  1908 ;  for  it  was  further  decided  that  an  ante- 
nuptial settlement  made  after  the  Act  by  an  in- 
tended husband  and  infant  wife  of  her  personal 
property  had  the  same  effect  as  it  would  have  had 
at  common  law,  and  was  therefore  completely  bind- 
ing on  the  wife  as  regards  any  interest  therein 
of  which  the  husband  could  by  virtue  of  his  marital 
rights  at  common  law  have  made  a  valid  dis- 
Ainendinp  position  [q) .  It  is,  liowever,  now  provided  by  the  Mar- 
ried Women's  Property  Act,  1*^>07  (r),  that  notwith- 
standing sect.  19  of  the  Act  of  1882  («),  a  settlement  or 
agreement  for  a  settlement  made  after  the  year  1907  {t) 
by  the  husband  or  intended  husband,  wdiether  before  or 
after  marriage,  respecting  the  property  of  any  woman 
he  may  marry  or   have  married,  shall   not   be   valid 

(0)  Stat.   4.5   &  46  Vict.  c.  75,  (/•)  Stat.    7  Edw.    VII.  c.   18, 

s.  19.  8.  2,  sub-ss.  1,  2.     By  sub-s.  3, 

{p)  ReStonor^'i  Trusts,  24Ch.D.  nothing  in  this  section  shall  i-en- 

195  ;  Tfe  JF/W<r//v;/-,  34Ch.  D.  227  ;  ficr    inviilid    any    settlement    or 

Ilancnckv.  Hancock,  38  Ch.  D.  78;  agreement  for  a  settlement  made 

Hco  Wms.  Ters.  Prop.  393,  514,  or   to   be   made  under   the  pro- 

16th  ed.  visions  of  the  Infant  Settlements 

(q)  Stevens    V.    Tvrvor-dnrficlc,  Act,  1855;  see  above,  p.  876. 
1893,    2    Ch.    307;     liitrklmid   v.  (.v)  Above,  pp.  915,  916. 

Bucklaml,  1900,   2  Ch.  634  ;    see  {I)  Stat.   7   Edw.  VII.   c.    18, 

Wms.  I'ers.  Prop.  393,  514,  16th  a.  4. 
«d. 


Act  of  1907. 
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unless  it  is  executed  by  her  if  she  is  of  full  age,  or  con- 
firmed by  her  after  she  attains  full  age  ;  but  if  she  dies 
an  infant  any  covenant  or  disposition  by  her  husband 
contained  in  tlie  settlement  or  agreement  shall  bind  or 
pass  any  interest  in  any  property  of  hers  to  wliicli  he 
may  become  entitled  on  her  death  and  whicli  he  could 
have  bound  or  disposed  of  if  tliis  Act  had  not  been 
passed  {ii). 

Where  under  the  Act   of    1882   a  married  woman  Wife's  estate 
becomes  entitled  to  any  estate  or  interest  in  any  lands  rate^propCTty. 
or  hereditaments  as  her  separate  property,  she  takes  the 
whole  legal  or  other  estate  or  interest  limited  to  her  in 
the  same  manner  as  if  she  were  a  single  woman ;  and 
her  husband  does  not  acquire  the  rights  and  interest 
therein  during  his  wife's  lifetime  which  he  would  have 
had  if  she  had  been  entitled  independently  of  the  Act, 
either  at  common  law  or  in  equity  but   not  for   her 
separate  use  {v) .     But  he  may  succeed  after  her  death, 
if  she  die  intestate,  to  her  freehold  or  copyhold  estate 
in  fee  simple  as  tenant  by  the  curtesy  {x) ,  and  to  her 
leaseholds  for  years  in  virtue  of  his  marital  right  to 
take  the  same  by  survivorship  {>/) .     The  wife  can  dispose  Wife's  dis- 
of  any  estate  or  interest,  to  which  she  so  becomes  en-  thereof.^ 
titled  as  her  separate  property,  in  the  same  manner  as 
if  she  were  single,  without  the  necessity  of  her  husband's 
concurrence  in  or  her  own  acknowledgment  of  the  deed 
of  conveyance  or  of  any  other  formality  not  requii'ed 


{u)  See  p.  916,  n.  {>■).  separate    property    also     ceases, 

(f)  See  Hope  v.  Kope,   1892,  2  and  the   husband  can  assert  his 

Ch.'636,Zil ;  Thornlei/x.Tfiornlei/,  common   law  right  to   have  his 

1893,    2    Ch.    229;     Ec   Litmley,  w-ife's  term  by  survivorship  with- 

1896,   2  Ch.   690  ;    Wms.   Conv.  out  the  necessity  of  taking  out 

Stat.  382, '383,  418,  419,  421.  administration   to  her:    see   Co. 

{x)  Hupcx.  Hopr,   1892,  2  Ch.  Litt.  46b,  300a,   351a;   2  Black. 

336;    see>bove,  p.  215;    Wms.  Comm.   433—435;    Re   Lambert's 

Real  Prop.  307,308,  316,  21st  ed.  E.sfafe,   39   Ch.   D.    62G;    S'lnnau 

(//)  After    the    coverture    has  v.  Wharton,   1891,   1  Q.  B.  491; 

conic  to  an  end,  the  quality  of  Hope  v.  Hope,  ubi  sup. 

w. — II.  4 
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Restraint  on 
alienation. 


Sale  without 
notir'e  of 
a  restraint  on 
anticipation. 


The  Act 
confers  on 
married 
women  a 
special,  not  a 
general, 
capacity  to 
hold  and 
dispose  of 
property. 
Effect  of 
wives'  wills 
made  during 
coverture. 


in  the  case  of  an  assurance  by  a  single  woman  (z). 
Altliough  if  any  such  property  be  given  to  a  married 
woman  with  a  restraint  on  anticipation,  she  is  under  the 
like  incapacity  to  deprive  herself  of  the  benefit  thereof 
by  any  disposition,  which  she  may  purport  to  make,  as 
attached  with  respect  to  her  dealing  with  her  equitable 
separate  estate  subject  to  a  similar  restraint  (a).  It 
appears,  however,  that  where  a  wife  enjoys  a  kf/al 
estate  or  interest  by  virtue  of  the  Act  of  1882  in  any 
separate  property,  subject  to  a  restraint  on  anticipation, 
and  disposes  of  the  property  to  a  purchaser  taking  for 
value  in  good  faith  and  without  notice  of  the  restraint, 
the  purchaser  will  obtain  a  good  title  to  tlie  property ; 
for  the  restraint  on  alienation  is  an  incumbrance  affect- 
ing the  property  in  equity  only  and  not  at  law  {b).  It 
is  held  that  the  Act  of  1882  confers  upon  married 
women  a  special  capacity  only  to  hold  and  dispose  of 
property,  which  is  by  virtue  of  the  Act  made  their 
separate  j)roperty,  and  does  not  invest  them  with  the 
same  general  capacity  in  respect  of  all  property  as  is 
enjoyed  by  single  women.  Thus  it  was  decided  that 
a  will  made  by  a  woman  during  covertui'e  and  not  re- 
executed  by  her  when  she  became  a  widow  was  not 
effectual  by  virtue  of  the  Act  to  pass  property  acquired 
by  her  after  her  husband's  death  (c) .  And  the  con- 
sequences of  this  ruling  were  only  removed  by  the 
Married  Women's  Property  Act,  1893  (d),  which  pro- 


(z)  Jie  Drumiiwnd  and  Daviess 
Contract,  1891,  1  Ch.  524,  decid- 
ing tliat  a  wife  can  now  bar  the 
entail  in  any  lauds  to  which  she 
is  entitled  for  an  estate  tail  as  her 
separate  property,  without  her 
husband's  concuri'enco  in  or  her 
own  ackiKiwledfrment  of  the  dis- 
entailing deed ;  <;f.  above,  pp.  90li, 
n.  (w),  908. 

(a)  Bates  v.  Kestrrton,  189(5,  1 
Ch.  159;  Re  Lnmteij,  1S9G,  2  Ch. 
090 ;  above,  p.  908, 


(/;)  See  above,  pp.  211,  212, 
254,  491,  565. 

{c)  Re  Frier,  28  Ch.  D.  709; 
Re  Ciuio,  43  Ch.  D.  12;  following 
the  law  laid  down  in  WillocJc  v. 
Nuhle,  L.  R.  7  H.  L.  580,  with 
respect  to  dispositions  by  will  of 
a  married  woman's  equitable 
separate  estate ;  and  see  Re 
Jioiroi,  1892,  2  Ch.  291. 

{fl)  Stat.  50  &  57  Vict.  c.  63, 
s.  3,  passed  5th  Dec.  1893  ;  Re 
James,  1910,  1  Ch.  157. 
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vided  in  effect  that  tlie  Avill  made  during  coverture  of 
a  woman  who  might  die  after  the  passing  of  that  Act  (f) 
should  take  effect  as  if  it  had  been  executed  immediately 
before  lier  death,  whether  she  had  or  had  not  any 
separate  property  at  the  time  of  making  it,  and  need 
not  be  re-executed  or  re-published  after  her  husband's 
death.     So  it  has  been  considered  that  the  Act  did  not  Jlnle,  that 

,   , ,  1     j_i     i  1       1         1         1       •  p  •      husband  and 

repeal  the  rule  that  husband  and  wife  are  one  person  m  ^jfe  are 
law  (/■),  but  left  it  to  take  effect,  where  not  modified  or  ""f'  per^"" 

p        1        •  1  •      p  n  -p        P  not  repealed. 

interfered  with ;  whence  it  follows  that  on  a  gift  of 
land  or  other  property  made  since  the  Act  to  a  husband 
and  his  wife  and  others  in  joint  tenancy  or  tenancy 
in  common,  the  husband  and  wife  still  become  entitled 
to  the  share  of  one  person  only  between  them  (r/) .  And  Property 
it  has  been  further  held  that  tliis  Act  only  enables  a  ^^f^  on  tmst. 
married  woman  to  hold  and  dispose  of,  as  her  separate 
property,  estates  and  interests  to  which  she  is  entitled 
for  her  own  use  beneficially,  and  not  those  to  which  she 
is  entitled  upon  any  trust  (h) .  The  consequence  of  this 
decision  was  that,  where  since  the  Act  (/)  any  heredita- 
ments were  limited  to  a  wife  upon  any  trust  or  had 
devolved  upon  her  as  executrix  or  administratrix  (A-) ,  she 


{e)  Re  Wylie,  1895,  2  Ch-  116,  ditaments,  which  were  limited  to 

deciding  that  the  Act  applies  to  or  devolved  upon  a  married  woman 

wills  made  before  its  passing.  in  trust  before  the  year  1883,  is 

(/)  See  Wms.  Real  Prop.  306,  of  course   governed   by   the   old 

311,  21st  ed.  law    existing    independently    of 

{g)  Re  March,  27  Ch.  D.   166;  that  Act ;  see  above,  p.  915. 

Re   Jupp,    39   Ch.  D.    148,    152.  [k)  By  the  Married  Women's 

The  husband  and  T\afe  take  the  Property  Act,  1882,  stat.  45  &  46 

share  so  given  to  them,  as  they  Vict.  c.   75,  ss.    1   (2),   18,  24,  a 

take  any  other  property  given  to  married  woman  was  enabled  to  ac- 

them  since  the  Act  without  words  cept   any  trust  or   the   office   of 

of  severance,  as  joint  tenants  and  executrix  or  administratrix  with- 

not,   in  the  case  of  freeholds  or  outherhusband'sconsent,  andwas 

copyholds,     by     entireties  ;      Re  empowered  to  transfer  as  if  she 

March,    ubi    sup.  ;     Thornley    v.  were  a  feme  sole  any  stock,  shares 

Thornky,    1893,    2   Ch.   229  ;    see  or  debentures,   to  which  she  was 

AVms.  Ileal  Prop.  311,  312,  320,  entitled  as  trustee,   executrix  or 

21st  ed.  administratrix.     But  she  was  not 

[h)  Re  Harhiess  and  Alkopp^s  thereby   expressly   authorised  so 

Contract,  1896,  2  Ch.  358.  to  dispose  of  any  other  trust  pro- 

(/)  The  disposition  of  any  here-  perty.     At  common  law  marriage 

4(2) 
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Married 

woman 

mortgagee. 


Wife  trustee- 
mortgagee. 


could  not  dispose  of  the  same  pursuant  to  the  trust  by 
her  own  act  alone,  unless  the  hereditaments  were  freehold 
or  copyhold  and  she  were  a  bare  trustee  thereof  (/) :  but 
her  husband  took  the  estate  or  interest  therein  bestowed 
on  him  by  the  rules  of  law  or  equity  apart  from  tlie 
Act,  and  had  to  join  accordingly  in  alienating  the  same 
by  the  approi^riate  method  of  conveyance.  That  is  to 
say,  if  the  property  were  freehold,  it  had  to  be  assured 
by  deed  executed  by  the  husband  and  wife  and  duly 
acknowledged  by  the  wife  {m)  ;  if  copyhold,  by  sun'ender 
by  the  husband  and  wife,  the  wife  being  separately 
examined,  or  in  the  case  of  an  equitable  estate  in  copy- 
holds, by  a  similar  surrender  or  by  deed  acknow- 
ledged {n)  ;  and  if  leasehold,  by  the  husband's  assign- 
ment with  the  wife's  concurrence  (o).  But  it  has  been 
decided  that,  where  any  hereditaments  are  vested  in  a 
married  woman  as  mortgagee,  the  mortgage  being  her 
separate  property,  she  can  convey  the  same,  upon  repay- 
ment of  the  mortgage  money,  as  if  she  were  single  {p). 
And  it  has  been  held  that,  if  she  be  a  trustee  of  the 
mortgage,  and  the  hereditaments  be  freehold  or  copy- 
hold, she  can  also  convey  them,  on  repayment  of  the 
money  secured,  as  a  feme  sole ;  for  on  such  repayment 
she  becomes  a  bare  trustee  thereof  {q).  This  doctrine, 
however,  can  have  no  application  to  leaseholds  for  years 
vested  in  a  married  woman  as  mortgagee,  where  she  is 
a   trustee   of   the   mortgage   money  (r).     It  has   been 


waH  not  a  gift  to  tlio  husband  of 
a  term  or  other  chattels  held  by 
the  wife  en  autre  droit  as  execu- 
trix or  administratrix  ;  Co.  Litt. 
IJ.Ola.  Hut  the  husband  alone 
could  make  a  valid  disposition  of 
such  term  ;  'I'hrnstoiit  d.  I.eriek  v. 
f'oppin,  '2W.  Black.  801  ;  1  Rop. 
Hush.  &  Wife,  187,  188,  2nd  ed.  ; 
and  dispositions  of  such  chattels 
by  the  wife  alone  wci'o  void  ;  2 
Wms.  Exors.  '.)^y^,  »f)l,  7th  ed. 
(/j  Se(^  above,  p.  914. 


(;;/)   Above,  pp.  903,  904. 

{»)  Above,  pp.  902,  903. 

(«)  Above,  p.  903. 

( p)  Jtr  Brnohe  mid  Tremlhi' a 
Cmtract,  1898,  1  Ch.  647.  This 
ground  of  this  decision  is  equally 
applicable  in  the  case  of  lease- 
holds. 

{(])  Jlc  JIoic(jate  and  Osboni's 
('o)ifrart,  1902J  1  Ch.  451;  see 
above,  p.  914. 

(r)  Sec  abdve,  pj).  914,  919, 
n.  (/•). 
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further  decided  that,  where  a  married  woman  is  one  of  Re  West  and 
several  mortgagees,  who  became  entitled  to  lands  since  i,.„gt. 
the  Married  Women's  Property  Act,  1882  (.s),  and  has 
made  a  conveyance  thereof  as  ^feme  sole  upon  a  transfer 
of  the  mortgage,  a  subsequent  purchaser  is  not  entitled 
to  raise  the  objection  that  she  might  have  been  a  trustee 
of  the  mortgage  money,  where  no  notice  of  any  such 
trust  appeared  upon  the  title  {t).  In  that  case,  how- 
ever, the  lands  mortgaged  were  freehold,  and  the  wife 
alone  might  make  a  valid  conveyance  of  them  as  a  bare 
trustee.  If  they  had  been  leasehold  she  could  not  have 
done  this ;  and  it  is  submitted  that,  in  the  last-mentioned 
decision,  the  wrong  test  was  applied.  Where  several 
men  are  jointly  entitled  to  leasehold  lands  on  a  trust, 
which  is  not  disclosed,  a  purchaser  taking  a  conveyance 
from  them  for  value  and  without  notice  obtains  the 
legal  estate  and  is  not  affected  in  equity  by  the  trust  {u) . 
But  if  one  of  such  trustees  were  a  married  woman,  the 
purchaser  would  not  have  got  a  good  title  by  reason  of 
his  having  had  no  notice  of  the  trust ;  as,  if  the  woman's 
husband  did  not  assure  her  share  of  the  lands,  the 
purchaser  obtained  no  legal  estate  therein.  We  have 
seen  (a)  that  the  Married  Women's  Property  Act,  1882, 
conferred  only  a  special  and  not  a  general  capacity  of 
conveyance  on  a  married  woman,  and  did  not  enable 
wives  to  convey  their  trust  estates  or  interests  in  any 
land.  It  is  therefore  submitted  that  at  the  date  of  that 
decision  it  was  incumbent  on  any  one  who  proposed  to 
make  title  through  any  conveyance  of  land  made  by  a 
wife  alone,  to  prove  either  that  she  was  entitled  to  the 
estate  or  interest  assured  as  her  separate  property,  or,  if 
she  were  a  trustee  thereof,  that  she  had  power  to  convey 
the  same  as  a  bare  trustee. 


(.s)   Above,  p.  914.  pp.  23S  sq. 

(i!)  Jir   IVest  (Old  Hardy's  Con-  {><)  Above,  pp.  238  sq.,  060. 

Imct,  1904,  1  Ch.  145  ;  see  above,  {x)  Above,  pp.  918,  919. 
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Amending  The  Married  Women's  Property  Act,  1907,  wliicli 

Act  of  1907.     g^j^g    .j^^Q  operation  on   the    1st  Jan.,   1908  (//),  was 

passed  in  order  to  remove  the  inconvenient  consequences 

of  the  above  decision  as  to  wives'  trust  estates  (;:).     The 

first  section  of  this  Act  enacts  as  follows :  — 

Sub-sect.  1. — A  married  woman  is  able,  without  her  husband,  to 
dispose  of,  or  to  join  in  disposing  of,  real  or  personal  property  held  by 
her  solely  or  jointly  with  any  other  person  as  trustee  or  personal 
representative  in  like  manner  as  if  she  were  a  feme  sole. 

Sub-sect.  2. — This  section  operates  to  render  valid  and  confirm  all 
such  dispositions  made  after  the  31st  day  of  December,  1882,  whether 
before  or  after  the  commencement  of  this  Act,  but,  where  any  title 
or  rig'ht  has  been  acquired  through  or  with  the  concurrence  of  the 
husband  before  the  commencement  of  this  Act,  that  title  or  right 
shall  prevail  over  any  title  or  right  which  would  otherwase  be  rendered 
valid  by  this  section. 

It  will  be  observed  that  this  Act  does  not  make 
wdves'  trust  property  their  separate  property,  nor  does 
it  empower  them  to  hold  their  trust  property  as  their 
separate  property  or  apart  from  their  husbands,  so  as  to 
exclude  their  husbands  from  acquiring  the  estates  or 
interests  therein  which  are  given  by  the  common  or 
general  law  [a) .  The  Act  appears  only  to  confer 
on  every  married  w'oman  a  statutory  j)o/rer  of  convey- 
ance of  property  held  by  her  as  trustee  (b)  ;  and  it  seems 
that  this  power  is  to  dispose  alone  of  any  property  held 
by  her  solely  as  trustee,  and  to  join  with  the  other 
trustee  or  trustees  in  disjiosing  of  any  property  held  by 
her  as  trustee  jointly  with  another  or  others.  This 
raises  the  following  question  :  If  (as  appears  to  be  the 

(y)  Stat.   7  Edw.   VII.   c.    18,  removes  their  common  law  dis- 

»,  4.  ability  to    exercise    the  right   of 

(;)  Above,  p.  1)19.  alienation  incident  to  ownorshij) 

(«)  Sec  above,  pp.  919,  920.  in   respect   of  property  held   by 

(6)  It   appears    tliat    the   only  them  as  trustees,  the  Act  would 

way  in  which  full  effect  can  be  be  rendered  almost  nugatory,  as 

given  to  the  intention   apparent  married   women    would    then    be 

in    the   Act,  is  to  construe  it  as  ciiubled  to  convey  only  the  estate 

investing  wives  witli  ii   statutciry  (u-  interest  vested  in  them  in  the 

pvtrer   to    (tonvey   tlie    trust   pro-  trust  proixirty  and  not  that  vested 

perty  licld  by  thcni.      If  it  were  in  their  llusband^^. 

to  be  heltl   that  tlie  Act  merely 
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case)  the  husband  still  takes  his  common  law  estate  or 
interest  in  the  wife's  lands  held  by  her  on  trust,  is  the 
trust   property  (in  cases  where   the  wife   is   the  only 
trustee  appointed)  held  by  her  nolely  as  trustee  within 
the  meaning  of  the  above  enactment  ?  or  is  the  trust 
property  in  effect  vested  in  her  jointly  with  her  husband 
as  trustee  ?     Strictly  speaking,  it  does  not  appear  that 
the  trust  property  is,  in  these  circumstances,  held  by  her 
jointly  with  her  husband  ;  for,  whether  the  land  were 
freehold,  copyhold,  or  leasehold,  they  would    not    be 
joint  tenants.     But  of  freeholds  in  fee  assured  to  the 
wife  as  trustee,  the  husband  and  wife  would  be  seised 
at  law  in  fee  in  right  of  the  wife  {<•)  ;  and  of  leaseholds 
so  assured   the  husband  alone  would   be  possessed  in 
right  of  his  wife  at  law  {d)  ;   and  in  either  case  the 
husband    would   be  a  trustee   of  .his    legal   estate  or 
interest  [c) .     Is  it  the  fact  that  in  such  circumstances 
the  trust  property  is  held  by  the  wife  solely  as  trustee  ? 
If  not,  however,  it  would   appear   that,  to  make  an 
effectual  assui*ance  of  the  trust  property,  the  husband 
would   still   have   to   convey  his  own   legal   estate  or 
interest  in  the  laud  ;  in  which  case  the  amending  Act 
would  be  rendered  almost,  though  possibly  not  qiiite, 
nugatory  (,/").     It  is  thought   that   the   Courts  would 
certainly  struggle  to  give  full  effect  to  the  plain  inten- 
tion of  the  Act,  which  appears  from  the  words  purport- 
ing to  validate  past  dispositions.     That  part  of  the  Act 
would  be  completely  stultified  if  it  were  held  that  the 
Act  only  enables  a  wife  to  convey  her  own  interest  in 
the  trust  property  to  the  exclusion  of  the  estate  vested 

[c)  Folyblank  v.  Hatckins,  1  .stance,  that  iu  the  case  of  free- 
Doug.  329  ;  1  Wms.  Saund.  253,  holds,  the  Act  might  enable  the 
n.  ;  Jumpsen  v.  Fitchers,  13  Sim.  wife  to  convey  the  estate  vested 
327,  331,  332.  iu  herself   without  the  necessity 

[d)  Co.  Lilt.  46b.  of     acknowledgment,     but     yet 

[e)  Lewin  on  Trusto,  32,  215,  might  not  empower  her  to  con- 
6th  ed.  ;  33,  270,  llth  ed.  ;  vey  the  estate  vested  in  her 
above,  p.  907.  husband. 

(/)  It  is  conceivable,   for  iu- 
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IMarried 
women's 
powers  uuder 
the  Settled 
Land  Acts. 


in  ber  husband.  The  Act  authorises  the  wife  to  dispose 
of  the  property  {g)  held  by  her  as  trustee  (not  merely  of 
her  own,  and  not  her  husband's,  estate  or  interest  in 
that  property)  in  like  manner  as  if  she  were  a  single 
woman.  We  have  seen  (//)  that  the  common  law 
enabled  married  women  to  hold  as  well  as  to  purchase 
lands,  though  her  rights  were  partially  transfen'ed  to 
her  husband  by  reason  of  their  unity  of  person.  It  is 
thought  therefore  that,  where  any  lands  or  heredita- 
ments have  been  assured  to  or  have  devolved  upon  a 
wife  as  sole  appointed  trustee,  the  Act  enables  her  to 
convey,  without  her  husband's  concurrence,  the  entire 
estate  or  interest  w4iich  was  assured  to  or  devolved  upon 
her,  as  such  trustee,  in  those  lands  or  hereditaments ; 
and  that  the  like  construction  must  be  placed  on  the 
Act  as  to  all  cases  where  a  wife  is  a  joint  trustee,  and 
also  as  to  past  dispositions  by  a  married  woman  alone 
of  trust  property  {(). 

Where  a  married  woman  is  entitled  for  her  separate 
use  or  for  her  separate  property  by  statute  to  such 
an  estate  or  interest  in  land  as  would,  if  she  were 
unmarried,  make  her  a  tenant  for  life  or  give  her  the 
powers  of  a  tenant  for  life  under  the  Settled  Land  Act, 
1882  (/.•),  then  she  alone,  without  her  husband,  has  the 
powers  of  a  tenant  for  life  under  that  Act  (/).  Where 
she  is  so  entitled  otherwise  than  as  aforesaid,  she 
and  her  husband  together  have  those  powers  {m).     A 


((/)  It  is  thought  that  the  word 
propni ij  is  used  in  the  Act  objec- 
tively as  meiiuinfj  the  hinds, 
liereditamcuts  or  chattels  subject 
to  the  trust.  As  to  the  various 
nieauins-s  of  this  word,  see  Wms. 
Real  Prop.  3,  4,  21st  ed.,  ap- 
])roved,  lli'  T'.arnsliuir  Wall,  1894, 
\i  Ch.  \M\,  157. 

{h)  Above,  p.  902. 

(t)  It  appears  neccssaj'y  to  (ron- 
sider  carefully  the  (jucstioji  i-aised 
by  this  Act,  both  on  account  of 


its  iin])ortancc  in  titles,  and  be- 
cause it  has  been  thought  ex- 
pedient to  introduce  a  Bill  in 
Parliament  to  remedy  the  above- 
mentioned  omission  in  the  Act. 

{k)  Stat.  45  &  4G  Vict.  c.  38  ; 
see  8.  .OS. 

(/)  Sect,  fil  (1,  5)  as  construed 
in  Bates  v.  lusterion,  1896,  1 
Ch.  ir)9,  1(14,  and  AV  Porock  and 
/'ranker//' a  (hn/rati,  ib.  302. 

(ill)  Sect.  (>1  (2,  f>)  ;  see  cases 
cited  in  previous  note. 
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restraint  ou  anticipation  annexed  to  lier  interest  does 
not  prevent  her  from  exercising  any  of  those  powers  {>/). 
Where  land  has  been  assured  to  a  married  woman  in 
fee  simple,  whether  at  law  or  in  equity,  she  has  not  the 
above-mentioned  j)owers,  though  she  be  restrained  from 
anticipation  (o).  But  it  has  been  held  that,  where  land 
is  limited  to  the  use  of  trustees  in  trust  to  pay  the  rents 
and  profits  to  a  married  woman  during  her  life,  without 
power  of  anticipation,  and  after  her  death  to  the  use  of 
such  persons  as  she  shall  by  will  appoint,  and  in  default 
to  the  use  of  lierself  in  fee,  she  has  the  powers  in 
question  (j^). 

Under  the  Married  Women's  Property  Acts,  1882  Maniod 
and  1893  {(/),  married  women  now  enjoy  a  special  and  ^ntifa^ts. 
very  peculiar   capacity   of   making   legal  contracts   in 
respect  of  their  separate  property  to  which  they  are  or 
may  become  entitled  without  restraint  ou  anticipation ; 
and  any  obligation  so  undertaken  by  them  may  be  en- 
forced after  the  determination  of  the  covertm'e  against 
any  property  to  which  they  may  then  be  entitled,  except 
only  that  which  belonged  to  them  during  coverture  as 
their  separate  property  subject  to  a  restraint  on  aliena- 
tion  and  the   income   thereof.     But    apart   from   this 
privilege  they  have  no  general  power  to  make  them- 
selves liable  upon  any  contract  {>•).     The  rule  of  the  At  common 
common  law  was  that  a  married  woman  was  incapable   ^^' 
of  binding  herself  by  any  act  or  agreement ;  so  that 
any  obligation  which  she   purported  to  undertake  by 
contract  was  absolutely  void   as  against  her  (.s).     But 

(«)  Sect.  Gl  (6).  don  v.  Lve,   1891,   1   Q.  B.  GGl  ; 

(o)  Bates  V.   Kcstertuu,  18'.)G,    1  Fclton  v.  Harrison,  1891,  2  Q.  B. 

Ch.  159.  422  ;   Re  Hewett,    189.5,    1   Q.   B. 

(/?)  Re   Pocock   and  Prankerd's  328  ;    Sofllaw  v.    Welch,    1899,  2 

Contract,  ib.  302.  Q.    B.  419  ;    Barnetl  v.  Howard, 

(q)  Stats.  45  &  46  Vict.  c.  75,  1900,    2   Q.   B.    784  :    Rr<nv>i.   v. 

ss.  1  (2),  19  ;   56  &  57  Vict.  c.  63,  Dbnblebji,  1904,  1  K.  B.  28. 

s.  1.  (.s)  1  Black.  Comm.  444  ;  Emerif 

{r)  Scott  V.  Morley,  20  Q.  B.  D.  v.  Wasc,  5  Ves.  846  ;  Jumpseii  v. 

120  ;  Re  Gardiner,  ib.  249  ;  Stoy-  Pitchers,  13  Sim.  327  ;  Sug.  V.  & 
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Exceptions  to 
wives'  in- 
capacity to 
contract. 


1.  Wife  of 
the  king. 

2.  Husband 
ciA-illy  dead. 

o.  Trading 
separately 
in  London. 


4.  Wife  of  an 
alien  never  in 
England 
contracting  as 
feme  sole. 

5.  During 
judicial 
separation. 


although  a  wife  could  iucur  no  liability,  she  might 
acquire  a  right  in  the  nature  of  a  chose  in  action  under 
a  contract  made  by  her  diuing  coverture.  She  could 
not,  however,  sue  in  respect  of  any  such  contract  during 
the  coverture,  except  with  the  concurrence  of  her  hus- 
band in  joining  her  name  with  his  own ;  whilst  he 
could  sue  thereon  in  his  own  name  without  her,  but 
she  might  sue  alone  to  get  the  benefit  of  such  a  contract 
after  the  coverture  had  determined  {t).  Apart  from 
the  powers  conferred  by  the  Married  Women's  Property 
Acts,  1882  and  1893,  the  general  incapacity  of  a  married 
woman  to  bind  herself  by  a  contract  is  subject  to  certain 
exceptions ;  and  it  appears  that  a  wife  can  enter  into, 
or  have  entered  into,  a  valid  contract  in  the  following 
instances : — 

1 .  In  the  case  of  the  wife  of  the  king  {n) . 

2.  If  her  husband  be  civilly  dead,  or  be  undergoing 

sentence  of  transportation  or  penal  servitude  (x) . 
'J.  By  the  custom  of  the  city  of  London,  in  respect 
of  any  trade  carried  on  by  her  within  the  city 
separately  from  her  husband  {//). 

4.  If  she  be  the  wife  of  an  alien,  who  has  never  been 
in  England,  and  she  purport  to  contract  as  a 
Jc/iie  ■'iolc  (~). 

5.  During  the  continuance  of  a  judicial  separa- 
tion ia). 


P.  -206  ;  Nicholl  v.  Junes,  L.  R.  3 
Eq.  696  ;  Cahill  v.  CahiU,  8  App. 
Cas.  420  ;  and  see  Attcood  v. 
Chichester.  3  Q.  B.  D.  722  ;  Rvpte. 
Jones,  12  Ch.  D.  481  ;  Johnson  v. 
C/itrk,  1908,  1  Ch.  303,  309. 

{f.)  I'hillislcirk  V.  rhwkirell,  2 
M.  &  S.  393  ;  irtlls  v.  Xmsf:,  1 
A.  &  E.  65  ;  DaltoH  v.  Midland 
It]).  Co.,  13  C.  B.  171  ;  Dc  Wahl 
V.  Itmnne,  1  H.  &  N.  178;  1 
Rop.  Hush.  &  Wife,  213,  2nd  ed. ; 
WniH.  I'ors.  Prop.   193,  Kith  ed. 

[iij  Co.  Litt.  133a. 

(j)  1  Ulack.  Coinni.  431  ;  C/irrol 
V.  JJUncuw,   4    Esp.    27  ^    Explv. 


Franks,  7  Bing.  762. 

(y)  Bac.  Abr.  Customs  of 
]jondon  (D)  ;  2  Roper  on  Hus- 
band and  Wife,  124,  125,  2nd  ed. ; 
see  Candcll  v.  S/iair,  4  T.  R.  361  ; 
Ueard  v.   Wrhl),  2  B.  &  P.  93. 

(r)  J)c  Gaillon  V.  VAujlc,  1 
Bos.  &  Pul.  357  ;  A'«//  v.  Bnchessc 
df  I'unne,  3  Catnp.  123  ;  Harden 
V.  Juverhery,  2  M.  &  W.  61  ;  see 
Jl'al/ord  V.  Jhichesse  de  Pieniie,  2 
Esp.  554  ;  Franks  v.  Duchesse  de 
I'iiiine,  il).  58"  ;  Be  Wahl  v. 
Jlrauiir,  1  II.  &  N.  178. 

{a)  Stut.  20  &  21  Vict.  c.  85, 
HH.  25,  26  ;  above,  p.  909. 
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G.  After  she  li;is  obtained  a  protection  order  (h),  or  a  G-  After 

/  •  1       /  \  prutectiou  or 

separation  order  (r).  reparation 

7.  A  wife  may  enter  into  a  binding  agreement  to  "^<^^s^'- 

...  .  .    .  .   ,  7.  To  com- 

compronnse  proceedings  m  any  matrimonial  cause  promi.se  a 

between  lier  husband  and  lierself  ((/)  ;  and  may  "latnmomal 

.  .  cause,  or  to 

111  consideration  of  any  such  compromise  make  a  live  apart 
valid  contract  to  live  apart  from  her  liusband.  i^^ugb^nd 
She  may  also  enter  into  a  binding  agreement 
founded  upon  other  valuable  consideration  than 
the  compromise  of  such  proceedings,  to  live  sepa- 
rate from  her  husband  (e).  But  on  the  compro- 
mise of  any  matrimonial  cause  or  the  execution 
of  an  agreement  for  separation,  a  wife  has  no 
greater  capacity  to  dispose  of  her  propcrti/, 
wlietlier  by  conveyance  or  contract,  than  she  has 
at  any  other  time  (/').  So  that  if  she  be  entitled 
to  freeholds  at  common  law,  she  cannot  dispose 
of  any  interest  therein,  as  a  part  of  any  such 
compromise  or  agreement,  except  as  provided  by 
the  Fines  and  Recoveries  Act  {g).  And  it  ap- 
pears that,  if  she  be  entitled  to  separate  property 
subject  to  a  restraint  on  alienation,  she  cannot 
make  any  disposition  thereof,  either  by  way  of 
conveyance  or  contract,  as  a  term  of  any  such 
compromise  or  agreement  (//). 

8.  In  a  policy  of  insurance  effected  by  a  married  s.  Policy  of 

insurance 

(b)  Stat.  20  &  21  Vict.  c.  85,  13  P.  D.  210  ;  JfcGn-ffor  v. 
s.  21 :  above,  p.  911.  McGregor,   20  Q.  B.  D.  529  ;  Ke 

(c)  Stat.  58  &    59  Vict.  c.  39,        IFeston,  1900,  2  Ch.  164. 

ss.  -1,  5  ;  above,  p.  911.  (/)  Stamper  v.  Barker,  5  Madd. 

(d)  Wihon\.  U'lho)!,  1  H.  L.  C.  157;  Slatter  v.  Slatter,  1  Y.  &  C. 
538  ;  lioir/ei/  v.  Rowley,  L.  R.  1  Ex.  28  ;  Vanaitfart  v.  Vansittart, 
So.  App.  63  ;  Bcmnt  v.  TFood,  12  1  K.  &  J.  62  ;  Cahill  v.  Cahill,  8 
Cb.  D.  605,  021  ;  liose  v.  Hose,  8  App.  Cas.  420  ;  ITarle  v.  Jarinaii, 
P.  D.  98  ;   Cahill  v.  Cahill,  8  App.  1895,  2  Ch.  419. 

Cas.  420,  429,  435,  436.  (ff)  Cahill  v.  Cahill,  8  App   Cas. 

(e)  Hunt  V.  irii>/f,  4  De  G.  F.  420  ;  JTarle  v.  Jan.ian,  1895,  2 
&  J.  221  ;  3[ar.shall  v.  Marshall,        Ch.  419;   see  above,  p.  903. 

5  P.  D.   19;  Bemnt  v.   Wood,   12  (/<)  See  cases  cited  above,  p.  908, 

Ch.   D.   605  ;   Clark  v.  Clark,    10       ii.    [e)  ;    Cahill  v.   Cahill,  8    App. 
P.  D.  188  ;  Aldridye  v.  Aldridt/e,       Cas.  420,  429,  430. 
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woman  before  tlie  year  1883  on  her  own  life  or 
the  life  of  her  husband  for  her  separate  use  by 
virtue  of  the  Married  Women's  Property  Act, 

1870  (/). 


Wife\s 
contract 
operating  as 
a  disposition 
of  property. 

AVife's 
contract  to 
exercise  a 
power. 


Besides  these  exceptional  cases,  in  which  a  married 
woman  appears  to  be  enabled  to  enter  into  a  perfect 
contract  binding  herself  personally  at  law,  her  agree- 
ment may,  in  certain  instances,  operate  as  a  disposition 
of  property  (/r) .  Thus  where  a  married  woman  is 
entitled  to  a  general  power  of  appointment  over  any 
property  and  contracts  by  some  instrument  not  com- 
plying with  all  the  formalities  required  by  the  power  to 
exercise  the  same  in  favoiu*  of  a  purchaser,  effect  will 
be  given  to  the  contract  in  equity  by  way  of  relief 
against  the  defective  execution  of  the  power  and  the 
specific  enforcement  of  the  disposition  so  made  against 
those   entitled   in   default   of    appointment  (/)    in   the 


(«)  Stat.  33  &  34  Vict.  c.  93, 
s.  10,  repealed,  except  a8  to  acts 
done  and  rights  acquired  there- 
under, by  stat.  45  &  46  Vict. 
c.  '.'),  .-i.  2'2,  and  replaced  by  s.  11 
of  that  Act,  which,  however,  only 
enables  a  wife  to  effect  such  a 
policy  by  virtue  of  the  power  of 
contracting  given  to  her  by  that 
Act. 

[k]  The  essence  of  a  true  con- 
tract at  law  is  the  creation  of  an 
obligation  binding  the  contractor 
personally  ;  aud  it  is  foreign  to 
the  nature  of  a  contract  that  it 
should  bind  or  affect  the  con- 
tra,ctor's  propertj'  until  he  has 
been  sued  thereon  and  judgment 
given  against  him,  or  that  its 
\alidity  should  depend  on  the  fact 
of  the  contractor's  being  pos- 
sessed of  propeity  at  the  time 
cith(;r  of  making  or  of  enforcing 
the  agreement ;  sec  Turner,  Ji.  J., 
.Inltnuon  v.  (iKlldijhir,  3  Do  G.  F. 
^:  J.  494,  .')19,  o'io  ;  James,  L..(., 
rUcc  V.  FlUyibbon,  17  Ch.  D.  4o4, 


461.  Where  a  married  woman 
entitled  to  property  of  which  she 
is  restrained  from  anticipating 
the  income,  enters  into  one  of 
these  exceptional  contracts  by 
which  she  can  bind  herself  per- 
sonally at  law,  e.xecution  of  a 
judgment  against  her  in  an 
action  on  the  contract  cannot  be 
had  against  such  property  so 
long  as  it  is  affected  by  the 
restraint;  Hill  v.  Cooper,  1893,  '2 
Q.  B.  85 ;  see  above,  pp.  907, 908 ; 
Ilydr  v.  nijde,  13  P.  D.  166 ; 
Hood  Bans  v.  Cathcart,  1894,  2 
Q.  B.  559,  567  .sq. ;  Hood  Bans 
V.  Hfiriol,  1896,  A.  C.  174; 
If'liiteleii  v.  Edwards,  1896,  2 
Q.  B.  48  ;  BoUtho  ^-  Co.,  Ltd.  v. 
Gidki/,  1905,  A.  C.  98. 

(/) '  Doirrll  V.  Deir,  1  Y.  &  C. 
C.  C.  345;  Thncknrll  v.  Gardiner, 
5  Do  G.  &  S.  58,  65  ;  Sug.  Pow. 
536,  537,  8th  cd. ;  2  Dart,  V.  & 
P.  1000,  1001,  5th  ed.  ;  1120, 
II'JI,  (ith  ed. 
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same  manner  as  if  she  had  been  a  single  woman  or  a 
man  {ni).     But  in  sucli  cases,  the  Court  must  be  satisfied 
that  the  formalities  which  have  not  been  observed  are 
no  more  tlian  matters  of  form  ;  and  that  the  donee  of 
the   power   lias   not,   by    their    non-observance,    been 
deprived  of  any  of  the  ];)rotection,  which  a  due  exercise 
of  the  power  would  have  afforded  her.     Otherwise  the 
Court   will  not  relieve  against  the  defective  execution 
of  the  power  (//) .      Again,  where  a  married  woman  is  Wife's  con- 
entitled  to  an}^  interest  in  laud,  of  which  she  can  only  J?j.*J^  "j|^  ^ 
dispose  by  deed  acknowledged  with  her  husband's  con-  formalitips 
currence  under  the  Fines  and  Recoveries  Act  (o),  and  the  Fines  aiid 
by  such  a  deed  she  enters  into  a  contract  which  would,  Recoveries 
if  she  were  sni  Jnrii^,  bind  her  interest  in  equity — for 
example,    a   contract   to   sell,  mortgage   or   settle   the 
same — then  such  contract  will  operate  in  equity  as  an 
effective  disposition  of  her  interest  (p). 

Under  the  rules  of  equity,   a  married  woman   had  Wives' 
power  to  bind  any  separate    estate,  to  which   she  was  engagements 
entitled  icithout  restraint  on  anticipation,  by  her  general  ^"  equity, 
pecuniary    engagements     entered     into    with     respect 
thereto  {q)  ;   and  such  engagements  might  be  enforced, 
by  suit  against  her  in  a  Court  of  Equity,  out  of  any 
such  separate  estate,  to  which  she  was  entitled  at  the 
time  of  entering  into  the  engagement,  but  not  against 
any  separate  estate,  to  which  she  might  thereafter  have 
become  entitled,   or    which    she   was    restrained    from 
anticipating  (/•).     But  such  engagements  did  not  create 
any  lien  on  the  separate  estate,  out  of  which  they  might 
be  enforced,  so  as  to  prevent  the  wife  from  alienating 


H  Above,  pp.  296,  538,  539.  G.  M.  &  G.  192;  Sug.  V.   &  P. 

[n)    Thackivell   x.    Gardiner,    5  207  ;  2  Dart,  V.  &  P.  999,  1000, 

De  G.   &  S.  58,  65;   see  above,  5th  ed.  ;   1119.  1120,  6th  ed. 

p.  296.  (q)  Above,  p.  908. 

(o)  Above,  pp.  903—905,  914.  (/•)   Fikcy.  Fitzgibhon,  17  Ch.  D. 

\p)  Crofts  V.  Middkton,  8   De  454. 
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Married 
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might  enforce 
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I^erformance. 


the  same(.s).  And  tliey  did  not  involve  her  in  any- 
legal  liability,  and  so  could  not  be  enforced  after  the 
determination  of  the  coverture  either  against  her  per- 
sonally or  so  as  to  affect  any  property  to  which  she 
might  then  be  entitled,  except  that  which  was  already 
boimd  by  the  engagements  (f).  If  a  wife  entitled  to 
any  separate  estate  without  restraint  on  anticipation 
made  a  particular  disposition  thereof  by  way  of  contract 
such  as  would  have  entitled  the  other  party  to  sue  for 
specific  performance,  in  case  she  had  been  a  feme  sole — as 
if  she  contracted  to  sell  or  mortgage  any  land  forming 
part  of  such  separate  estate — then  the  contract  would 
be  specifically  enforced  in  equity  against  the  property 
so  disposed  of  and  all  persons  succeeding  to  her  estate 
therein  {ii)  ;  and  also  against  the  wife  herself  after  the 
determination  of  the  coverture  (,r) .  But  no  decree 
would  be  made  against  the  married  woman  personally 
for  specific  performance  of  the  contract,  so  long  as  she 
remained  under  the  same  coverture  as  existed  at  the 
time  of  entering  into  the  agreement  (y).  And  if  a 
married  woman,  having  separate  estate  free  from  any 
restraint,  contracted  to  buy  land,  the  contract  was 
enforceable  in  equity  as  a  general  engagement  binding 
her  separate  estate,  and  not  otherwise ;  and  a  decree  for 
specific  performance  would  not  be  made  against  her 
personally  {z).  But  a  married  woman,  who  had  sold 
laud  forming  part  of  her  separate  estate  or  bought 
land  with  her  separate  estate,  might  herself  enforce 
the  contract  specifically  ;  and  the  fact,  that  the  contract 
was  enforceable  as  above  mentioned  against  her  separate 


(*)  Pike  v.  Fitzgihbmi,  17  Ch.  D. 
4C0,  461. 

(0  s.  c. 

(n)  Except,  of  course,  pur- 
chasers of  the  legal  estate  therein 
for  value  and  without  notice ; 
above,  p.  505. 

[x)  Grif/hy  v.  Cox,  1  Ves.  sen. 
517  ;  Stead  V.  Nehoii,  2  Beav.  245; 
W(iuiuri<jht  V.  Ilcrrli.sfi/,  ib.  363  ; 


Sug.  V.  &  P.  206. 

{;/)  .hjleit  v.  Ashton,  1  My.  & 
Cr.  105,  111  ;  JFari/e  v.  Routlcdqe, 
L.  R.  18  Eq.  497,  500. 

{z)  J'ranris  v.  IVUjzell,  1  Madd. 
258  ;  ricard  v.  ILmc,  L.  R.  5  Ch. 
274  ;  see  also  Gnuton  v.  Fronkion, 
2  De  G.  &  S.  561,  reversed  on 
other  grounds,  16  Jur.  507. 
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property  (though  not  against  her  personally),  was  sufH- 
cient  to  prevent  tlic  other  party  from  raising  the 
defence  of  want  of  mutuality  {a). 

With  regard  to  wives'  contracts  under  the    Married  Wivei'  con- 
Women's    Property    Acts,   1882   and    1803  (//):— It  is  Jj;,tirrrfed 
enacted  in  the  Act  of   1882  ic)  that  a  married  woman  Women's 
shall  be  capable  of  entering  into  and  rendering  herself  Arts, 
liable  in  respect  of  and  to  the  extent  of  her  separate 
property  on  any  contract,  and  of  suing  and  being  sued, 
either  in  contract  or  in  tort,  or  otherwise,  in  all  respects 
as  if  she  were  o^ferne  sok,  and  her  husband  need  not  be 
joined  with  her  as  plaintiff  or  defendant,  or  be  made  a 
party  to  any  action  or  other  legal  proceeding  brought 
by  or  taken  against  her  ;  and  any   damages   or   costs 
recovered  by  her  in  any  such  action  or  proceeding  shall 
be  her  separate  property  ;  and   any   damages  or  costs 
recovered  against  her  in  any  such  action  or  proceeding- 
shall  be  payable  out  of  her  separate  property  and  not 
otherwise.      According  to  the  j  udieial  construction  of  Nature  of  _ 
this  enactment,  a  married  woman  is  not  thereby  enabled  thereunder, 
to  render  herself  liable  on  any  contract,  otherwise  than 
in  respect  and  to  the  extent  of  her  separate  property  {d} . 
Consequently,  although  a  breach  of  a  Avife's  contract  to 
pay  money  or  a  judgment  against  her  for  breach  of  her 
contract  made  under  the  Act  will  result  in  a  debt  due 
from  her,  which  may  be  the  subject  of  a  set-off  (e),  will 
be  an  ante-nuptial  debt  in  case  she  marry  again  (,/')  and 
will,  if  a  judgment  debt,  entitle  the  judgment  creditor 
to  issue  execution  by  way  of  garnishee  order  against 
her  ((/) ,  yet  she  does  not  incur  thereby  the  same  personal 

(a)  Francis  y.  Wigzell,  1  Madd.  {d )  Scott  v.  ^forlcij,  20  Q.  B.  D. 

258,261-264;  Bowling  v.  Maguire,  120;    Re    Ti(r/ibi<U,'  1900,    1    Ch. 

LI.  &  G-.  t.  Plunk.  1,  9,  15,  19,  180,  184. 

20;  2  Dart,  V.  &  P.  1045,  5th  ed.  ;  (e)  Penan  v.  Harrison,   1892,  1 

1162.  6th  ed.  Q.  B.  118. 

(A)  Above,  p.  918.  (/)  Jai/  v.  Robinson,  25  Q.  B.  D. 

\c)  Stat.  45  &  46  Vict.   c.  75,  467. 

8.  1  (2).  {g)   Hoi  thy  v.    Hodgson,   24  Q. 
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liability  to  pay  as  is  incumbent  on  an  indebted  man  or 
single   woman.     She   cannot  therefore   be   imprisoned 
under  the  Debtors  Act,  1869  (//),  for  failure  to  satisfy 
any  such  judgment  (/).     Nor  can  any  liability  to  pay 
mone}'-  incumbent  on  her  by  virtue  of  any  sucli  contract 
be  enforced  by  the  attachment  of  her  person,  in  cases 
where  that  process  would  be  available  against  her  if  she 
were  a  single  woman  (/.).     Nor  is  she  liable  to  be  made 
bankrupt  by  reason  of  any  such  debt  or  judgment  (/)  ; 
except  by  special  provision  of  the  Act  {ni),  in  the  case  of 
her   carrying   on   a   trade   separately   from    her    hus- 
band (y/).     Under  such  a  judgment,  it  has  been  held, 
execution  shall  only  issue  against  the  mfe's  separate 
property ;  and  as  the  Act  is  not  to  interfere  with  any 
restriction  against  anticipation  (o),  it  has  been  held,  by 
analogy  to  tlie  previous  law  respecting  a  wife's  general 
engagements  [p],  that  the  separate  property  which  can 
be  taken  to  satisfy  a  wife's  liability  upon  her  contract 
is   limited   to   that   to  which   she   is   entitled  without 
restraint  on  anticipation  {q).     But  by  the  Act  of  1882, 
where  a  wife  made  a  valid  contract   thereunder,  any 
separate  property  to  which  she  might  afterwards  during 
the   coverture    become   entitled,    without   restraint   on 
anticipation,  was  made  liable  to  satisfy  her  liabilities  so 
incurred  (/■) .     And  under  the  same  Act  it  was  decided 
that,  where   judgment   was   obtained    against    a   wife 
(whilst   covert)    in   an   action   on   her   contract    made 


B.  D.  103  ;  Lad)/  Ayhsford  v. 
Great  Western  Ry.  Co.,  1892,  2 
Q.  B.  626. 

[h)  Stat.  32  &  33  Vict.  o.  62,  s.  5 ; 
Wms.  Pers.  Prop.  207,  16th  cd. 

(t)  Scott  V.  Morley,  20  Q.  B.  D. 
120. 

{k)  Re  TmiilniU,  1900,  1  Ch.  180. 

(/)  Re  Gfirdimr,  20  Q.  B.  D. 
249  ;  not  even  after  the  coverture 
lias  ceaHcd  ;  Re  Ifeu-ett,  ISOrj,  1 
Q.  B.  328. 

{w)  Stats.  45  &  46  Vict.  c.  'Tj, 
H.    1    (o)  ;   46  &   47   Vict.   n.   ,')2, 


s.  152  ;  Wms.  Pers.  Prop.  242, 
16th  ed. 

{»)  See  Rr  Handford,  1899,  1 
Q.  B.  566. 

(o)  Stat.  45  &  46  Vict.  c.  75, 
s.  11)  ;  above,  p.  915. 

[p)  Above,  p.  929. 

(c/)  Scott  V.  Morley,  ubi  sup.  ; 
rellon  v.  Harrison,  1891,  2  Q.  B. 
422. 

()•)  Stat.  45  &  40  Vict.  c.  75, 
.s.  1  (4),  repe.'iled  and  replaced  by 
stat.  56  &  57  Vict.  c.  G3,  mh.  1,4; 
see  note  (,y),  below,  p.  933. 
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during  the  coverture,  arrears  then  accrued  due  but  un- 
paid of  income,  which  slie  was  restrained  from  antici- 
pating, might  be  taken  to  satisfy  tlie  judgment  (.s-), 
though  not  arrears  of  such  income  accruing  due  after 
the  date  of  the  judgment  {f).  It  was  furtlier  liold, 
that  a  wife  could  not  be  made  liable  under  the  Act  of 
1882  in  respect  of  any  contract,  unless  she  had  some 
separate  property  to  which  she  was  entitled  without 
restraint  on  anticipation,  at  the  time  when  she  made 
the  contract  {it)  ;  and  that  a  wife's  contract  was  not  en- 
forceable after  the  coverture  had  ended,  against  any 
property  which  had  not  been  her  separate  property 
during  the  coverture  (.r).  But  in  these  last  respects  the  Married 
law  has  been  altered  by  the  Married  Women's  Property  ^q™^"^  '' 
Act,  1893  (//),  enacting  that  every  contract  thereafter  Act,  1893. 
entered  into  {z)  by  a  married  woman,  otherwise  than  as 
agent  (a),  shall  be  deemed  to  be  a  contract  entered  into  by 
her  with  respect  to  and  to  bind  her  separate  property, 
whether  she  is  or  is  not  in  fact  possessed  of  or  entitled 
to  any  separate  property  at  the  time  when  she  enters 
into  such  contract ;  and  such  contract  shall  bind  all 
separate  property  which  she  may  at  that  time  or  there- 
after be  possessed  of  or  entitled  to,  and  shall  also  be 
enforceable  by  process  of  law  against  all  property  which 
she  may  thereafter,  while  discovert,  be  possessed  of  or 
entitled  to ;  provided  that  these  amending  enactments 
shall  not  render  available  to  satisfy  any  liability  or 


(.s)  Hood  Bans  v.  Heriot,  1896,  1899,  2  Q.  B.  419. 

A.  C.  174.  (y)  Stat.  56  &  57  Vict.  c.  63, 

(0    Whiteky  v.  Edwards,  1896,  .s.   1,  passed   nth  Dec.   1893,  re- 

2  Q.  B.  48  ;  Bolitho  S,- Co.,  Ltd.  v.  placino:  with   amendments   stat. 

Gidleij,  190o,  A.  C.  98.  4,)  &  46  Vict.  c.  75,  s.  1,  sub-ss.  3, 

(«<)  PaUtser  v.  Gurney,  19  Q.  B.  4,  the  latter  of   which  provided 

D.    519;    Leak    v.    Bnjficld,    24  that  a  wife's  contract  should  bind 

Q.  B.  D.  08  ;   Telton  v.  LLarrison,  all  separate  property  which  she 

1891,  2  Q.  B.  422  ;   Re  Fleldiviclc,  might  acquire  after  the  contract. 

1909,  1  Ch.  1.  (z)  See  Re  Wheehr,  1904,  2  Ch. 

(x)  AS%/f/o»v.Z(?e,  1891,1  Q.B.  60. 

661  ;  PeUon  v.  LLarrison,  1891,  2  (a)  See  Faqniii,  Ltd.  v.    Beait- 

Q.    B.   422  ;    Softlaw   v.    Welch,  clerk,  1906,  A.  C.  148. 

w. — II.  5 
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Effect  of  that 
Act  as  to 
property 
subject  to  a 
restraint  on 
anticipation. 


Costs  against 
married 
women  in 
proceedings 
instituted 
by  them. 


Specific  per- 
formance by 
or  against  a 
married 


obligation  arising  out  of  such  contract  any  separate 
property  whicli  at  tliat  time  or  thereafter  she  is  re- 
strained from  anticipating.  It  has  been  held  since  this 
Act  that,  where  a  married  woman  has  made  a  contract 
thereunder  and  was  entitled  to  some  separate  property 
subject  to  a  restraint  on  anticipation,  and  judgment  in 
an  action  on  the  contract  has  been  obtained  against  her 
after  the  determination  of  the  coverture,  neither  the 
capital  of  that  property  nor  any  arrears  of  the  income 
thereof  accrued  due  at  the  date  of  the  judgment  can  be 
taken  or  attached  in  execution  of  the  judgment  (b). 
And  the  effect  of  the  construction  so  put  upon  this  Act 
seems  to  be  that,  where  judgment  is  obtained  against  a 
wife  (whilst  covert)  in  an  action  on  her  contract  made 
during  the  coverture  and  since  the  Act,  no  arrears 
accrued  due  or  savings  made  after  the  date  of  the  con- 
tract of  any  income,  which  she  is  restrained  from 
anticipating,  can  be  taken  to  satisfy  the  judgment  (c). 
The  Act  of  1893  also  gives  jurisdiction  to  the  Court, 
before  which  any  action  or  proceeding  instituted  by  a 
woman  or  by  a  next  friend  on  her  behalf  is  pending,  to 
order  payment  of  the  costs  of  the  opposite  party  out  of 
property  which  is  subject  to  a  restraint  on  anticipation, 
and  to  enforce  such  payment  by  the  appointment  of  a 
receiver  and  the  sale  of  the  property  or  otherwise  as  may 
be  just  {(/). 

A  married  woman  contracting,   under  the  powers 
given  to  her  by  the  Married  Women's  Property  Acts, 


(i)  Banictt  V.  Howard,  1900,  2 
Q.  B.  784  ;  Brown  v.  JJiiiihlebi/, 
1904,  1  K.  B.  28  ;  see  Spram/c  v. 
Ler,  1908,  1  Ch.  424,  432. 

{c)  As'regai'd.s  contractH  tliorc- 
aftor  made,  the  Act  of  189;{  ap- 
])oarH  to  alter  the  law  laid  down 
in  Jfood  Jiarrs  v.  JIniol,  nbovo, 
p.  833,  n.  (»). 

(d)  Stat.  5G  &  T)?  Vicit.  v.  03, 
H.  2,  amending  the  law  laid  down 


in  Ee  GlanvUI,  31  Ch.  D.  r)32  ; 
<'ox  V.  Bennett,  1891,  1  Ch.  G17; 
but  not  retrospective ;  Re  Lian/ei/, 
1894,  3  Ch.  13r).  A  counterclaim 
is  such  a  proceeding  ;  Jfood  Bnrrx 
V.  Vathcart,  189r),  I  Q.  B.  873. 
See  Gordon  v.  Gordon,  1904,  P. 
1G3;  Panleij  v.  J'axle)/,  VJOfi,  1 
Ch.  .')9:!  ;  j'hrsel  v.  I-Jl/is,  1905,  1 
K.  B.  674. 
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1882  and  1893  (r),  either  to  sell  laud,  wliicli  is  her 
separate  property  without  restraint  on  anticipation,  or 
to  buy  land,  may  herself  enforce  the  specific  performance 
of  the  contract  by  tlie  otlier  party  thereto  (/)  ;  and  she 
may  be  sued  and  judgment  may  be  given  against  lier 
personally  for  specific  performance  of  such  a  contract, 
subject,  however,  to  the  limitations  imposed  by  the 
judicial  construction  of  these  Acts  (//)  upon  her  liability 
under  any  such  judgment.  It  remains  to  be  decided  to 
what  extent,  if  at  all,  a  married  woman  is  liable  to 
process  of  contempt  in  case  of  her  disobedience  to  any 
order  (such  as  an  order  for  conveyance  of  the  property 
sold  (/i)  )  made  against  her  in  an  action  to  enforce  the 
specific  performance  of  sucli  a  contract.  But  a  married 
woman  may  be  attached  or  committed  for  disobedience 
to  an  order  of  the  Court  directing  her  to  do  some  act, 
wliich  does  not  involve  the  satisfaction  of  a  pecuniary 
liability  assumed  by  her  under  her  contract  made  by 
virtue  of  the  Married  Women's  Property  Acts  (/).  And 
an  order  directing  a  married  woman  to  do  any  such  act 
within  a  limited  time  may  be  enforced  by  writ  of 
sequestration  (/.)  against  all  her  separate  property  to 
which  she  is'  then  entitled  without  restraint  on  anti- 
cipation (/). 


{(')  Above,  pp.  931  sq.  Property  Act,   189;5,  arrears  ac- 
(/)  Above,  pp.  930,  931.  crued  due  or  savings  made  after 
((/)  Above,  pp.  931— 934.  the  date  of  the  contract  of  income, 
(//)  See  Seton   on   Judgments,  which  she  was   restrained  from 
2286,  2287,  6th  ed.  anticipating,  could  not  be  attached 
{))  Re    TurnbuU,    1900,    1    Ch.  under  a  sequestration  for  default 
180  ;  R.  S.  C.  1883,  Order  XLII.  of  compliance  with  the  order ;  see 
rule  7  ;  see  above,  p.  932.  above,  p.  932.     As  to  a  seques- 
(/i)  R.  S.  C.  1 883,  Order  XLIII.  tration  issuing  for  default  of  com- 
mie 6.  pliance  by  a  wife  with  an  order 
[1)  See   above,    pp.  90S,   918;  for  payment  of  costs  made  against 
Hi/dc  V.  Hyde,  13  P.  D.  1G6.     It  her  in  any  proceeding  in.stituted 
appears  that,  if  the  order  were  to  by  her,  see  above,  pp.  932—934, 
do  some  act  agreed  to  be  done  by  and  n.  [t)  ;  R.  S.  C.  1883,  Order 
tlie  wife  under  her  contract  made  XLIII.  rule  7  ;  Ihilhrrt  v.  Calh- 
by  virtue  of  the  Married  Women's  cavf,  189G,  A.  C.  470. 
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Wife  trustee 
for  sale. 


Before  tlie  Married  "Women's  Property  Act,  18<S2  {)n), 
a  married  woman,  who  was  a  trustee  for  sale  of  land, 
could  not  enter  into  a  contract  for  the  sale  thereof, 
which  would  effectually  bind  her  (n).  A  decree  for  the 
specific  performance  of  the  contract  could  not  therefore 
be  obtained  either  against  her  (;/),  or  (for  want  of 
mutuality)  in  her  favour  (o).  But  it  seems  that  she 
may  now  enter  into  such  a  contract,  and  that  she  herself 
and  her  separate  property  would  be  liable,  to  the  extent 
permitted  by  the  Married  Women's  Property  Acts, 
1882  and  lS93{p),  for  the  due  performance  of  the 
agreement ;  notwithstanding  that  the  trust  estate  sold 
is  not  her  separate  property  {q). 


Contract 
induced  by  a 
married 
woman's 
misrepresen- 
tation. 


Wife's 
liability  for 
her  fraud. 


Where  a  contract  made  with  a  married  woman  has 
been  induced  by  her  misrepresentation,  whether  inno- 
cent or  fraudulent,  the  .other  party  has  the  same  rights 
in  respect  of  the  rescission  or  of  avoiding  the  sj^ecific 
performance  of  the  contract  as  if  she  were  single  (>■). 
But  if  the  false  representation  were  made  fraudulently, 
she  is  not  equally  liable  to  an  action  of  deceit  as  if  she 
were  unmarried.  A  false  representation  fraudulently 
made  by  a  married  woman,  like  any  other  tort  committed 
by  her,  was  in  general  a  good  cause  of  action  against 
her  at  common  law,  and  still  remains  so  (.s).  But  at 
common  law  she  could  only  be  sued  therefor  jointly 
with  her  husband,  so  long  as  the  coverture  lasted  (t)  ; 
though  after  its  dissolution  by  death  or  divorce,  the 
Imsband's  liability  to  be  so  sued  ended  (ii),  whilst  the 


(-;»)  Above,  pp.  925,  931. 

(«)  Avert/  V.  Griffin,  L.  R.  G 
Eq.  60C;  ;  above,  p.  930. 

(o)  Fry.Sp.  I'orf.  ^  Un,  3rdcd. 

(;;)  Above,  pp.  931  .svy. 

(7)  S(!e  Neville,  J.,  Spratige  v. 
Lee,  1908,  1  Ch.  424,  432  ;  above, 
pp.  919,  922. 

()•)   Above,  p]i.  .SOG,  812,  828. 

(*j    lAVcrjxiiil  Afliljihi    1,(1(1)1  As- 


soriatinn  v.  Frtirhiirst,  9  Ex.  422, 
429  :  miff  lit  V.  Lcmidrd.  11  C.  B. 
N.  S.  258  ;  Earlc  v.  Kinf/scnte, 
190O,  1  Ch.  203,  2  Ch.  585.' 

(t)  Bac.  Abr.  Baron  and  Feme, 
(K,  L)  ;  1  Black.  (!omm.  443  ; 
/find  V.  Ih-isroe,  5  C.  &  P.  484. 

{11)  JIii/i/i)is^  case,  Noy,  18  ; 
( ■„/,(■/  V.  '/'oirell,  17  C.  B.  N.  S. 
743.     But  if  the  wife  died  or  the 
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wife  surviving  remained  liable  to  be  sued  alone  (u') . 
At  the  present  time,  the  wife  may  be  sued  for  any 
wrong  done  by  her  during  the  coverture  either  alone 
under  the  Married  Women's  Property  Act,  1882  (//),  or 
together  with  her  husband  according  to  the  old  law  (s). 
It  was  held  at  common  law,  however,  in  consequence  of 
a  married  woman's  incapacity  to  bind  herself  by  con- 
tract {a) ,  that  if  by  her  fraudulent  misrepresentation  (as 
by  stating  that  she  was  unmarried)  she  induced  any  one 
to  enter  into  a  contract  with  her,  she  could  not  be  made 
liable  in  any  proceedings  in  tort  to  recoup  the  other 
party  his  damages  caused  by  her  failure  to  carry  out 
her  agreement  {h).  As  the  Married  Women's  Property 
Acts,  1882  and  1893  (c),  have  only  given  to  married 
women  a  limited  and  special  capacity  to  contract  not 
involving  their  complete  personal  liability  {'/),  and  have 
not  increased  a  wife's  liability  for  her  torts  otherwise 
than  by  permitting  an  action  thereon  to  be  brought 
against  her  without  her  husband,  it  appears  that  this 
exception  to  a  wife's  liability  for  her  fraud  still  remains 
in  force,  and  that  where  her  fraud  has  been  the  means 
of  inducing  another  to  contract  with  her,  no  action 
therefor  will  lie  either  against  her  and  her  husband  or 
against  herself  alone  (c).  In  other  words,  it  seems  that 
a  married  woman  cannot  by  means  of  her  own  fraud 
enlarge  the  limited  capacity  of  contracting  bestowed  on 
her  by  the  Married  Women's  Property  Acts  (,/'),  so  as  to 


maiTiage    were    dissolved     after  Monltou,   L.  J.,  C/iokm/  v.  Leslie, 

judgmeut  iu  such  an  action,  the  1909,  1  K.  B.  .S80,  taking  a  view 

liusband  remained  liable  on  the  similar    to    that    urged    by    the 

judgment,     which      was     given  writer  in  L.  Q.  E,.  xvi.  191. 

against  them  jointly  ;  see  Wms.  (a)  Above,  p.  925. 

Pers.  Prop.  490,  499,  500,  16th  ed.  {h)  Liverpool  Add  phi  Loan  Asso- 

(.»■)   Cap''l  V.   rotccll,    17   C.   B.  ciation  v.  Fairhnrst,   9   Ex.    422. 

N.  S.  74:5.  Of.  above,  p.  873,  and  n.  {;•). 

{y)  Above,  p.  931.  (c)  Above,  pp.  925,  931. 

(s)    iSeroka    v.    Kattenbiirg,     17  {d)  Above,  pp.  931 — 934. 

Q.  B.  D.  177  ;    Tlnrlr  v.  Kuiysrote,  («)  See  Earlex.  A'i)/i/scote,  1900, 

1900,    2    Ch.    585  :    JJniumoid    v.  1  Ch.  203,  208,  2  (;h.'585,  588  sq. 

Kai/e,  1904,  1  K.  B.  292 ;  but  see  (/)  Above,  pp.  925,  931  sq. 
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assume  a  personal  liability  for  her  default  in  making 
good  her  agreement.  This  exception  is,  however,  con- 
fined to  cases  where  the  wife's  fraud  has  been  the  means 
of  inducing  the  other  party  to  contract  with  her ;  and 
where  a  married  woman,  who  had  already  entered  into  a 
contract  with  another,  subsequently  made  a  false  repre- 
sentation to  him  as  to  a  fact,  which  was  a  condition 
precedent  to  his  performing  his  part  of  the  agreement, 
she  and  her  husband  were  held  to  be  liable  in  an  action 
of  deceit  brought  against  them  for  the  wrong  so  com- 
mitted (g). 


Estoppel  by 
conduct  of  11 
married 
■woman. 


A  married  woman  might,  notwithstanding  her  cover- 
ture, be  subject  in  equity  to  an  estoppel  by  reason  of 
her  conduct  so  as  to  deprive  lierself  of  her  rights  in 
any  land  or  property.  Thus  if  by  her  misrepresenta- 
tion, whether  in  the  form  of  the  positive  assertion  of  an 
untruth  or  of  active  concealment  of  her  interest,  she 
induced  another  person  to  take  for  valuable  considera- 
tion a  conveyance  of  any  property  inconsistent  Avith  her 
own  rights  therein,  the  Courts  of  Equity  would  not 
permit  her  to  take  advantage  of  her  own  deceitful 
conduct  and  would  accordingly  restrain  her  from  assert- 
ing her  rights  in  derogation  of  the  conveyance  and 
compel  h^r  to  give  effect  thereto  (//).  This  rule  was 
applied  in  equity  whether  the  wife  were  entitled  to  the 
property  affected  at  common  law  or  in  equity,  and  if  in 
equit}^,  whether  for  her  separate  use  or  not  {//)  :  but  she 
could  not  so  deprive  herself  of  any  interest,  as  to  which 
she  was  restrained  from  anticipation  (/).     Where  a  wife 


{;/)   Efiylc  V.  Kiii(/sc<il,< ,  ul)i  .sup. 

Ui\  Hdvaiicw.  I'mUr,  9  Mod.  3ij  ; 
yivhuU  V.  '.lune!^,  I>.  II.  3  Eq.  (iOO, 
709  ;  Sharpe  v.  Fuij,  L.  K.  4  Cli. 
;jo  ;  Rv  LhsKh  'I'rttsls,  ib.  oDl. 
Cf.  above,  p.  873.  In  Nuholl  v. 
Joiiri,  \xh\  Huj).,  it  wdH  hold  that, 
UH  the  other  party  wa.s  aware  of 


tli(^  wife'is  iuti'rcht  and  of  Iicr 
iiic;i])acity,  he  wa.s  not  misled  l)y 
liei'  coiiduet  :   see  above,  ji.  (il'i. 

(/)  jKckson  V.  JIohJioKsr,  2  Mer. 
•18;j,  4«8;  Slanleii  v.  IStunle)/,  7 
Ch.  D.  589  :  Jiiiteman  v.  Fuber, 
1S98.  1  Ch. 144. 
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is  entitled  to  any  separate  property  under  the  Married 
Women's  Property  Act,  1882  (k),  she  may  of  course  be 
deprived  of  her  rights  therein  by  estoppel  in  the  same 
way  :  but  not  so  as  to  interfere  with  the  effect  of  any 
restraint  on  anticipation  attached  thereto  (/). 

It  was  also  held  in  equity  that  a  married  woman  Election  by  a 
might  be  put  to  her  election,  under  the  equitable  doc-  ^^^^ 
trine  in  that  behalf,  whether  she  would  claim  under  or 
against  some  instrument  conferring  a  benefit  on  her 
and  at  the  same  time  purporting  to  dispose  of  her  pro- 
perty ;  and  an  inquiry  would  be  directed,  which  alter- 
native it  would  be  most  beneficial  for  her  to  select,  and 
a  choice  made  by  the  Court  on  her  behalf  accordingly  (w) . 
Her  election  so  exercised  v/ould  in  equity  bind  her 
estate  or  interest  in  any  land  (>/)  affected  thereby, 
whether  she  were  entitled  thereto  at  common  law  or  in 
equity,  and  although  it  were  not  evidenced  with  the 
formalities  prescribed  by  the  Fines  and  Kecoveries  Act 
or  otherwise  necessary  for  her  alienation  of  the  land  (o) . 
A  fortiori,  she  might  elect  in  the  same  manner  as  if  she 
were  a  feme  sole  so  as  to  bind  any  property  settled  for 
her  separate  use  witliout  restraint  on  anticipation  (^^), 
and  may  do  so  with  regard  to  any  separate  property,  to 
which  she  is  entitled  witliout  such  restraint  under  the 
Married  Women's  Property  Act,  1882  (</).     But  if  her 

[k]  Above,  pp.  911  ■'■'j.  c  ,J7  ;    Wliiltlc  v.  Ifenn'uig,  2  Ph. 

\l)  Above,  p.  918.  731  ;    WiUunns  v.  Maync,  I.  R.  1 

[in)  Cooper  V.   Cooper,  L.  E.    7  Eq.  .t19;  woe,however,  6';re«//j// v. 

H.   L.   53,    79.     But   it   appears  North BrilisJuoid Mi rcaiitilc Insii r- 

that  she  might  signify  her  election  ancr   Co.,   189;!,   3   Ch.    174,  coni- 

by  her  conduct ;   see  OrrcnhiU  v.  inLiited  upon  in  llarlc  v.  Jurmun, 

Xorth  British  and  Mcrcantdr  In-  1895,  2  Ch.  419. 
xtirancc  Co.,  1893,  3  Ch.  474,  480.  (o)  Ardrsoife  \.Bcniiet,'2  Dick. 

in)    A   married   woman  might  4G3  ;  Barrow  v.  Barroic,  4:  H..  &J . 

also    so    elect    as  to    atl'ect   her  409  ;    ll'illonghbij  v.  Middleton,  2 

interest  in  any  personalty  ;  Grif/f/s  J.    &  H.    3i4  ;   Griggs  x.  Gibsoi>, 

V.    Gibson,    L.    R.    1    E(i.    68.'):  L.  R.  1  Eq.  685,  691. 
except,  it  seems,  her  reversionary  (p)  See  lie  Davidson,  11  Cli.  1). 

ch  )se  iu  action  not  alienable  under  341,  348. 
Malins'  Act,  stat.   20  &  21  Vict.  [fj)   Above,  pp.  914  .vy. 
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own  property  dealt  with  b}-  the  instrument  be  subject 
to  a  restraint  on  alienation,  she  cannot  by  her  election 
or  any  other  act  in  pais  deprive  herself  of  the  benefit 
thereof  (r).  And  it  appears  that  in  this  case  her  only 
obligation  is  to  confirm  the  instrument  conferring  a 
benefit  on  her  so  far  as  she  can  ;  and  that,  as  she  has  no 
alienable  interest  in  the  property  of  her  own  thereby 
disposed  of,  she  is  not  affected  by  the  doctrine  of  election 
and  may  take  the  benefit  given  to  her  without  compen- 
sating those  to  whom  the  instrument  purported  to  convey 
her  own  property  (.s).  Where  the  instrument,  which 
confers  a  benefit  on  her,  gives  it  to  her  with  a  restraint 
on  anticipation,  it  is  held  that  this  shows  the  settlor's 
intention  to  be  that  she  shall  not  be  put  to  her  election ; 
and  in  such  case  she  is  entitled  to  retain  the  benefit 
conferred  without  making  any  conveyance  of  her  own 
property  to  give  effect  to  the  disposition  thereof,  which 
the  instrument  purported  to  make  (/) . 


Married  It  has  been  held  of  late  years  that,  where  a  female 

affirrniu"-  infant  has  made  whilst  unmarried  a  voidable  conveyance 
oravoidiug      ^f  }-^gj.  property,  or  a  voidable  contract  operating  in 

her  voidable  ^      '\.  .  .  „    ,  ,  ,    ,  ^ , 

coTivoyance  or  equity  as  a  disposition  01  her  property,  and  has  aiter- 
^^yIIT^'^^Iq  ^^'^I'tis  married  during  her  infancy,  her  coverture  is  no 
and  in  bar  to  her  exercising  her  choice  of  avoiding  or  affirming 

m  ancy.  ^^^^  conveyance  or  contract ;    which  is  therefore  fully 

binding,  if  not  repudiated  by  her  within  a  reasonable 


(>•)  Itohiiiso)!  V.  ll'/icehrrif/Jti,  21  p.  908  .     But  it  is  l-liought  that, 

}5eav.    214,    G  Ue   G.    M.    &    G.  as  the  makin"'  of  this  order  is  no 

M'y  ;   liatcwun  v.  Fdber,    1898,    1  mere  formality,   but  lies    in   the 

(Jli.  1J4.  discretion  of  lh(>  ("^ourt,  the  pos- 

f.v)  This  appears  to  follow  from  sibility  of  obtainiuK  it  does  not 

tlie  i)rinciplcH  applied  in  Jtr  C'/<r.s.  f^ive    her   an    alienable    mtercst, 

/nn»,   :n    (.'li.    I).    4G(5.     It    may,  and  so  cause  her  to  be  put  to  her 

pcrhiijis,  be  contended    that  she  election. 

would  at  hast  be  bound  to  ap])ly  {t)  lie  J'nrdox'x  Trusts,  31   Ch. 

for  an  order  of  the  Court  remov-  D.    27');   Haynes  v.  Foster,  1901, 

ing     the     restruirit    (hcc     above,  1  Ch.  liGl. 
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time  after  she  lias  attained  full  age  («).  This  ruling  is 
unquestionably  correct  where  the  property  affected  would 
in  case  of  the  wife's  repudiation  of  her  voidable  convey- 
ance or  contract  belong  to  her  for  her  separate  use  or  as 
her  separate  property  under  the  Married  Women's  Pro- 
perty Act,  1882;  for  she  can  dispose  of  all  such  property 
as  if  she  were  a  feme  -sole  {.>■).  But  as  applied  to  pro- 
perty, to  which  on  repudiation  the  wife  would  be  entitled 
under  the  old  law,  and  especially  where  the  property 
disposed  of  in  infancy  was  her  reversionary  chose  in 
action  (//),  the  doctrine  so  laid  down  appears  to  be  at 
variance  with  the  law  of  married  women's  incapacity, 
as  previously  understood  [z).  The  rule  in  question  has 
no  application  where  the  infant  on  her  marriage  becomes 
subject  to  some  foreign  law,  by  which  she  is  deprived 


{/i)  Wilder  v.  Fu/ott,  22  Ch.  D. 
263  ;  Biirnabij  v.  Equitable  liever- 
fionan/  Tiiterent  Soci/.,  28  Ch.  D. 
416  ;  licHodson,  1894,  2  Ch.  421  : 
Viditz  V.  C/Hagan,  1900,  2  Ch. 
87,  96—98,  100  ;  above,  pp.  871, 
881. 

(or)  Smith  v.  Luca>i,  18  Ch.  D. 
531,544;  above,  pp.  907, 91.5, 9 17. 

(y)  See  cases  cited  in  the  last 
note  but  one.  - 

iz)  See  Whittle  v.  Henniiig,  2 
Ph.  731;  Ellison  v.  Elwiu,  \Z 
Sim.  309  ;  Le  Vasseur  v.  Scratton, 
14  Sim.  116;  Williams  -v.  Mai/i/e, 
I.  R.  1  Eq.  519  ;  none  of  which 
were  cited  in  the  cases  mentioned 
in  note  («).  And  note  that  it 
"was  considered  that  a  wife's 
capacity  to  agree  to  a  conveyance 
made  to  her  was  suspended  during 
her  coverture  ;  above,  p.  902,  n. 
(/).  It  is  submitted  that  in  the 
oases  cited  in  note  [u],  the  judges 
confused  the  doctrine  of  election, 
to  take  under  or  against  an  in- 
strument, which  is  a  matter  de- 
pending purely  on  the  rules  of 
equity  and  the  equitable  prin- 
ciples of  estoppel  by  conduct 
(above,  pp.  938—940),  with  the 
election  or  choice  of  affirming  or 


disaffirming  a  voidable  convey- 
aiice  or  contract.  This,  it  is 
thought,  is  properly  a  matter 
depending  on  the  party's  capa- 
city at  common  law  ;  and  by  the 
common  law,  a  woman's  capacity 
in  this  respect  apjjears  to  have 
been  suspended  during  her  cover- 
ture. It  is  not  denied  that, 
where  by  the  instrument  effecting 
the  voidable  conveyance  or  con- 
tract, the  infant  has  derived 
benefits  from  other  sources,  she 
may  be  put  to  her  election 
whether  she  will  claim  under  or 
against  the  instrument  :  and  it 
appears  that  Wilder  v.  Eif/utt,  22 
Ch.  D.  203,  267,  was  really  a 
case  of  this  kind  of  election  ; 
though  even  so  regarded  it  is  in 
conflict  with  WilliuDis  v.  Mayne, 
I.  R.  1  Eq.  519.  But  in  Re 
llodsini,  1894,  2  Ch.  421,  it  does 
not  appear  that  there  was  any 
ground  to  put  the  wife  to  her 
election  to  take  under  or  against 
her  settlement,  which  seems  to 
have  comprised  her  own  property 
alone  ;  and  it  is  submitted  that 
Chitty,  J.,  certainly  confused 
this  sort  of  election  with  the 
legal  capacity  of  affirming  a 
voidable  conveyance. 
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of  the  owner, 
Avhile  domi- 
ciled abroad. 
lie  Be  Xicoh. 


during  lier  coverture  of  the  capacity  of  giving  her  full 
consent  to  the  conveyance  or  contract  so  made  before 
her  marriage  («). 

In  connexion  with  the  law  of  husband  and  wife,  it  may 
be  mentioned  that,  according  to  a  recent  decision  (i),  the 
title  to  land  situate  in  England,  but  belonging  to  a  man  or 
a  woman,  who  is  or  was  domiciled  elsewhere  and  married 
while  domiciled  abroad,  may  be  affected  by  the  law  of 
the  country,  in  which  the  marriage  took  place.  In  the 
case  referred  to,  a  Frenchman  domiciled  in  France 
married  there  a  Frenchwoman  without  any  express  con- 
tract as  to  their  property,  so  that  by  French  law  they 
came  under  the  rule  of  community  of  goods.  The  pair 
then  came  to  England  and  acquired  an  English  domicile, 
and  the  husband  became  the  owner  of  freehold  and 
leasehold  land  in  Eno-land.  It  was  held  that,  on  the 
liusband's  death,  the  wife-was  entitled,  according  to  the 
law  of  community  of  goods  under  which  she  married, 
to  one  half  of  this  land  [c) ,  as  Avell  as  of  his  moveable 
goods  [d),  and  that  these  rights  must  prevail  over  his 
testamentary  dispositions  of  his  property.  The  grounds 
of  this  decision  were  tlmt  the  marriage  under  the  French 
rule  of  community  of  goods  constituted  an  implied  con- 
tract between  the  parties  as  to  their  proprietary  rights, 
which  was  equivalent  to  an  express  contract  to  the  same 
effect,  and  that  this  contract  was  provable  by  parol 
evidence,  notwithstanding  tlie  Statute  of  Frauds  [c),  on 
the  same  principle  as  lias  been  applied  in  the  case  of 


(rt)  Vidi/::  V.  (/JDii/au,  I'.iOO,  2 
(Jh.  87;  see  above,  p.  671,  and 
n.  (?n).  It  may  be  remarked 
that  till'  principle,  on  whic'h  this 
df'ci.sion  in  ba.sed,  maybe  invol<i;d 
a;4-ainst  the  doctrine  laid  down  in 
the  other  cases  cited  in  note  («), 
]i.  '.)41,  above,  an  according  to 
t  \\i-  e]d(;i-  autlioi  it  ies  it  wan  exactly 
ihin  capacity   which  was  denied 


to  married  women  by  the  common 
law. 

(//)  Mr  I)c  XicoU,  I'JOO,  2  Ch. 
■110. 

(c)  Ibid. 

(r/)  De  NicuLs  v.  Curlier,  1900, 
A.  C.  21. 

{r)  Stat.  21)  Car.  II.  c.  3, 
.sH.  4,  7. 
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parol  agroenioiits  of  partnersliip  affecting  land  (,/').  But 
of  course  the  wife  did  not  in  that  case  acquire  any  legal 
estate  or  interest  in  her  husband's  lands  or  goods  in 
England.  Her  rights  were  contractual  only  at  law, 
and  her  interest  in  the  property  was  merely  equitable. 
So  that,  although  she  was  enabled  to  enforce  her  rights 
specifically  against  her  husband's  devisees  of  the  laud, 
she  Avould  have  had  no  equity  or  other  claim  against  a 
purchaser  from  them  taking  the  legal  estate  in  the  lands 
for  value  without  notice  of  the  marriage  contract  {<j) . 

Corporations,  as  conceived  by  the  common  law,  have  Corporations. 
as  full  capacity  to  put-chase,  hold  and  dispose  of  lands 
as  any  natural  person,  who  is  free  from  disability  (/«) . 
But  under  tlie  Mortmain  and  Charitable  Uses  Act, 
1888  (/),  which  in  this  respect  repealed  and  replaced  the 
Mortmain  Act  of  Edward  I.  and  other  statutes  (/.•),  the 
assurance  (/)  of  land  {ii/)  to  or  for  the  benefit  of  a  corpora- 


(/)  Forsfer  v.  Jlalr,  3  Ves.  696, 
5  Ves.  308  ;  iJale  v.  Hamilton,  .) 
Hare,  369  ;  Gray  v.  Smith,  43 
Ch.  D.  208,  211. 

{(l)  Above,  pp.  56i3  sij. 

(h)  Case  of  tSiUton^ li  IloaiJital,  10 
Rep.  23,  29b— 31a  ;  1  Black. 
Comm.  475;  Colc}(exter  \.  Loivteri, 
1  V.  &  B.  226,  246 ;  Blackburn,  J., 
Itichev.  Ashhiim/,  (S;c.  Co.,  L.  R.  9 
Ex.  224,  263 ;  British  South  Africa 
Co.  V.  De  Beers,  i?-c.,  Ltd.,   1910, 

1  Ch.  354,  374—376;  affd.  1910, 

2  Ch.  502;  and  see  Co.  Litt. 
2a,  2b,  13b,  94b,  44a,  250a,  300b, 
301a,  325b.  It  should  be  noted, 
however,  that,  before  the  Wills 
Act,  1837,  a  devise  of  land  to  or 
in  trust  for  a  corporation  was 
invalid,  unless  the  corporation 
were  empowered  by  statute  to 
take  laud  by  devise  ;  for  the  old 
statutes  authorising  the  aliena- 
tion of  fee  simple  estates  by  will 
did  not  permit  of  the  devise  of 
land  in  fa\oui"  of  a  corporation  ; 
stats.  32  Hen.  VIII.  c.  1  ;  34  &  35 
Hen.  VIII.  c.    5,  s.  4  :   1  Jarm. 


WiUs,  65—67,  4th  ed. 

(i)  Stat.  51  c^;  52  Vict.  c.  42,  s.  1 . 

(/.•)  Stats.  7  Edw.  I.  St.  2  :  13 
Edw.  I.  c.  32  ;  IS  Edw.  III.  st.  3, 
c.  3  ;   16  Ric.  II.  c.  5. 

(/)  As  to  the  meaning  of  assur- 
ance in  this  Act,  see  above,  pp. 
446,  n.  (~),  456. 

[m)  Here  including  tenements 
and  hereditaments,  corporeal  or 
incorporeal,  of  any  tenure  ;  sec 
stat.  54  &  55  Vict.  c.  73,  s.  3, 
replacing  51  &  52  Vict.  c.  42, 
s.  10  (iii)  ;  above,  p.  449.  It 
appears  that  the  old  Statutes  of 
Mortmain  did  not  prevent  a-  cor- 
poration from  takiTig  a  lease  of 
lands  for  a  term  of  years  (unless 
so  limited  as  to  be  in  effect  per- 
petual) or  from  taking  any  interest 
in  lands,  which  would  not  bo  per- 
I^etual ;  see  Viu.  Abr.  Mortmain 
(B.  20—22)  ;  Jcsns  Coll.  v.  Gibbs, 
1  Y.  &  C.  145,  147,  148  ;  Virjcr.s 
V.  Dean  of  St.  PjiiVs,  18  L.  J. 
Q.  B.  97,  103  ;  Tudor,  Charitable 
Trusts,  429,  4th  ed.  As  the 
Mortmain  Act  of  1888  is  a  con- 
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tion  in  mortmain,  otherwise  tlian  under  tlie  authority 
of  a  royal  licence  or  a  statute,  is  a  cause  of  forfeiture  to 
the  lord  of  the  fee  ;  or  if  he  fail  to  enter  within  a  year, 
to  his  superior  lord  {)i)  ;  and  in  default  of  entry  thereon 
by  any  mesne  lord,  to  the  Crown  (o).  It  follows  that  a 
corporation,  although  it  may  pin-c/iase  lands,  cannot 
retain  them  without  being  especially  enabled  to  hold 
lands  either  by  a  licence  from  the  Crown  (p),  or  by  an 
Act  of  Parliament  {q).  This  applies  to  land  assured  to 
a  corporation  by  way  of  mortgage  as  well  as  for  its  own 
use  absolutely  (r).  And  lands  vested  in  trustees  on 
trust  for  a  corporation,  or  otherwise  assured  to  a  cor- 
poration in  equity,  without  the  authority  of  such  licence 
or  statute,  are  equally  liable  to  forfeiture  with  those  in 
which  the  corporation  has  taken  a  conveyance  of  the 
legal  estate  («).  The  instances  in  which  corporations 
are  empowered  by  statute  to  hold  land  without  a  licence 
in  mortmain  are  too  numerous  to  be  particularly  men- 
tioned in  a  work  like  the  present.  Some  particular 
corporations  are  authorised  by  Act  of  Parliament  to 


solidation  Act,  these  cases  appear 
to  be  authorities  upon  its  con- 
struction ;  above,  p.  454,  and 
n.  [D. 

(//)  Any  superior  lord  must 
enter  within  six  mouths  after  his 
inferior's  right  of  entry  has  ex- 
pired. 

(o)  Under  the  old  Statutes  of 
Mortmain  the  Ci-ovvn  could  not 
enter  for  such  a  forfeiture  until 
after  office  found  ;  3  Black. 
Comm.  208,  2.')d  ;  J)uc'  v.  ItcdfcDi, 
12  East,  1)6,  114:  Doe  d.  F.nins 
V.  Evnus,  ')  B.  &  C.  587,  n. ;  but 
the  necessity  of  an  inquest  of  office 
ad  a  condition  precedent  to  the 
exercise  of  a  right  of  re-entry  by 
the  Crown  was  abolished  by 
Stat.  22  ^:  23  Vict.  o.  21,  s.  25. 

(p)  Stat.  51  &  52  Vict.  c.  42, 
8.  'i,  replacing  7  iV  8  AVill.  III. 
V.  .37  :  sec  Co.  Litt.  2b,  !)Ua,  and 
n.  (1)  ;  2  Black.  Comm.  2(18  sq.  ; 
WmB.  Real  Prop.  TO,  77,  21st  ed. 


{q)  Sag.  V.  &  P.  685. 

{)•)  See  Shelford  on  Mortmain, 
10,  n.  {e).  By  stat.  33  &  34  Vict. 
c.  34,  corporations  in  the  United 
Kingdom  holding  moneys  in  trust 
for  any  public  or  charitable  pur- 
po.se  may  invest  such  moneys  tin 
any  real  .security  authorised  by 
or  consistent  with  the  trust  with- 
out incurring  any  forfeiture  of 
the  lands  so  taken  in  mortgage  ; 
above,  p.  452,  n.  (/'). 

(.s)  The  Mortmain  Act  of  1888 
expressly  prohibits  the  assurance 
of  land  to  or  for  the  bctirfit  of,  and 
the  acipiisition  of  land  by  or  o)i 
brlinlf  of,  a  corporation  into  Mort- 
main, except  under  the  authority 
of  a  royal  licence  or  statute  ; 
stat.  51  &  52  Vict.  c.  42,  s.  1  (I)  ; 
and  sec  stat.  15  Ric.  II.  c.  5, 
repealed  by  the  Act  of  1888  ; 
Shcp.  Touch.  501)  ;  1  Sand.  L'ses, 
339,  note  fr),  4th  od.  :  Lowin  on 
Trusts,  40,  85,  0th  ed. 
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hold  lands  without  any  restriction ;  others  are  allowed 
to  hold  lands  not  exceeding  a  certain  annual  value. 
And  in  other  cases  the  alienation  of  land,  or  of  a  limited 
quantity  of  land,  into  mortmain  is  permitted  for  par- 
ticular purposes,  which  are  charitable  or  for  the  public 
use  or  benefit  {f).     The  most  important  statutory  ex-  Companies 
cpption  to  the  general  law  prohibiting  a  corporation  incorporated 
from   retaining  land  is  that   of  joint-stock  companies  Companies 
incorporated  under  the  Companies  Act,  1862  (ii),  or  the  ig'osl      '  °'' 
Companies  (Consolidation)  Act,  190<S  (,r).     These  Acts 
have  expressly  empowered  every  such  company  to  hold 
lands  (//)  :    but    provided   that  a  company  formed   for 
the  purpose  of  promoting  art,  science,  religion,  charity 
or  any  other  like  object,  not  involving  the  acquisition 
of  gain  by  the  company  or  by  its  individual  members, 
shall  not,  without  the  sanction  of  the  Board  of  Trade, 
hold  more  than  two  acres  of  land  (~). 

It  may  be  noted  here,  with  respect  to  the  assurance  Corporation 
of  land  to  a  corporation,  that  under  the  old  doctrine  of  c^°not  -stand 

^  '  _  seised  to 

uses    a   corporation,   having   no    conscience,   could    not  another's  use, 

stand  seised  of  land  to  another  person's  use  (a).  It  ontrusf 
follows  that,  where  a  freehold  estate  is  conveyed  to  a 
corporation  to  the  use  of  or  upon  trust  for  another,  the 
use  will  not  be  executed  by  the  Statute  of  Uses  (b), 
but  the  legal  estate  will  remain  in  the  corporation  (c) . 
As,  however,  a  trust  may  be  enforced  against  a  corpora- 
tion under  the  modern  rules  of  equity  (d),  the  corpora- 

{t)    See     Index     to     Statutes,  also  authorised  the  Board  of  Trade, 

Mortmain,    2,    3  ;     Shelford    on  by  licence  to  empower  any  such 

Mortmain,   27,    42    sq.  ;  Tudor's  company  to  hold    lauds  in  such 

Charitable  Trusts,  470  •'"/.,  4th  ed.;  quantities   and   subject    to   such 

above,  p.  452,  nn.  (r/,  f).  conditions  as  the  Board  think  fit. 

{u)  Stat.  25  &  26  Vict.  c.  89.  {a)   1  Rep.  122a  ;  1  Sand.  Uses. 

[x)  Stat.  8  Edvv.  VII.  c.  69.  59,  4th  ed. 

(v)  Stat.   8  Edw.   VII.   c.   69,  [b)  Stat.  27  Hen.  VIII.  c.  10. 

s.  16  (2),  replacing  25  &  26  Vict.  [c)  Sugd.  n.  to  Gilb.  Uses,  7, 

c.  89,  s.  18.  8,  3rd  ed. 

(r)  Stat.    8    Edw.   VII.    c.    69,  {d)  Lewhi   on  Trusts,  30,  6th 

s.    19,  replacing    25    &   26   Vict.  and  10th  ed;  lie  Thomp-'<on^s  Settle- 

0.  89,  s.  20.     These  enactments  ment  Trusts,  1905,  1  Ch.  229,  232. 
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tion  will  in  such  case  hold  the  legal  estate  on  trust  for 
the  other.  An  Act  of  1899  (e)  enables  a  corporation 
and  another  to  acquire  and  hold  any  property  in  joint 
tenancy.  Before  this  Act,  a  gift  to  a  corporation 
and  another  person  jointly  made  them  tenants  in 
common  (/). 


Alienation  of 
land  by- 
corporations. 


Ecclesiastical 
corporations. 


Crown  lands. 


Municipal 
corporations. 


With  respect  to  the  capacity  of  corporations  to  alienate 
their  lands,  the  rule  is,  as  we  have  seen  (r/),  that  every 
corporation  existing  as  such  af  the  co)nmo)i  Icoc  (Ji)  has 
as  full  capacity  to  dispose  of  its  lands  as  a  natural 
person  free  from  disability.  But  corporations  existing 
for  public  or  charitable  purposes  have  in  many  instances 
been  restrained  by  statute  from  disposing  freely  of 
their  lands.  Thus  ecclesiastical  and  eleemosynary  cor- 
porations and  colleges  were  restrained  by  statutes  of 
Elizabeth  and  James  I.  from  alienating  their  lands  for 
more  than  twenty-one  years"  or  three  lives  (/)  ;  and  the 
alienation  of  the  estates  of  ecclesiastical  corporations 
and  colleges  is  now  regulated  by  many  statutes  (/.•) .  So 
also  the  alienation  of  Crown  lands  is  now  controlled  by 
statute  (/).  And  municipal  corporations  subject  to  the 
provisions   of  the   Municipal  Corporations  Act,   1882, 


(r)  Stat.  02  &  G3  Vict.  c.  20, 
passed  9th  Aug.  1899. 

(/)  Co.  liitt.  189,  190a;  Bac. 
Abr.  Joint  Tenants  (B)  ;  Law 
Gtinraxfee,  t^r.  Sucif.  v.  Bank  of 
England,  24  Q.  B.  D.  406,  411. 

[q)  Above,  p.  943,  and  n.  {/(); 
1  JPrest.  Abst.  272,  2nd  ed.  ; 
Hcarhordtiqh  dorpn.  v.  Cooper,  1910, 
1  Ch.  G8,"71. 

(/()  It  should  bo  noted  that  one 
method  of  creating-  a  corporation 
at  coirimon  law  is  by  Act  of 
Parliament  ;  10  Rep.  2'Jb  ;  1 
Black.  Comm.  473.  But  a  dis- 
tinction must  be  carefidly  drawn 
between  corporations  created  by 
Act  of  I'ai-liamorit  v  ith  tlic  nature 
and  (lu.'ilitics  of  a  corporation  at 
coiiinion   1m  \v  ami   those   created 


by  statute  for  particular  purposes ; 
see  Bo  wen,  L.  J.,  Wenlock  v. 
River  Bee  Co.,  36  Ch.  D.  675, 
685,  n.  ;  below,  p.  947. 

(i)  See  Co.  Litt.  43a,  44a  ; 
Magdalen  College  case,  11  Rep. 
66b  ;  MaijdaJen  Hospital  v.  KnotU, 
4  App.  Cas.  324  ;  Richard  v. 
Graham,  1910,  1  Ch.  722,  729. 

{k)  See  Index  to  Statutes,  Col- 
leges (2),  Corporation  (2),  Eccle- 
siastical Coinndssion  (3),  Lease 
(31 ;  Davidson,  Prec.  Conv.  vol.  2, 
pt'.  1,  p.  460,  n.,  4th  ed.  ;  1  Key  & 
Elph.  Prec.  Conv.  614, 746, 8th  ed. 

(/)  See  Index  to  Statutes, 
Crown  Lands  and  Land  Re- 
venues ;  Wms.  Real  Prop.  56, 
n.  (/),  2l8tcd. 
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may  not  alienate  corporate  land  (except  by  leasing  to  a 
limited  extent)  without  tlie  approval  of  tlie  Local 
Government  Board  {///). 


Corporations  created  by  statute  for  particular  pur- 
poses stand  on  a  different  footing-  from  corporations 
existing  at  the  common  law,  and  may  not  dispose  of 
their  corporate  property  in  any  manner  which  is  extra- 
neous to  the  purposes  for  which  the  corporation  was 
created  («).  Thus  railway  companies,  having  the  usual 
powers  under  their  special  Act  to  take  and  use  land  for 
the  purpose  of  the  railways  and  works,  cannot  alienate 
their  land,  or  any  estate  or  interest  therein,  otherwise 
than  for  the  purposes  of  the  Act  (o)  ;  excepting  only 
such  land  as  they  may  dispose  of  as  being  superfluous 
land  under  the  Lands  Clauses  Act,  1845  {p),  or  as  having 


Corporations 
created  by- 
statute  for 
particular 
purposes. 


Railway 
companies. 


(m)  Stats.  45  &  4G  Vict.  c.  50, 
ss.  6,  lOS,  109,  amended  by  51  & 
52  Vict.  c.  41,  s.  72  (see  s.  100), 
and  replacing  5  &  6  Will.  IV. 
c.  76,  ss.  94,  96  ;  6  &  7  Will.  IV. 
c.  104,  s.  2  ;  Dnris  v.  Leicester 
Corp.,  1894,  2  Ch.  208.  Before 
tbe  commencement  of  the  Local 
Government  .Act,  1888,  stat.  51 
&  52  Vict.  c.  41,  s.  72,  this  ap- 
proval had  to  be  given  by  the 
Treasury.  Municipal  corporations 
may,  with  the  approval  of  the 
Local  Government  Board,  dispose 
of  their  corporate  land  in  con- 
sideration of  a  perpetual  yearly 
rentchai'ge  to  issue  thereout ;  Scar- 
borough   Corpii.   V.    Cooper,    1910, 

I  Ch.  68. 

(w)  Eastern  Counties  Ry.  Co.  v. 
Hawkes,  5  H.  L.  C.  331,  345— 
348  ;  Ashbimj,  %c.  Co.  v.  Eiche, 
L.  R.  7  H.  L.  653  ;  A.-G.  v. 
Great  Eastern  Itij.  Co.,  5  App.  Cas. 
473,  478,  481,  486  ;  Wenlock  v. 
Eiver  Bee  Co.,  36  Ch.  D.  675, 
685,  n.,  10  App.  Cas.  354,  359— 
363. 

(o)  MuUinerv.  ^[idlancl  Rij.  Co., 

II  Ch.  D.  611;  Re  Metropolitan 
District  Ri/.  Co.  and  Cosh,  13  Ch. 
D.  607  ;  Sobbs  v.  iVidlamlRi/.  Co., 


20  Ch.  D.  418  ;  Re  Gonti/  and 
Manchester,  (|'C.  Ri/.  Co.,  1896,  2 
Q.  B.  439,  447,  449,  450.  But  a 
stranger  may  by  adverse  posses- 
sion obtain  a  good  title  under  the 
Statute  of  Limitations  as  against 
such  a  company  ;  Midland  Ry. 
Co.  V.  Wright,  1901,  1  Ch.  738. 

{p)  Stat.  8  &  9  Vict.  c.  18, 
ss.  127  6;?.  Superfluous  lands  (i.i'., 
those  not  required  for  the  pur- 
poses of  the  undertaking)  are  re- 
quired to  be  sold  M'ithin  the 
period  prescribed  by  the  special 
Act,  or  if  no  period  be  so  pre- 
scribed within  ten  years  after  the 
time  limited  by  the  special  Act 
for  the  completion  of  the  works  ; 
and  in  default  thereof  such  lands 
vest  at  the  end  of  that  period  in 
the  owners  of  the  lands  adjoining 
thereto  in  proportion  to  the  ex- 
tent of  their  adjoining  lands. 
But  before  being  sold,  such  lands, 
unless  situate  in  a  town  or  built 
upon  or  used  for  bidlding-  pur- 
poses, arc  required  to  be  offered, 
first,  to  the  person  then  entitled 
to  the  lands  whence  the  same 
were  originally  severed,  and  if 
suuh  person  refuse  to  purchase 
them  or  cannot  be  found,  then  to 
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been  taken  for  extraordinary  purposes  under  the  Rail- 
ways Clauses  Act,  1845  {q).  On  the  same  principle, 
where  a  company,  which  was  incorporated  for  the  navi- 
gation of  a  river  by  a  statute  silent  as  to  any  borrowing 
powers,  and  which  had  been  empowered  by  a  subse- 
quent Act  to  borrow  up  to  a  limited  amount  upon 
mortgage  of  its  lands,  borrowed  in  excess  of  the  limit 
and  purported  to  charge  its  lands  with  the  repayment 
of  the  money  so  borrowed,  the  charge  was  held  to  be 
void  (r).  So  also  companies  incorporated  under  the 
Companies  Act,  1862,  or  the  Companies  (Consolidation) 
Act,  1908  (s),  are  not  at  liberty  to  dispose  of 
their  property  in  any  manner  which  is  inconsistent 
with  their  objects  as  defined  in  their  memorandum  of 
association  (t).  If  therefore  such  a  company  convey 
away  its  land  b}^  way  of  sale,  mortgage,  or  otherwise, 
the  conveyance  is  valid  if  the  transaction  were  expressly 
or  impliedly  authorised  by  its  memorandum  of  asso- 
ciation {>()  :  but  if  not,  the  assurance  is  void.  It  may 
be  remarked  that  a  trading  company  is  by  necessary 
implication  empowered  to  raise  money  hy  the  sale, 
mortgage  or  pledge  of  its  assets  {ii) .  It  should  be  noted 
that  where  a  statutory  corporation  created  for  particular 
purposes  does  any  act,  which  is  void  as  being  ultra  vires, 
the  act  cannot  be  ratified  or  rendered  valid  by  the  assent 
thereto  of  every  individual  corporator  or  shareholder  (f). 


the  adjoining  owner  or  owners. 
And  any  such  right  of  pre- 
emption will  cease  if  not  accepted 
witliin  six  weeks.  As  to  the  sale  of 
superfluous  lands,  sec  JmuIou  and 
Soii/Ii  U'lu/nii  ]}>j.  Co.  V.  Gomiii, 
20  Ch.  D.  .'')62  ;  Jie  Thacldrray 
and  Young'' K  Contract,  40  Cli.  13. 
154  ;  above,  p.  204. 

iq)  Stat.  8  &  9  Vict.  c.  20, 
s.  4.')  ;  Mnllincr  v.  Midland  Ity. 
Co.,  11  Ch.  D.  Gil,  621. 

Ir)  Wniloclc  V.  River  Die  Co., 
10   App.    Cas.    351  ;    V'cntock   v. 


River  Bee  Co.,  3G  Ch.  D.  674,  38 
Ch.  D.  534. 

(.s)  Above,  p.  945. 

it)  Anhhuni,  S;c.  Co.  V.  Riche, 
L.R..  7  H.L.  653;  IVenloclc  v. 
Jtitm-  Dec  Co.,  ubi  sup. 

(?()  Re  I'ntent  File  Co.,  L.  R.  6 
Ch.  83  ;  General  Anction,  ^r.  Co. 
V.  Smith,  1891,  3  Ch.  432;  Me 
Kinffuhtiri/  Collieries,  JJd.  and 
J/oore\s  Contract,  1907,  2  Ch.  259; 
and  see  Rr  Jhirid  Pin/ne  ^'  Co., 
i"  ,  If  07,  7  rii    "ir 
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Here  it  may  be  mentioned  that,  if  a  corporation  be 

created  by  statute  for  particular  purposes  with  capacity 

to  hold  land  and  to  contract  debts  in  such  manner  that 

the  laud  can  be  taken  in  execution  to  satisfy  the  debts, 

it  may  lawfully  give  a  charge  upon  land  in  favour  of 

a  creditor  to  secure  payment  of  a  pre-pxisting  debt, 

which  he  might  otherwise  have  enforced  by  suiog  the 

corporation  and  taking  the  land  iu  execution  (x).     We  Ussrof  cor- 

may  also  notice  that  a  corporation  authorised  by  some  acq'u4ed  " 

statute  to  acquire  and  hold  land  for  some  particular  "TlHr  stahite 
.  ,  1        1         A        for  pi'tiuular 

purpose  may  not  use  its  land  acquired  under  that  Act  purposes. 

for  any  other  purpose  than  that  contemplated  by  the 

Act  (//),  and  cannot  bind  itself  or  the  land  so  acquired 

by  restrictive  covenants  inconsistent  with  the  object  of 

the  Act  (s). 

If  lands  be  vested  in  a  corporation  upon  any  trust,  Lands  held 
its  power  to  dispose  thereof  depends  upon  the  general  t^no^nt^°^f^ 
law  regulating    the    alienation    of    property   held   in 
trust  (r/).     And  if    a  corporation  hold  land  upon  any  or  for 
charitable    trust   or  for   any   charitable    purpose,   the  purpo^g,^ 
alienation  thereof  is  subject  to  the  general  law  govern- 
ing the  conveyance  of  charity  lands  (i^). 

The  capacity  of  a  corporation  to  contract,  whether  Contracts  by 
with  respect  to  its  property  or  otherwise,  is  determined  corporations, 
by  the  same  principles  exactly  as  regulate  its  capacity 
to  dispose  of  its  land  {<■).      If  it  be  a  corporation  at 
common   law,  it   has,  as  a  rule,  the  like  capacity  of 
contracting  as  is  enjoyed  by  any  natural  person  free 

(z)    Stagg  v.  Mcdway,  S;c.   Co.,  cVfe  Eatatcs  Co.,  Ltd.  v.  Bourne- 

1903,  1  Oh.  169.  moHih  Corpii.,  1910,  2  Oh   12  ;  and 

[y)  A.-G.    V.    Pontypridd,    ^-c.  see  above,  p.  4!j2,  n.  {u). 

Ciirn'-il,    1905,    2    Ch.    ■J41,   452,  («)    Above,    pp.    25j    sq.,    and 

affirmed,  lyQii,  2  Ch.  257.  see  pp.  564—567. 

{z)    Ayr   Uarbuur    Trustees    v.  {b    Above,  pp.  445,  4-^9 — 465  ; 

Onwald,  8  App.   Cas.   621;   South  A.-G.  v.  Xationul  Epileptic  Hos- 

EastcrnRy.  Co.  and  TFiJin's  Co7i-  pital,  1904,  2  Ch.  252. 

tract,  1907,  2  Ch.  366;   of.  Stour-  (c)  Above,  pp.  916—949. 
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from  disability  (d).  If  the  corporation  be  a  nommon 
law  corporation  controlled  by  statute  (e),  as  in  the 
case  of  ecclesiastical  corporations  and  colleges,  muni- 
cipal corporations  (/)  and  many  charitable  corpora- 
tions, its  capacity  of  contracting  of  course  depends  on 
the  provisions  of  the  Acts,  which  have  curtailed  or 
regulated  its  powers.  And  if  the  corporation  were 
created  by  statute  for  particular  purposes,  it  is  en- 
abled to  enter  into  any  contract  consistent  with  those 
pui'poses  [g)  and  not  exceeding  any  po^'ers  expressly 
conferred  upon  it  (h)  :  but  if  the  corporation  purport 
to  make  any  contract  inconsistent  with  the  objects 
of  its  being  or  in  excess  of  its  express  powers, 
the  agreement  will  be  void  (/').  The  capacity  of  any 
corporation  to  contract  is  also  qualified  by  the  general 


themselves  by  p^jg  ^f  j^w,  that  a  corporation  can  only  bind  itself  bv 
deed.  '  ^ 

deed  under  its  corporate  seal  {k)  ;  so  that,  as  a  rule,  the 

j  contract  of  a  corporation  must  be  evidenced  by  deed 
under  its  corporate  seal,  or  must  be  made  by  an  agent 
authorised  under  its  corporate  seal  to  contract  on  its 

Ibehalf  (/) .     To   this    rule,  however,  there   are   certain 


{d)  Above,  p.  943,  n.  (Ji)  ; 
A.-G.  V.  Ncvcastle  -  iijMn  -  Tipif 
Corpn.,  23  Q.  B.  D.  492,  49;'),  497, 
1892,  A.  C.  5(J8  ;  A.-G.  v.  Man- 
chcHtcr  Corpn.,  190G,  1  Ch.  G43, 
651.  And  in  the  case  of  a  cor- 
poration created  by  Royal  Char- 
ter, even  acts  expressly  prohibited 
by  the  Charter  are  not  invalid  ; 
Jiritish  South  Africa  C'o.v.  I)e  Beers, 
i-c,  Ltd.,  1910,  1  Ch.  354,  374  — 
37G,  afld.  1910,  2  Ch.  502;  but 
see  26  L.  Q.  R.  320.  Corporations 
have  the  same  power  to  compro- 
mise claims  as  a  natural  person 
li;is  ;  Hdlsworthy  Urban  (Jonncil  v. 
/fn/.sirort/n/  lliiral  Council,  1907,  2 
Ch.  (12,  73. 

(r)   Above,  p.  946. 

(/■)  See  A.-G.  V.  Mnncliester 
Corpn.,  1906.  1  Ch.  643,  Of)!  ; 
A.-G.  V.  J)e  Wintoii,  1906,  2  Ch. 
]06. 

('/)  See  General  ylKcticn,  ij'r.  Co, 


V.  Smith,  1891,  3  Ch.  432  ;  Staffff 
V.  Medwai/,  <$-c.  Co.,  1903,  1  Ch. 
169. 

(70  Wenhvk  v.  Biver  Bee  Co.,  10 
App.  Cas.  354. 

(0  Above,  p.  948,  nn.  (>•),  {t) 
Corhctt  V.  South  Eastern,  ^-c 
Committee,  1906,  2  Ch.  12,  20 
A.-G.  V.  Mersey  Railway  Co. 
1907,  A.  C.  415;  A.-G.  t.  West 
Gloucestershire    Water   Co.,    1909, 

2  Ch.  338,  340. 

(7.)  Bac.  Abr.  Corporations 
(E,  3)  :  1  Black.  Comm.  475. 

(/)  Ludlow  Corpn.  v.  Charlton,  G 
M.  &  W.  815  ;  Lvidderminstcr 
Corpn.  V.  Ilardwick,  L.  R.  9  Ex. 
13  ;   ().rford  Corpn.  v.  Crow,  1893, 

3  Ch.  535.  It  appears  that  in 
ffcneral,  as  in  the  case  of  deeds 
executed  by  natural  persons,  any 
seal  will  do  ;  Bract,  p.  38a  ; 
Y.  B.  11  Edw.  IV.  4,  pi.  7  :  21 
Edw.    IV.  81,   pi.   30  ;   10   Rep. 
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reuce. 


exceptions,  both  at  common  law  and  by  statute.  The  Exceptions 
common  law  exceptions  appear  to  stand  on  the  ground 
of  the  necessity  of  the  case,  or  of  convenience  amounting 
to  necessity  {m).  Thus  of  old  time  an  exception  was 
allowed  in  matters  of  small  importance  constantly 
occurring,  as  the  engagement  of  a  domestic  servant, 
where  to  require  a  deed  would  be  "  greatly  to  obstruct 
the  every-day  ordinary  convenience  of  the  body  cor- 
porate, without  any  adequate  object  "(w).  And  this 
principle  has  been  applied  of  late  years  to  such  an 
important  matter  as  a  contract  by  a  municipal  corpora- 
tion possessed  of  a  graving  dock  for  the  admission  of  a 
ship  to  the  dock  (o) .  On  a  similar  principle  it  has  been 
established  in  modern  times  that,  where  a  corporation 
has  been  especially  created  for  trading  purposes,  it  may 
by  its  agents  enter  into  all  contracts  necessary  for  or 


Ccporatioiia 
created  for 
trading 
purposes. 


30b;  Perk.  ss.  130—134;  Viu. 
Abr.  Faits  (H)  ;  Shep.  Toucb. 
57  ;  £"U  V.  LiimterviUe,  4  T.  R. 
313  ;  National  Provincial  Bank  of 
England  v.  Jackson,  33  Ch.  D.  1, 
11,  14;  AVms.  Real  Prop.  152, 
13th  and  '21st  ed.  ;  Pollock  on 
Contract,  148,  7th  ed.  It  is 
submitted  that  the  doubt  ex- 
pressed iu  Grant  on  Corpora- 
tions, 59,  is  not  well  founded. 
Every  limited  company  incor- 
porated under  the  Companies 
Acts,  1S62  or  1908,  is  requiied 
to  have  its  name  engraven  in 
legible  characters  on  its  seal ;  and 
the  use  by  any  director,  manager, 
officer  or  other  person  on  behalf 
of  the  company  of  any  seal, 
purporting  to  be  a  seal  of 
the  company,  whereon  its  name 
is  not  so  engraven  renders  him 
liable  to  a  fine  not  exceeding 
50/.  ;  stat.  8  Edw.  VII.  c.  69, 
s.  Gi  {\b,  3),  replacing  25  &  2G 
Vict.  c.  89,  ss.  41,  42.  Like 
provisions  are  enacted  with  re- 
spect to  societies  incoriDorated 
under  the  Industrial  and  Pro- 
vident Societies  Act,    1893  (stat. 


56  &  57  Vict.  c.  39,  ss.  12,  21, 
66).  And  under  the  Building 
Societies  Act,  1874,  the  seal  of 
any  society  incorporated  there- 
under is  required  to  bear  the 
registered  name  thereof  ;  stat.  37 
&  38  Vict.  c.  42,  ss.  9,  16  (10). 
It  is  thought  that  in  all  these 
cases  the  provisions  enacted  do 
not  avoid,  as  against  the  corpo- 
ration, a  deed  executed  on  its 
behalf  under  a  different  kind  of 
seal :  see  Wrxjht  v.  Horton,  12 
App!  Cas.  37i.  377,  380,  384  ; 
H.  E.  Randall  Ltd.  v.  British 
and  American  Shoe  Co.,  1902,  2 
Ch.  354,  358  ;  Pollock  on  Con- 
tract,  148,  7th  ed. 

(/«)  Church  V.  Imperial  Gas,  ^c. 
Co.,  6  A.  &  E.  840,  861  ;  and  see 
Wells  V .  Ki>7f/.sfon  -  upon  -  Hull,  L .  R. 
10  C.  P.  402. 

(«)  Bac.  Abr.  Corporations 
(E,  ?,)  ;  Vin.  Abr.  Coi-porations 
(K)  ;  Ludlow  Corpn.  v.  Charlton,  6 
M.  &  W.  815,  821  ;  and  see  It. 
V.  Big,/,  3  P.  W.  419,  423—427, 
438. 

[o)  TTtlls  V.  KingsfoH'upon-Htdl, 
L.  R.  10  C.  P.  402. 
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incidental  to  carrying  on.  its  trade  in  the  same  manner 
as  a  natural  person  may  ;  and  it  will  be  bound  by 
such  contracts,  although  neither  the  agreement  itself 
nor  the  agent's  authority  be  evidenced  by  deed{p). 
And  the  weight  o£  authority  is  in  favour  of  the  opinion 
that  the  principle  of  this  exception  is  not  confined  to 
the  case  of  trading  corporations,  and  that  any  corpora- 
tion specially  created  for  particular,  though  not  for 
trading  j)nrposes,  may  make  contracts  necessary  for 
effectiDg  those  purposes  without  seal  (q).  But  no  more 
has  been  actually  decided  than  that  such  a  corporation 
is  bound  by  contracts  of  this  kind,  made  without  seal, 
where  the  contract  has  been  executed  in  its  favour  (r). 
And  this  exception  does  not  apply  in  cases  where  a 
corporation  is  prohibited  by  statute  from  making  a 
contract  otherwise  than  by  deed  (-s).  The  statutory 
exceptions  arise  where  a  corporation  is  authorised  by 
Act  of  Parliament  to  contract  without  deed.  Of  these 
the  most  important  relate  to  contracts  proveable,  as 
between  natural  persons,  by  signed  writing  or  word  of 
mouth  only,  and  made  by  companies  established  by 
sjDeeial  Act  of  Parliament  incorporating  the  Companies 
Clauses  Act,  1845  {f),  or  companies  incorporated  under 


{p)  Severl^j  v.  Lincoln  Gas,  ^r. 
Co.,  6  A.  &  E.  829;  Church  v. 
Imperial  Gas,  ^c.  Co.,  ib.  846, 
861  ;  Ludlow  v.  Charlton,  6  M.  & 
W.  815,  821  ;  Hmihrson  v.  Arts- 
tralian,  ^-c.  Navigntion  Co.,  5  E. 
&  B.  409  ;  Sruth  of  Ireland  Col- 
liery Co.  V.  iraddle,'L.  R.  3  C.  P. 
463,  4  C.  P.  617. 

((/)  Clarice  v.  Cuclcjirld  Union, 
21  L.  J.  Q.  B.  349  ;  Nicholson  v. 
Bradfield  Union,  L.  R.  1  Q.  B. 
620  ;  Lmrford  v.  liillericaii,  &;c. 
Council,  1903,  1  K.  B.  772,  "784  — 
787.  See  Polloi.k  on  Contract, 
152.  157,  7th  ed. 

(r)  SfO  caHCB  cited  in  previous 
note.  Sec  Adler  on  Corporations, 
84—98. 

(»)    llunt    V.     Wimbledon    Local 


Board,  4  C.  P.  D.  48 ;  Tmmg  v. 
Leamington  Corpn.,  8  App,  Cas. 
617. 

{t)  Stat.  8  &  9  Vict.  c.  16. 
By  as.  90,  95,  the  powers  of  con- 
tracting enjoyed  by  such  com- 
panies may  be  exercised  by  the 
directors,  or  by  a  committee  of 
them  entrusted  with  the  exercise 
of  such  powers.  And  by  s.  97, 
the  power  which  may  be  granted 
to  any  such  committee  to  make 
contracts,  as  well  as  the  power  of 
the  directors  to  make  contracts 
on  behalf  of  the  company,  may 
hiwfidly  bo  exercised — (1)  with 
respect  to  any  contract  which,  if 
made  between  private  persona, 
would  be  bj'  law  rcijuired  to  be 
in    writing   aud    under    seal,    by 
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the     Companies     Act,    1862  (ii)     or    the 
(Consolidation)  Act,  1908  {x). 


It  follows  from  these  principles  that  a  contract  by  a 
corporation  for  the  sale  or  purchase  of  land  must,  as  a 
rule,  he  made  uiider  its  corporate  seal  (>/),  or  under  the 
hand  of  its  agent  authorised  under  the  corporate  seal  (//) 
to  contract  on  its  behalf  (z).  And  where  the  corporate 
seal  {>/)  is  affixed  to  the  written  memorandum  of  the 
contract,  that  is  equivalent  to  the  signature  thereof 
required  by  the  Statute  of  Frauds  (a) .  It  appears  that, 
where  the  objects  of  a  corporation  created  for  trading 
pm-poses  include  the  sale  or  purchase  of  land,  contracts 
for  these  purposes  may  be  made  on  its  behalf  without 
seal  (b)  :  but  it  should  be  noted  that  trading  purposes 


Companies  Companies 
iiicorpornted 
under  the 
Companies 
Acts,  1862 
or  1!j08. 
Contract  by  a 
corporation 
for  sale  or 
purchase  of 
land. 


Trading 
corporations. 


such  committee  or  the  directors 
in  -writing  under  the  common 
seal  of  the  company  ;  (2)  with 
respect  to  any  contract  which,  if 
made  between  private  persons, 
would  be  by  law  required  to  be 
in  writing,  and  signed  by  the 
parties  to  be  charged  therewith, 
by  such  committee  or  the  directors 
in  writing  signed  by  such  com- 
mittee or  any  two  of  them,  or 
any  two  of  the  directors ;  and 
(3)  with  respect  to  any  contract 
which,  if  made  between  private 
persons,  would  by  law  be  valid 
although  made  by  pai-ol  only  and 
not  reduced  into  writing,  bj^  such 
committee  or  the  directors  by 
parol  only,  without  writing. 
And  contracts  so  made  on  behalf 
of  the  company  may  bo  varied  or 
discharged  in  the  same  manner 
in  which  they  were  made. 

(u)  Stat.  25  &  26  Vict.  c.  89. 

(;k)  Stat.  8  Edw.  VII.  c.  69. 
Under  s.  76  of  this  Act,  replacing 
s.  37  of  the  Companies  Act, 
1867  (stat.  30  &  31  Vict.  c.  131). 
contracts  on  behalf  of  any  com- 
pany so  incorporated  may  be 
made  as  follows: — (1)  Any  con- 
tract which,  if  made  between 
private  persons,  would  be  by  law 
required  to  be  in  writing,  and  if 


made  according  to  English  law 
to  be  under  seal,  may  be  made  on 
behalf  of  tlie  company  in  writing 
imder  the  common  seal  of  the 
company  ;  (2)  any  contract  which, 
if  made  between  private  persons, 
would  be  by  law  required  to 
be  in  writing,  signed  by  the 
parties  to  be  charged  therewith, 
may  be  made  on  behalf  of  the 
company  in  writing  signed  by 
any  person  acting  imdcr  its 
authority,  express  or  implied ; 
and  (3)  any  contract  which,  if 
made  between  private  pensons, 
would  by  law  be  valid  although 
made  by  parol  only,  and  not  re- 
duced into  writing,  may  be  made 
by  parol  on  behalf  of  the  com- 
pany by  any  person  acting  under 
its  authority,  express  or  implied. 
And  any  contract  so  made  on 
behalf  of  the  company  may  bn 
varied  or  discharged  in  the  same 
manner  in  Avhich  it  was  made. 

(//)  See  above,  p.  950,  n.  (/). 

(;)  Jviddcniiinstfi- Corpi! .V . Ilard- 
irick,  L.  R.  9  Ex.  13  ;  Oxford 
Corpn.  V.  Crow,  1893,  3  Ch.  535  ; 
Sug.  V.  &  P.  145  ;  1  Dart,  V.  & 
P.  189,  5th  ed.  ;  217,  fith  ed. 

{a)  Doe  V.  Iloffff,  1  B.  &  P.  N. 
R.  306  ;  Sug.  V.  &  P.  730. 

(b)  Above,  p.  952,  and  u.  (p). 
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Corporations 
created  for 
particular 
purposes. 


Companies. 


do  not,  in  general,  include  the  sale  or  purchase  of 
land  ;  and  it  is  thought  that,  unless  traffic  in  land  were 
comprehended  in  the  objects  of  the  corporation,  the 
case  would  be  governed  by  the  general  rule  (c).  In 
the  case  of  an  executory  contract  for  the  sale  or  purchase 
of  land  to  be  made  with  a  corporation  specially  created 
for  particular  objects,  but  not  for  trading,  it  would  not 
be  safe,  in  the  present  state  of  the  authorities,  to  rely 
upon  a  written  memorandum  not  sealed  on  behalf  of 
the  corporation,  or  signed  by  an  agent  not  authorised 
under  its  corporate  seal,  even  where  the  objects  of 
incorporation  include  the  sale  or  pui'chase  of  land  {d). 
Contracts  for  the  sale  or  purchase  of  land  by  companies 
regulated  by  the  Companies  Clauses  Act,  1845,  or  incor- 
porated under  the  Companies  Acts,  1862  or  19U8,  may  be 
made  in  the  forms  authorised  by  statute  with  regard  to 
such  companies  respectively  {e) ;  and  it  is  not  necessary 
that  the  contract  should  be-executed  under  the  corporate 
seal,  or  that  the  company's  agent  to  sign  the  memo- 
randum should  be  authorised  under  that  seal  {/). 


Contracts  not 
binding 
corporations 
at  law  are 
not  enforce- 
able in  equity. 

Doctrine  of 
part  perform- 
ance as  affect- 
ing a  corpora- 
tion. 


Where  a  contract  purporting  to  have  been  made  on 
behalf  of  a  corporation  is  void  at  law  for  want  of  a 
deed,  the  agreement  is  not  enforceable  in  equity  on  the 
ground  that  the  corporation  has  had  the  benefit  of  it  {g) . 
But  a  corporation  may  be  affected  by  the  equities 
arising  from  the  part  performance  of  a  parol  agreement 
for  the  sale  or  letting  of  land  {h) .  And  this  doctrine  is 
applicable,  not  only  in  all  cases  where  the  corporation 


(c)  Sec  above,  pp.  408—470. 

(d)  Soc  above,  p.  952. 

{e)  Above,  pp.  952,  n.  {(),  9o3, 
u.  (.;). 

(/)  Jlcer  V.  London  and  Pans 
Hold  Co.,  L.  R.  20  Eq.  412  ; 
Jones  v.  Vicloria  Graving  Dock 
Co.,  2  Q.  U.  D.  314. 

(g)  Kirk  v.  Bromley  Union,  2 
Ph.  G40  ;  CruMjplon  v.  Varna  My. 


Co.,  L.  R.  7  Ch.  562,  568  ;  Hunt  v. 
Wimbledon  Local  Board,  3  C.  P.  D. 
208,  214,  4  0.  P.  D.  48. 

(/()  Above,  p.  13  ;  TFilson  v. 
Wr.tf.  Ilnrtlrpool  Ri/.  Co.,  34  Beav. 
187,  2  Do  C.  J.  &  S.  475,  492, 
403,  as  to  which  see  Hunt  v. 
Wimbledon  Local  Board,  4  C.  P.  D. 
48,  01,  02. 
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would  have  been  bound  by  the  alleged  contract,  if 
put  into  writing  and  signed  by  its  agent  (/),  but  also 
as  against  a  corporation  having  the  full  powers  of  a 
corporation  at  common  law  (/.•)  but  being  subject  to  the 
common  law  rule  (/)  requiring  its  contracts  to  be 
evidenced  by  deed  (ui).  It  is  thought,  however,  that  the 
doctrine  of  part  performance  cannot  be  invoked  so  as  to 
bind  a  corporation  to  the  specific  performance  of  any 
agreement  which  is  outside  its  powers  {>/),  or  which  it  is 
by  statute  prohibited  from  making  otherwise  than  by 
deed  (o).  A  corporation,  as  well  as  a  natural  person,  is  Estoppel  as 
subject  to  the  rule  of    estoppel,  both    at  law  and  in  ^g^^nsta 

*!  X -1-      '  ^  coriioration. 

equity,  and  may  be  so  precluded  from  asserting  the 
untruth  of  a  statement  made  under  its  corporate  seal, 
or  of  a  representation  made  within  the  general  scope 
of  their  authority  by  the  words  or  conduct  of  those 
who  are  the  proper  persons  to  manage  its  affairs  (7;). 
A  corporation  may  also  be  affected,  owing  to  the  con- 
duct of  such  persons,  by  the  like  equity  as  arises  against 
a  natm'al  person,  who  having  good  right  to  eject 
another  from  his  land,  lies  by  without  asserting  his 
title  and  knowingly  suffers  the  other  to  remain  in 
possession  and  lay  out  money  on  buildings  or  improve- 
ments (5-).     It  is  thought  that,  as  in  the  case  of  the 

(i)  Above,  pp.  951,  952.  Rij.    Co.,   L.    R.    3    Q.    B.    584  ; 

[k)  Above,  pp.  943,  950.  Webhv.  Htnne  Bay  Cominrs.,'L.'R. 

{1}  Above,  p.  950.  5  Q.  13. 642 ;  Burkinshaiv  v.  Nicolls, 

[m)  C'rookv.'SeafordC'o)-pn.,L.R.  3  App.   Cas.    1004;   Shaw  v.  Fort 

10  Eq.  678,  6  Ch.  551  ;    Kelly,  Fhillp,  ^-c.  Co.,  13  Q.  B.  D.  103  ; 

C.    B.,    Kidder  minster    Corpn.    v.  Balkis    Co.    \.    Tomkinson,    1893, 

Hardwick,  L.   K.   9  Ex.  13,  18;  A.  C.  396  ;  und  see  Gcorr/e  JF/iitc- 

Melbourno     Bankiiuj      Corpn.     v.  church,    Ld.    v.    Caiuotaijh,    1902, 

Brougham,  4  App.  Cas.  156,  169;  A.     C.      117  ;     Ruhcn    v.    Circat 

Fry,  Sp.  Perf.  §§  491,   648,    3r(i  Finqall  Consolidated,  Ld.,  1904,  2 

cd.  ;    Dart,  V.   &  P.  236,    1030,  K.  B.  712,  190G,  A.  C.  439. 

5th  ed.  ;    see  also  Boc  v.  Taniere,  (q)   Crford's  case,  1  Ch.  Rep.  1  ; 

12  Q.  B.  998,  1013.  Crook  v.  Seaford  Corpn.,  L.  R.  0 

(«)  Above,  p.  950.  Ch.  551,  554  ;   Crampton  v.   Varna 

(0)    See     cases     cited     above,  By.   Co.,  L.   R.   7  Ch.  562,  568 ; 

p.   952,   n.   («)  ;    Fry,    Sp.    Perf.  Hunt  v.    JFimbledon  Local  Board, 

§  491,  3rd  ed.  ;  Pollock  on  Con-  4  C.   P.    D.   48,   62  ;    and  see  2 

tract,  133,  7th  ed.  White  &  Tudor,  L.  C.  Eq.  625, 

{p]  He  Bahia  and  San  Francisco  6th  ed. 
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Misrepresen- 
tation by  the 
a^ent  of  a 
corporation. 


Liability  of  a 
corporation  in 
an  action  of 
deceit  for  its 
aprent's  frau- 
dulent misre- 
presentation . 


equities  arising  from  part  performance,  this  equity  can- 
not be  asserted  against  a  corporation  so  as  to  compel  it 
to  perform  f^jjccificalh/  any  act  in  excess  of  its  powers  (>•). 
But  under  this  head  of  ecj[uity  a  corporation  may  be 
ordered  to  pay  compensation  to  the  aggrieved  person, 
notwithstanding  that  it  be  disabled  from  fulfilling  his 
expectations  by  confii'ming  him  in  his  possession  (-s'). 

Where  a  contract  made  with  a  corporation  for  the 
sale  or  purchase  of  land  is  induced  by  the  misrepresen- 
tation of  the  corporation's  agent,  the  rights  of  the  party 
misled  to  rescind  the  contract  or  to  affirm  it  and  claim 
compensation  for  his  loss  are  the  same  as  if  the  agent's 
principal  had  been  a  natural  person,  who  w^as  himself 
innocent  of  fraud  (;^).  A  corporation,  as  well  as  a 
natural  person  innocent  of  fraudulent  intent  (?^),  may 
be  made  liable  in  an  action  of  deceit  for  a  false  repre- 
sentation knowingly  or  recklessly  made  by  its  agent 
within  the  general  scope  of  his  authority  (.r),  but  not  for 
a  false  representation  fraudulently  made  by  the  agent 
outside  the  scope  of  his  authority  (//)  or  for  his  own 
private  purposes  (s) .     If  on  a  sale  or  pm'chase  of  land 


(r)  See  note  (o)  above,  p.  955. 

{s)  Macidahn  CoUefin  casr,  11 
Rep.  6Gb ;  O.rforcrs  c.^r,  1  Oh 
Rep.  1,  6  ;  and  ."^ee  Jialkla  Co.  v, 
Towkbmn,  1893,  A.  0.  396,  407 
Riihen  V.  6-'-  cat  Finrinll  Consoli- 
dated, Ld.,   1904,  2  K.  B.  712 

lyne,  a.  c.  439. 

(/)  Above,    p,  820  and  n.  (/) 
aud  cases  ritcd  in  note  (.r),  below. 

(u)  Above,  pp.  823— S25. 

[x)  llnrifick  v.  F-rfjhah  Joint 
Sinck  Bnnk,  L.  R.  2  Ex.  259  ; 
Mackny  v.  CoDimnrcinl  Jianh  of 
New  JDrirnnicick,  L.  R.  5  P.  d. 
39i ;  Sroire  v.  Francis,  3  App. 
CaH.  100;  Hoiifdnunrih  v.  Citi/ of 
Gliiif/ow  Jlnnk,  5  App.  Cas.  317  ; 
CitizmK^  Life  /issiirnncp  Co.  v. 
Jhoun,  lOOi,  A.  0.  423,  420,  428  ; 
jS'.  Fe'iyon  ^-  Son,  Ztd.  v.  Dicldin 
Corpn.,  1907,  A.  C.  351  ;  Kef.lk- 
ucllv.  Itefuffc  Asmrancc  Co.,  1908, 


1  K.  B.  545  ;  1909,  A.  C.  243. 
See  Western  Bank  of  Scothmd  v. 
Addie.  L.  R.  1  So.  .\pp.  145,  106. 
167  ;  Pollock  on  Torts,  293,  5th 
ed. 

i'l)  Sec  Barnctt  v.  SoutJi  Loudon 
TmnnciniH  Co.,  IS  Q.  B.  D.  815; 
George  Whitcchnrch,  Ld.  v.  Cava- 
nofih.  1002,  A.  C.  117.  where  the 
decision  wris  tlint  a  limited  com- 
pany is  not  estopped  from  donyinp 
tho  trnMi  of  a  false  Bfatemcnt 
fraudulently  made  by  its  agent 
outside  the  scope  of  his  authofitv ; 
linhcn  V.  Great  FinaaU  Con.toH- 
dirfed  Ld.,  1904,  2  K.  B.  712; 
1900,  A.  C    43^).  above,  p.  955. 

{:)  British  M'lfnal  Banking  Co. 
V.  Cliarnirood  Forest  Ry.  Co.,  18 
Q.  B.  D.  714  ;  and  see  Raben  v. 
Great  Finqall  ConsoUdatid,  Ijd.. 
1904,  2  K.  B.  712  ;  1906,  A.  0. 
439. 
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by  a  corporation,  any  misrepresentation,  whether  inno-  ilisrepresen- 
cent  or  fraudulent,  be  made  by  the  other  party  to  the  a  corporatiou. 
contract  or  his  agent,  the  corporation  has  exactly  the 
same  rights  as  a  natm*al  person  would  have  in  similar 
circumstances  (a). 

It  will  be  seen  from  the  above  (/;)  statement  of  the  Joints  to  be 

noted  wherp 

law  relating  to  corporations  that,  whenever  a  sale,  mort-  an  assurance 
gage  or  other  assurance  of  land  to,  in  trust  for  or  by  a  p^rpoStion 
corporation  forms  any  part  of  the  title,  which  a  convey-  forms  part  of 
ancer  is  investigating  on  behalf  of  an  intending  pur- 
chaser or  mortgagee,  he  must  direct  his  attention  to  the 
following  points:— In  the  first  place,  he  must  satisfy 
himself  that  there  is,  or  was  at  the  date  of  the  assurance, 
such  a  corporation  as  stated  in  the  abstract ;  and  for 
this  purpose  he  should  require  evidence  of  the  incor- 
poration, unless   the  existence   of   the   corporation   be 
sufficiently  notorious  to  enable  him  to  dispense  with 
proof  (c) .  Then  he  must  ascertain  whether  the  corporation 
were  empowered  by  license  in  mortmain  or  otherwise  to 
hold  land  (d)  ;  and  if  the  corporation  were  only  invested 
with  a  limited  power  of   holding    lands  (e),  he  must 
require  evidence  that  in  holding  the  land,  in  question  it 
did  not  exceed  its  powers.    "With  regard  to  the  assurance 
of  land  by  a  corporation,  it  must  be  considered,  whether 
the  assuror  were  a  corporation  at  common  law  and  un- 
restricted by  statute,  a  corporation  at  common  law  but 
controlled,   by  statute,  or  a  corporation  created  by  or 
under  some  Act  of  Parliament  for  particular  purposes  (./). 
In  the  case  of  a  lay  corporation  at  common  law  (^),  it  Restriction  on 
appears  that,  if  it  were  created  by  royal  charter  with  a^co°rpomtion 
power  to  hold  lands,  the  power  of  alienation  is  incident  expressed  iu 

■*■  a  royal 

(a)  Pollock    on  Contract,  120,  (d)  Above,  p.  9-14. 

7tli  ed.  (e)  Above,  pp.  914,  915. 

S  lee  '112' Institute,    ^-c.  v.  (/)  ^^°-'  PP'  '''-'''• 

ZecOs  City  Counvil,    1909,   1  Ch.  '^)  Abow,  pp.  913,  946. 

500. 


chaxtx^r— 


of  Parliament. 
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to  its  ownership,  and  any  clause  in  the  charter  purporting 
to  restrict  this  power  is  merely  declaratory  of  the  King's 
or  iu  an  Act  desire,  and  of  no  effect  in  law  (Ji) .  But  where  a  cor- 
poration is  created  by  Act  of  Parliament,  any  restriction 
thereby  placed  upon  its  powers  of  alienation  is  perfectly 
valid,  notwithstanding  that  the  restriction  would  be  void 
as  repugnant  to  ownership  or  as  contravening  the  rule 
against  perpetuities  if  annexed  to  a  conveyance  of  land 
made  between  natural  persons  (/j,  and  although  the 
corporation  be  in  other  respects  a  corporation  at  common 
law  (/,).  If  the  corporation  in  question  be  a  common 
law  corporation  controlled  by  statute,  as  ecclesiastical 
and  municipal  corporations  are,  or  be  a  corporation  created 
by  or  under  the  autliority  of  an  Act  of  Parliament  for 
particular  purposes,  such  as  a  railway  company  incor- 
porated by  special  Act  of  Parliament  or  a  company  in- 
corporated under  the  Companies  Act,  1862,  or  the  Com- 
panies (Consolidation)  Act,  1908,  then  the  conveyancer 
must  satisfy  himself  that  the  assurance  was  not  outside 
the  corporation's  powers  (0-  If  this  point  is  to  be 
determined  by  the  construction  of  some  public  statute, 
he  must  of  course  obtain  a  copy  of  it  for  himself  {m)  : 
but  if  the  corporation  were  created  by  private  Act  of 
Parliament  or  under  the  Companies  Acts,  he  should 
require  the  opposite  party  to  furnish  him  with  a  copy 
of  the  Act  or  of  the  memorandum  and  articles  of 
association  of  the  company,  as  the  case  may  be,  iu 
evidence  of  the  powers  which  the  corporation  may  law- 
fully exercise  (n) .     If  the  abstracted  assurance  were  not 

(//)    Snllott's    Tlo^pilal  case,    10  clonuinrnts  would  bo  evidence  in 

Hep.   1,  11,  30b;  above,  j).  950,  proof   of   tlie   abstract,   and  not 

u.  (d).  ])art  of  ilio   tibstract   itself  ;    so, 

(i)  See  Mrr)!cJir.fter  Ship    Cnnal  tbat  tin;  purcliascr  Avould  have  to 

(y'o.    V.  jriairhr.ifcr  L'licrcourxe  Co.,  ])ay    tliu   expense    of    producing 

lyOO,  2  Ch.  .352,  11)01,  2  Ch.  ."57.  them,  if  not  in  the  vendor's  pos- 

{k)  Above,  p.  1)16  and  u.  [h).  setsiou  ;    see  above,  pp.    33,  45, 

(0  Above,  pp.  94G—94y.  105,    lOG,  and  u.   (y),    116,    121, 

(m)  See  above,  p.  146.  136.; 

(«)  It   is    thought  that   these 
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beyond  the  corporation's  powers,  the  conveyancer  must  Execution  by 

,1  .  T  1     . 1  ,1  L     i.      1-  1-  a  corporation 

then  consider  whether  the  same  purports  to  have  been  of  an  assu- 
executed  in  such  manner  as  would  bind  the  corporation,  ranee  aliena- 

t-i  1  •  1  i  y    •  1     ji  1        ii       ting  corporate 

r'or  this  purpose  he  must  ascertain  whether  by  the  property, 
constitution  of  the  corporation,  as  contained  in  the 
charter  or  statute  of  incorporation,  or  in  the  case  of  a 
company,  in  the  deed  of  settlement  (o)  or  the  memo- 
randum and  articles  of  association  (p),  any  particular 
formalities  are  necessary  to  the  validity  of  a  corporate 
act  or  are  required  to  be  observed  in  affixing  the 
corporate  seal ;  and  if  they  be,  he  must  see  that  the 
assurance  purports  to  have  been  executed  in  compliance 
therewith  (q). 

According   to  the   general  law,  the  resolution  of  a  What  is 
majority  of  the  corporators  present  at  a  duly  convened  effect^a'"^ 
meeting  of  the  corporation  is  necessary  to  enable  the  corporate  act 

.  p  by  a  common 

corporation  to  perform  a  corporate  act :  and  it  appears  law  corpora - 
that  the  corporate  seal  ought  to  be  affixed  at  a  corporate  *^^°' 
meeting  to  any  deed  so  resolved  to  be  executed  (r)  ;  but 
no  other  formalities  are  prescribed  for  the  sealing  of  a 
corporate  deed  (s).  Where  a  corporation  is  governed 
by  the  general  law  alone,  and  an  assurance  by  it  has 
the  corporate  seal  affixed  thereto,  and  there  is  an  attes- 
tation clause  in  a  general  form  (/)  to  the  effect  that 
the  corporation  has  affixed  its  common  seal  thereto,  then 
it  appears  that,  according  to  the  regular  practice  of 
conveyancers  on  a  sale  (u),  it  will  be  presumed  that  the 
corporate  seal  was  duly  and  properly  affixed  thereto, 

(o)    This   refers  to   companies  cases  cited  below,  p.  9G0,  n.  (a-), 
incorporated    under    the    Joint  {r)     Bac.     Abr.     Corporations 

Stock  Companies  Acts  of    1844,  (E,  7)  ;  Mayor,  i$-c.  of  the  Staple 

Stat.   7   &  8   Vict.  cc.    110,    ll-'J,  v.  Bank  of  England,  21  Q,  B.  D. 

repealed  by  the  Companies  Act,  160,  165,  166. 
1862  ;  see  Wms.  Pers.  Prop.  298,  (s)    Ee  Barncd's  Banking   Co., 

301,  302,  16th  ed,  L.  R.  3  Ch.  105,  116. 

{p)  Above,  p.  948.  [t)  Cf.  above,  pp.  298,  299,  and 

Iq)  See  J)'' Arcu  v.   Tamar^  S;c.  n.  (c). 
By:  Cc,  L.  R.  2  Ex.   loS  ;  and  (n)  Above,  p.  117. 
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and  evidence  'will  not  be  required  that  the  seal  was 
affixed  at  a  duly  constituted  meeting  of  the  corporators 
or  in  pursuance  of  a  resolution  passed  by  a  majority  of 
those  assembled  at  such  a  meeting.  For  where  one 
claims  as  a  purchaser  for  value  and  in  good  faith,  with- 
out notice  of  any  irregularity,  under  a  deed  of  convey- 
ance or  contract  executed  under  the  common  seal  of  a 
corporation,  and  the  transaction  effected  by  the  deed  is 
within  the  powers  of  the  corporation,  and  it  appears 
upon  the  face  of  the  deed  that  the  particular  formali- 
ties (if  any)  prescribed  by  the  constitution  of  the  cor- 
poration for  affixing  the  corporate  seal  have  been  duly 
observed,  he  may  infer  and  need  not  ask  for  proof  that 
all  acts  of  internal  management  necessary  to  bind  the 
corporation  to  the  transaction  in  question  (such  as  the 
proper  convening  of  a  meeting  or  the  passing  of  a 
resolution  by  the  requisite  majority)  have  been  duly 
performed;  and  the  corporation  will  be  estopped  from 
alleging,  as  against  him,  that  in  consequence  of  some 
such  irregularity  of  internal  management  it  is  not 
bound  by  the  deed  (,r).  If,  however,  anything  should 
appear  in  the  body  or  the  attestation  clause  of  the 
deed,  which  is  inconsistent  witli  or  raises  a  doubt 
concerning  the  rightful  execution  thereof  as  a  corporate 
act  (//),  an  explanation  should  be  asked  for,  and  if 
necessary,  strict  proof  that  the  deed  was  duly  executed 
should  be  required  (z).  Thus  it  is  thought  that,  where 
the  deed  of  a  corporation  is  executed  with  a  general 
attest.q,tion  clause  (a)  but  under  a  plain  seal  and  not  the 

(r)   Clnrlc  v.  Imperial  Gas,  i^c.  Glotircatrr  Bank  v.  Rudri/,  ffC.  Co., 

Co.,  4  B.   &   Ad.  31'),  325,  326  ;  1895.  1  Ch.  C29  :  London  Freehold, 

Rni,al  Jirithh  Bank  v.  Turquand,  i?c.    Co.    v.    S'l/Jicld,    1807,    2   Ch. 

fi   E.   &   B.   327,   332  ;    Jffar  v.  008  ;  It'-.  Bank  of  Syria,  1900,  '2 

yf/'/w?<r«;;j,  c^c  .S'oe//.,3C.  B.N.  S.  Ch.   272,  278,    1901,   1  Ch.    115, 

72.')  ;    Jtf.   ylthcnrrum,    /^r.    8ocii.,  121  ;  I)i(ck  v.  Toarr  Galvanizing 

Drplc.   Englr,  S;c.  Co.,  4  K.  &  J.  Co.,  1901,  2  K.  B.  314. 
640,  SOI  ;  Jlr.  Couiitij  Life  Ansur-  (//)  Above,  p.  959. 

annr  Co..  T>.  E.  5  Ch.  288  ;  Makovif  [z]  Soo  above,  pp.  11/ — 119. 

V.  Last  Uolyford  Mi»in(/  Co.,  L.  B.  («)  Above,  p.  959. 

7  H.  L.  860,  893,  894  ;   Oounty  of 
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corporate  seal  {b),  that  circumstance  would  justify  the 
conveyancer  in  dcmandiug  proof  of  its  execution. 

Where  the  constitution  (c)  of  a  corporation  requires  Where  some 
that  some  special  formality  shall  be  observed  in  affixing  requTredVy 
the  corpjorate  seal  to  any  instrument,  then  no  instru-  ^^g  constitu- 
mcnt  sealed  with  the  corporate  seal  can  be  accepted  corporation. 
by  the  conveyancer  advising  on  title  as  a  proper 
corporate  act,  unless  it  appear  on  the  face  of  the  deed 
that  every  such  formality  has  been  complied  with. 
Thus  if  the  deed  of  settlement  or  articles  of  association 
of  a  company  provide  that  the  corporate  seal  must  be 
affixed  to  any  instrument  intended  to  bind  the  com- 
pany in  the  presence  of  two  directors  at  least,  who  shall 
sign  the  instrument,  and  that  the  secretary  shall 
countersign  the  same  (d),  a  deed  not  executed  in  con- 
formity with  these  requirements  is  of  no  effect  in  law 
to  bind  tlie  company  ;  and  objection  must  be  taken  to 
it  accordingly.  If,  however,  it  appear  from  the  attes- 
tation clause  and  otherwise  on  the  face  of  the  instru- 
ment that  it  has  been  sealed  and  signed  in  accordance 
with  these  conditions,  it  may  be  accepted  as  regularly 
executed,  and  inquiry  need  not  be  made  nor  proof 
required  whether  the  persons  who  have  signed  the  deed 
as  directors  and  secretary  were  duly  appointed  to  their 
offices  (e). 


In  the  case  of  building  societies  incorporated  under  Incorporated 

buildin<j 
societies. 


the  Building  Societies  Act,  187-1  (/),  the  constitution  of  ^'''''^'" 


the  corporation  is  contained  partly  in  the  Building 
Societies  Acts  {/)  and  partly  in  the  registered  rules, 
which  must  contain  provision  for  the  device,  custody 

(i)  Above,  p.  950,  n.  'J\  p.  9G0,  n.  {x). 

(c)  See  above,  p.  958.  "  '  (/)  Stat.  37  &  38  Vict.  c.  42, 

(d)  See  Palmer,  Company  Pre-       amended  by  38  &  39  Vict.  c.  9  ; 
cedents,  i.  689,  782,  10th  ed.  40  &  41  Vict,  c  03  ;  47  &  48  Vict. 

((?)    See     cases     cited     above,       c.  41  ;  and  57  &  58  Vict.  c.  47. 
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and  use  of  the  seal  of  the  society  [g) .  And  the  seal 
must  in  all  cases  bear  the  registered  name  of  the 
society  {g) .  Conveyancers  advising  on  title  must  there- 
fore see  that  any  assurance  by  such  a  society  purports 
Industrial  to  have  been  executed  as  required  by  the  rules.  Societies 
soctetS!'*^^''*  incorporated  under  the  Industrial  and  Provident  Socie- 
ties Acts  are  regulated  by  similar  provisions  {h). 

Forgery  of  It  must  not  be  forgotten  that  the  deed  of  a  corpora- 

corporation  ^  ^^°^  ™^y  ^®  forged,  even  though  it  bear  the  impression 
of  the  real  corporate  seal,  and  notwithstanding  that 
such  seal  were  affixed  thereto  (but  without  authority) 
by  the  person  entrusted  with  its  custody  {i) .  An  in- 
strument so  forged  has  no  more  effect  than  a  deed 
forged  in  the  name  of  a  natural  person  {k). 

Dissolution  of  It  is  asserted  in  Coke  upon  Littleton  [l)  that,  upon 
a  corpora  ion,  ^^^  dissolution  of  a  corporation,  any  lands,  of  which  it 
was  seised  in  fee  simple,  do  not  escheat  to  the  lord  of 
the  fee,  but  revert  to  the  grantor  or  his  representatives  ; 
for  that  on  the  grant  of  lands  to  a  corporation  {m)  there 
is  a  condition  implied  in  law  that,  if  the  corporation 
cease  to  exist,  the  grantor  or  his  heirs  may  re-enter. 
And  this  proposition  has  been  accepted  without  question 
by  many  eminent  judges,  text- writers  and  convey- 
ancers (?<).     Mr.   Hargrave,  however,  in  a  note  to  his 


[g)  Stat.   37  &  38  Vict.  c.  42,  {k)  Above,  p.  838. 

H.  16  (10).     Sei-  Encyclopsedia  of  {/)  Co.  Litt.  13b. 

Forms,  iii.  4,  9,  10,  19.  {m)  It  may  be  noted  that  on  the 

{h)  Seestat.  .56  &  57  Vict.c.  39,  grant  of  land   to   a   corporation 

s9.  10,  21,  36,  37,  and  Sched.  II.  iujgrcynte,  they  take  an  estate  in 

No.  11,  consolidating  the  provi-  fee  simple  although  the  land  be 

sions   of   repealed  Acts  of  1862,  not  limited  to  them  anil  their  suc- 

1867,  1871,  and  1876.  cfssor.s,   or  since  the  end  of   the 

(i.)  Bank-  of  Jrelund  v.   Trustees  year  ISSl  to  them  in  fee  simple : 

t.f ' EvuHSi'   Cinritirs,   5  H.   L.    C.  Co.  Litt.  94b. 

.■i89  ;   Corpn.  of  tlie  Staple  \.  Hank  («)  Hardwicke,    C,   A.-G.    v. 

,f  Ent/lanil,   21   Q.    B.    D.    lOO  ;  (lower,  d  Mod.   224,226;  Mans- 

/'itben\.  GrialFingall Consolidated,  field,  C.  3.,  Jiurgcss  v.  Whcate,  1 

Ld.,   1901,  2  K.   B.   712;    1906,  W.  Bl.  123,  1C5  ;  Black.  Coram. 

A.  C.  439.  i.   484,   ii.   256  ;    1    Prest.   Abet. 
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edition  of  Coke  upon  Fiittleton  (o),  pointed  out  that 
there  are  important  authorities  {^j)  to  the  effect  that 
lands  held  in  fee  by  a  corporation  do  escheat,  upon  its 
dissolution,  in  the  same  manner  exactly  as  lands  hold 
by  a  natural  person  dying  intestate  and  without  heirs  ; 
and  he  himself  obviously  doubted  the  accuracy  of  Lord 
Coke's  statement.  And  Professor  Gray  of  Harvard,  in 
his  learned  and  original  treatise  upon  the  Rule  against 
Perpetuities  {q),  has  entered  into  a  critical  examination 
of  the  point  in  dispute,  and  has  shown  that  the  rule 
alleged  by  Lord  Coke  rests  on  no  certain  warrant  of 
judicial  decision,  but  the  weight  of  authority  is  in 
favour  of  the  conclusion  that  in  the  event  above  men- 
tioned the  land  .-^/zal/  escheat.  The  writer  submits  that  JV«.  ^eu^*^  m^  it^ 
this  is  the  better  opinion  (/•).     In  a  recent  ease,  however,   f^i^,riM^  '^P^Ls  cn^ 

272,    2Dd    ed.  ;    Lewis   ou   Per-  (o)  Co.  Litt.  13a,  n.  (2).                               I         / 

petuities,  G21 ;  Colchester  Corpn.x.  {p)  Johnson  x.  Norway, '^inch, 

Broolce,  7  Q.  B.   339,  384  ;  Grant  37  :  Southwell  x.   Wade,  1  Eolle, 

on   Corporations,    303  ;    Challis,  Abr.  810  (Escheat,  A,  3)  ;  ,S'.  C, 

R.  P.  199,  2nd  ed.  ;  Darling-,  J.,  Poph.  91.  ' 

Hastings  Corpn.x.    Letton,  1908,  [q)  (Boston,  1886),  §§   44—51; 

1  K.  B.  378,  384.  pp.  32—37  ;  42—48,  2nd  ed. 

(r)  Lord  Coke's  ductriue  involves  the  acceptance  of  more  than 
one  anomaly,  which  would  disappear  if  it  were  established  that  the 
devolution  of  land  vested  in  a  corporation  liecoming  extinct  by 
dissolution  is  u-overned  by  the  law  of  esclieat.  Thus,  to  maintain 
this  doctrine,  it  has  to  be  admitted,  in  the  case  of  freeholds,  that 
a  corporation  does  not  acquire  a  fee  simple  absolute,  but  takes  a 
determinable  fee  subject  to  a  possibility  of  reverter  to  the  grantor  or 
his  heirs;  see  Mansiicld,  C.  J.,  1  W.  Black.  IG.j  ;  2  Black  Comm. 
2G5  ;  and  it  seems  to  be  the  better  opinion  that  since  the  statute  of 
Quia  Emptores,  18  Edw.  I.  c.  1,  such  an  estate  can  no  long-er  exist  in 
the  case  of  a  natural  person ;  see  Third  Report  of  Real  Property 
Commrs.,  p.  3G  ;  Gray  on  Perpetuities,  §§  13,  31—37;  Challis 
on  Real  Property,  Chap.  XVII.  and  Appx.  iv.,  2nd  ed.  But  as  it 
has  never  been  doubted  that  a  corporation  may  alien  its  land 
for  an  absolute  estate  in  fee  simple,  or  such  lesser  estate  as  was 
granted  to  it,  free  from  all  possibility  of  reverter  to  the  grantor 
or  his  heirs,  this  fact  has  to  be  reconciled  with  Lord  Coke's  doctrine 
by  asserting  that  a  corporation  has  an  absolute  fee  simple  for  the  pur- 
poses of  alienation,  though  it  takes  only  a  determinable  fee  for  the 
purposes  of  enjoyment;  1  Prest.  Abst.  272,  2nd  ed.  Such  a  theory 
is  entirely  at  variance  with  the  general  principle  of  English  law  that 
a  man  can  give  no  better  title  than  ho  lias.  The  matter  is,  however, 
explicable  if  it  bo  remembered  that  the  doctrine,  that  a  gift  of  land  to 
a  corporation  is  subject  to  a  condition  that  the  land  shall  revert  to  the 
grantor  or  his  heirs  if  the  corporation  cease  to  exist,  is  properly  refer- 
able only  to  the  time  before  the  statute  of  Quia  Emptores  when  such  a 
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Sastingi 
Corpn.  V. 
Letton. 


Lord  Coke's  doctrine  was  again  asserted  ;  it  was  held 
that  a  lease  for  a  term  of  years  granted  to  a  corpora- 
tion is  subject  to  the  implied  condition  that  the  land 
shall  revert  to  the  grantor,  if  the  corporation  shall  cease 
to  exist ;  and  the  Court  decided  that  upon  the  dissolu- 
tion of  the  corporation  the  term  did  not  vest  in  the 
Crown  as  bona  racanfia,  but  the  reversion  was  accelerated 
and  the  tt-rm  became  extinct  (s).  But  it  is  respect- 
fully submitted  that  this  decision  is  incorrect  {t).     It 


gift  Tniofht  be  made  by  'way  of  subinfeudation ;  see  2  Black.  Comm. 
256,  'i'oT.  In  those  eai-ly  tirnes  sU''.h  a  gitt  was  strit.tiy  aualotrous  to 
a  tiift  of  land  to  a  nat  irul  pers')n  and  his  heirs,  winch  would  escheat 
to  the  donor  or  his  heirs  on  failure  of  the  heir.s  of  the  donee.  But  the 
effect  of  the  changes  in  the  Liw,  which  culminated  in  the  statute  of 
Quia  Einptores,  whs  that  the  donee  of  land  to  him  and  his  heirs  acquired 
a  fee,  which  would  determine  or  escheat  on  failure  of  his  heirs,  pro- 
vided it  were  not  assigned,  but  would,  if  assigned,  endure  as  long  as 
there  were  heirs  of  the  assignee  ;  see  Wms.  Real  Prop.,  38,  39,  56,  70- 
74,  21st  ed.  It  is  submitted  that  an  estate  in  fee  simple  granted  to 
a  corporation  should,  since  the  statute  of  Qvia  Enijitoies,  be  treated  as 
being  subject  to  the  same  law  ;  'see  Gray,  Rule  against  Perpetuities, 
§§  4t — 51.  And  if  the  statute  of  Quia  Emptores  now  prevents  the 
existence  of  a  possibility  of  reverter  on  the  cesser  of  a  determinable  fee 
granted  to,  a  natural  per.sou,  there  seems  to  be  no  good  reason  why  it 
should  not  have  the  same  effect  in  the  case  of  an  estate  in  fee  simple 
granted  to  a  corporation.  It  may  also  be  noted  that,  if  on  a  grant  of 
land  to  a  corporation  in  fee  it  were  attempted  to  provide  by  way  of 
shifting  u.sethatif  the  corporation  should  be  dis.solved,  the  land  should 
revert  to  the  grantor,  his  heirs  or  assifjns.  the  proviso  would  apparemly 
be  void  tor  remoteness  ;  see  above,  pp.  677 — 679. 

(v)  Hastings  Corpn.  v.  Letton,  DarUng  and  Phillimore,  JJ.,  1908, 
1  K.  B.  378. 

{t)  Darling,  J.,  simply  rested  his  judgment  on  Lord  Coke's  doctrine 
as  stated  iu  1  Black.  Coium.  484.  Phillimore,  J.,  expressed  the 
opinion  that  a  term  of  year.s  granted  to  a  corporation  must  cease  to 
exist  when  the  corporate  pcr.soua  is  extinct,  be(-HUse  thtre  is  then  no 
tenant  in  being  to  continue  to  hold  tlie  land  and  (as  the  Court  held) 
the  term  dues  not  vest  in  the  Crown  :  but  ho  attributed  this  result  to 
Lord  Coke's  doctrine.  Appurently  it  did  not  occur  to  the  learned 
judges  to  consider  that  a  c  rporation  may  t  ike  a  term  by  assignment 
from  the  leasee;  in  wliich  ease  Lord  Coke's  doctrine  would  require 
that,  upon  the  dis-iolution  of  the  corporation,  the  tenn  should  not  be 
e.xtinguisiiid,  but  should  revert  to  the  assignor.  It  is  respectfully 
Hubiiiitted  however  that,  if  (as  the  writer  contends)  Lord  Coke's 
doctrine  is  unsound  iu  principle  and  really  opposed  to  the  gieatcr 
weigiit  of  authority  (see  above,  ]).  903,  and  notes  (/;),  (7),  (/•),  theu 
the  fact,  that  on  the  dissolution  of  a  corporation  tenant  for  years  there 
may  be  no  person  entitled  to  hcjld  the  land  in  rijrht  of  the  term,  is  no 
good  reason  why  the  roversi<jn  should  be  acrelerated  and  the  lessor 
entitled  to  re-enter.  The  lessor  has  parted  with  all  right  to  the 
possession  of  the  land  for  the  whole  term  granted,  save  so  far  as  he 
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lias  been  decided  that  contracts  made  by  or  with  a 

corporation  are  discharged  upon  its  dissohition  because 

there  is  no  longer  any  person  bound  by  or  capable  of 

enforcing  them  {u).     On  this  principle,  debts  due  from 

or  to  a  corporation  appear  to  be  discharged  when  the 

corporation   is   dissolved  (j:-)  .      But   the   Crown   has   a 

title  to  take  as  bona  vacantia  all  chattels  which  belonged 

to  a  dissolved  corporation  for  its  own  use  and  have  not 

become  extinct  by  the  fact  of  its  dissolution,  and  this 

title  extends  to  all  chattels,  whether  real  or  personal  and 

whether  in  possession  or  in  action,  which  were  vested 

in  some  other  person  in  trust  for  the  corporation's  own 

use  (//) .    Where,  however,  any  land  or  chose  in  action  is  Property 

vested  in  a  corporation  as  trustee  and  the  corporation  is  corporation 

dissolved,  it  has  been  considered  that  the  Court  has  juris-  ^^  trustee. 

diction  under  the  Trustee  Act,  1893(2),  to  appoint  a 

new  trustee  and  make  an  order  vesting  the  trust  property 

in  him  ;  and  such  an  order  has  been  made  with  respect 

may  by  express  proviso  be  entitled  to  re-enter  for  non-payment  of 
rent  or  breach  of  covenant  ;  and  it  is  opposed  to  the  principles  of 
Euq-lish  law  that  he  should  have  any  claim  (except  as  aforesaid)  to 
enter  on  the  land  during  the  term.  This  principle  is  exemplified  in 
the  old  law  allowing  the  general  occupant  to  take  possession  on  the 
death  of  the  grantee  of  an  estate  p/o-  autre  vir,  and  refusing  both  to 
the  grantor  and  to  the  person  entitled  on  the  death  of  the  cestui  que 
vie  any  right  of  entry  on  the  land ;  Co.  Litt.  41  b  ;  Wms.  Real  Prop. 
20,  13th  ed.  (132,  21st  ed.)  ;  also  in  the  case  of  a  tenant  for  years 
being  ousted,  when  the  les-or  has  no  right  to  re-enter  till  the  end  of 
the  term  ;  see  Walt-r  v.  Taldoi,  1902,  2  K  B.  30i.  For  these  reasons 
it  is  respectfully  submitted  that,  on  the  dissolution  of  a  corporation 
tenant  for  years,  the  lessor  c  iniiot  lawfully  re-enter,  but  the  pussessioa 
of  the  land  is  vacant  and  the  land  itself  without  an  owner  for  the  rest 
of  the  term.  If  so,  it  is  thought  that  the  Crown  has  the  right  (if  it 
choose)  to  seize  the  land  as  bona  vacan/ia  for  the  rest  of  the  term  :  see 
note  (y),  below. 

(u)  Popular  Life  Assurance  Co.,  below. 

Ltd.,  Warrington,  J.,  1909,  1  Ch.  (.r)  See  He  Jligr/inson  and  Bean, 

80,  84;    note,    however,  that   in  Wright  and  Darling,  JJ.,  1899, 

that   case    the    corporation    dis-  1  Q.  B.  825,  330 — 332  ;   Bigham, 

solved  was  a  trustee,  at  the  date  .7.,    Re  FitzGcorge,  1905,  I  K.  B. 

of  its  dissolution,  of  its  beneficial  4G2,  464. 

contracts   and    choses   in  action,  (y)    Re    Hie/qinson    and    Dean, 

having    sold    all    its    assets    to  1899,  1  Q.  B.  325,  329. 

another  company  ;    and   cf.    the  (:)  Stat.  56  &  57  Vict.   c.  53, 

ease   cited    in  note    {b),  p.    966,  ss.  25  (1),  26,  35  (1). 

w. — n.  7 
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to  a  term  of  years  vested  by  assignment  in  a  corporation 
afterwards  dissolved  (a)  and  as  to  freeholds  in  fee  and 
choses  in  action  which  belonged  to  such  a  corpora- 
tion (b) .  With  respect  to  the  choses  in  action,  this  last 
decision  seems  to  involve  the  conclusion  that  debts  due 
to  the  corporation,  as  a  trustee,  are  not  discharged  by 
its  dissolution,  but  remain  existent  and  capable  of  being 
vested  in  a  new  trustee  (c) ;  though  it  does  not  appear 
that  the  possibility  of  the  debts  having  been  dis- 
charged (d)  was  brought  to  the  notice  of  the  Court. 
The  whole  subject  is  full  of  doubt,  difficulty 
and  confusion  (c).  It  may  be  remarked  that  these 
points  of  law  are  far  from  academic ;  as  companies 
incorporated  under  the  Companies  Acts  are  constantly 
dissolved  after  being  wound  up  either  voluntarily  or  by 
the  Court  (./'). 


Assurance  of 
lands  belong- 
ing to  a 
company  in 
liquidation. 


The  reader  may  be  repainded  that,  when  a  company 
is  w^ound  up  under  the  Companies  (Consolidation)  Act, 


J.,  1909,  1  Ch.  701. 

(0  See  ibid.  pp.  "04,  707. 
{d)  See  above,  p.  965. 


(«)  lie  No.  9,  Bomorr  Road, 
Warrington,  J.,  1906,  1  Ch.  359; 
see  above,  p.  964,  n.  [t). 

{b)  Ue  Jiuddbiffto)!  Zand,  Parker, 

(e)  See  Fnjce  Jones  v.  Williams,  Joyce,  J.,  1902,  2  Ch.  517,  where 
it  was  considered  that  a  term  granted  to  a  corporation  afterwards  dis- 
solved, but  apparently  held  by  it  as  trustee  at  the  time  of  its  dissolu- 
tion, vested  in  the  Crown  as  bona  racanfia  (a  doctrine  repudiated  in 
Hastings  Corpn.  v.  Letton,  1908,  1  K.B.  ;57S,  386  ;  above,  p.  963) ;  Re 
General  Acciditii  Assce.  Corpn.,  Farwell,  J.,  1904,  1  Ch.  147,  where  an 
order  was  made  vesting  in  a  trustee  a  mortgage  term  granted  to  a 
coii)oration  afterwards  dissolved  and  also  the  right  to  sue  for  the 
mortgage  debt,  the  corporation  having  been  a  trustee  of  the  mortgage, 
on  the  gr(  und  that  it  was  a  case  where  tlie  trustee  could  not  bo  found 
within  sect.  26  of  the  Trustee  Act,  1893;  Re  Tay/or''s  Afireement 
Trusts,  Biukley,  .T.,  1904,  2  Ch.  737,  dissenting  from  the  decision 
last  mentioned  and  expressing  the  opinion  that  the  legal  interest  in  a 
patent  granted  to  a  corporation  and  held  by  it  as  trustee  vested,  on  its 
dis-olution  (if  anywhere),  in  the  Crown  ;  Re  Riehard  Jli/ls  i\'-  Co.,  Ltd., 
Farwell,  J.,  1905,  W.  N.  36,  following  his  own  decision  in  Re  General 
Aceident  Asurance  Corpn.,  ubi.  sup. 

(/)  See    Stat.    8    Edw.    VII.  63  &  64  Vict.  c.  48,  s.  26 ;   and 

c.   69,  S8.   172(1),    195  (4),   242,  cases  cited  in  notes  (m.  a-),  p.  965, 

replacing   25   &    26   Vict.  c.  89,  [a,  h,  e),  above. 
H8.  Ill,  143;  43  Vict.  c.  19,  8.  7; 
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1908  (replacing-  the  Companies  Acts,  1862  to  1890), 
either  voluntarily  or  by  the  Court,  the  legal  estate  in 
its  lands  remains  vested  in  the  company,  and  does  not 
devolve  upon  the  liquidator  {<)).  Tlie  liquidator  has 
power  to  sell  all  the  property  of  the  company, 
including  its  lands  (//),  and  he  can  so  transfer  the 
beneficial  interest  therein  to  any  purchaser  {g)  :  but  he 
is  not  authorised  to  convey  the  legal  estate  in  the 
company's  lands  (ly).  If,  therefore,  land  belonging  to  a 
company  in  liquidation  for  any  legal  estate  or  interest 
be  sold  by  the  liquidator,  the  company  must  duly 
assure  the  same  to  the  purchaser,  the  liquidator  affixing 
the  company's  seal  to  the  deed,  as  he  is  empowered  to 
do  (/).  A  conveyance  of  such  land  by  the  liquidator 
alone  would  only  pass  the  equitable  estate  therein  (/.■). 
But  if  the  company's  estate  or  interest  in  the  laud 
were  equitable  only,  the  liquidator  alone  could  effec- 
tually assure  the  same;  for  as  we  have  seen  (/),  it  is 
unnecessary  for  an  intermediate  trustee,  who  holds  no 
legal  estate  and  can  have  no  lien  for  his  expenses,  to 
concur  in  a  transfer  of  the  beneficial  interest. 


[g)  Re  Oriental,  -^c.  Co.,  L.  R.  9  9th  ed.      Where  several  liquida- 

Ch.    557,    560  ;    Re    Metropolitan  tors  are  appointed  iu  a  voluntary 

Ba)tk  and  Jonen,   2   Ch.  D.  366  ;  liquidation,  not  less  than  two  of 

Re  Ebuworth  and  Tidi/s  Contract,  them    can    act    in    this   respect, 

42  Ch.  D.  '!'?>,  49,  52 ;    and  cases  unless   otherwise    determined  at 

cited  in  notes  {n,  .>),   p.   965,  [a,  the   time  of    their  appointment; 

h,  e),  p.  966,  above.'  '  stat.  8   Edw.  VII.  c.    69,   s.   186 

(A)  Stat.    8  Edw.  VII.   c.   69,  (vii),    replacing    25    &    26    Vict. 

8S.   151   (2  a),   186  (iv),  replacing  c.  89,  s.  133  (6);  Re  Metropolitan 

25  &  26  Vict.   c.  89,  ss.  95,   133  Bank  and  Junes,   2   Ch.   D.    366. 

(7),  which  applied  only  to  volun-  If  more   than   one  liquidator  is 

tary    liquidation,    but    was    ex-  appointed  in  a  winding  up  by  the 

tended  by   53   &  54   Vict.   o.  63.  Court,    the    Court    is'to    declare 

s.  12  (2),  to  cases  where  the  com-  whether    any     act    I'equired    or 

pauy  was  being  wound  up  by  the  authorised    to    be   done    by    the 

Court.  liquidator  is  to  be  done  by  all  or 

(i)  Stat.   8    Edw.  VII.    c.    69,  any  one  or  more  of  the  liquidators 

ss.   151(2  4),    186   (iv),   replacing  appointed;     stat.    8    Edw.    VII. 

25&26Vict.  c.  89,  ss.  95,  133(7);  c.  69,  s.  149  (4). 
Davidson,    Prec.    Conv.   vol.    ii.  (/)  See  cases  cited  in  note  (y), 

pt.  i.  605,  n.  4th  ed. ;   1  Key  &  above. 
Elph.  Prec.   Conv.    667  and    n.,  (/)  Above,  p.  614. 

7(2) 
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Sale  by  com- 
piny  of  land 
subject  to 
floating 
security. 


U^oon  the  sale  by  a  company  of  land  subject  to  a 
floating  security,  of  which  the  terms  empower  the 
company  to  dispose  of  its  property  in  the  course  of  its 
business  until  default  shall  be  made  in  payment  of  the 
principal  or  interest  secured,  the  purchaser  is  entitled 
to  reasonable  evidence  that  no  such  default  has  been 
made  (;«)  ;  and  he  must  ascertain  that  no  steps  have 
been  taken  to  enforce  the  security  and  that  nothing  else 
has  occurred  to  make  it  attach  definitely  on  the  property 
charged  (»). 


Unincorpo- 
rated societies, 


Lands  belonging  to  unincorporated  societies,  as  are 
most  clubs,  and  as  were  many  companies  formed  before 
the  passing  of  the  Joint  Stock  Companies  Acts  of 
1844  (o),  must  of  course  be  vested  at  law  either  in  all 
the  members  jointly,  or  in  trustees  for  them  (/>) ;  and 
they  are  usually  vested  in  trustees.  Where  title  is 
made  by  or  through  any  assurance  of  such  lands,  the 
conveyancer  advising  thereon  must  ascertain,  first,  that 
the  legal  estate  has  passed  or  will  pass  as  required.  In 
this  respect,  if  the  land  has  been  vested  in  trustees,  his 
task  will  be  the  same  as  in  the  case  of  assiu-ances  by 
trustees  for  persons  not  professing  to  have  formed 
themselves  into  a  society  (q).  And  if  no  notice  of  the 
trust  should  appear  on  the  abstract,  he  will  only  have 
to  consider  the  matters  arising  on  the  assurance  of 
land  by  joint  tenants,  or  the  survivors  of  them,  appear- 
ing to  be  beneficially  entitled  (r).     If,  however,  notice 


(w)  Jie  Jlornc  and  Ildlard,  29 
Ch.  I).  78G  ;  see  Driver  v.  Broad, 
1895,  1  Q.  B.  744  ;  Governments 
Stock,  ^-c.  Co.,  Ltd.  V.  Manila  Ri/. 
Co.,  Ltd.,  189o,  2  Ch.  551,  563  ; 
1897,  A.  C.  81. 

(m)  See  IVlieiitleii  v.  Silhstnur 
and  Hnigh  Moor  Coal  Co.,  29  Ch. 
D.  7lo;  (hivrrnmvnt  Stock,  ifr. 
Co.,  Ltd.  V.  Manila,  llij.  Co.,  Ltd., 
ubi  8up.  ;  Cox  Moore  v.  Peruvicn 
Corpn.,  Ltd.,  1908,  1  Ch.  601; 
Evans  v.   Rival  Granite  Quarries, 


Ltd.,  1910,  2  Ch.  979.  As  to 
the  necessity  for  rej^istration  of 
floating  charges,  see  above, 
p.  599.  n.  (.r). 

(o)  Stats.  7  &  8  Vict.  cc.  110, 
113;  see  Wins.  Pers.  Prop.  298— 
301,  16th  ed. 

(;;)  Co.  Litt.  2a,  3a  ;  1  Dart, 
V.  &  P.  20,  21,  5th  ed.  ;  24,  25, 
Cth  ed.  ;  29,  30,  7th  ed. 

[q)  Above,  pp.  256  sq. 

(>•)  Above,  pp.  237  sq.,  241  — 
244. 
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of  tlie  trust  for  tlie  society  appear  in  the  title-deeds  or 
otherwise,  then  (unless  all  the  members,  being  suijarifi, 
be  parties  to  and  execute  the  assurance)  the  convey- 
ancer   must   consider  whether  the   regulations   of   the 
society  lawfully  enable    the   act    of    alienation    of   its 
property  to  be  jierformed  by  some  only  of  the  members 
on    behalf   of    all   of    them,   and  if  so,   whether  such 
regulations   have   been   duly   observed.     Thus   in   the  Club?, 
ease  of  a  members'  club,  of  which  the  property  is  vested 
in  trustees,  it  may  have  to  be  considered  (for  example) 
whether  the  committee  or  a  majority  of  the  members 
assembled  at  a  general  meeting  (as  the  case  may  be) 
are  authorised   by  the  constitution  of  the  club,  as  con- 
tained in  the  rules  legally  binding  on  the  members,  to 
dispose  of  the  club  property '(^.s') .     So  in  the  case  of  a  Unincorpo- 
company  of  the  older  kind,  not  being  incorporated,  it  companies, 
may  be   necessary  to    ascertain   that    any  regulations 
empowering   the    directors   to    alienate   the  company's 
property  have   been   strictly   complied  with  (f).      And  X'ninonrpo- 
in  the  case  of  the  alienation  of  land  belonging  to  an  societies.      " 
old  building  society  regulated  by  the  Building  Societies 
Act,  18;-i6  (?<),  or  a  registered  friendly  society  (.r),  the  Friendly 
conveyancer  must  satisfy  himself  that  the  rules  of  the  ^°*^^°  ^^''^ 
society    (as  well  as  the   general    requirements   of    the 
regulating  statutes)   have  been  observed,  or  that   the 
rules  contain  provisions  effectually  relieving  any  pur- 
chaser from  the  society's  trustees  from  the  obligation 
of  making  inquiry  on  this  point  (//) .     Unincorporated 

(k)  See  Clai/  v.  Riifford,  5  De  G.  {n)  Stat.  6  &  7  Will.  IV.  c.  32  ; 

&  S.  768,  780  ;  IIn ringi on  v.  Sen-  see  Encyclopaedia  of  Forms,  iii. 

dall,  1903,  1  Ch.  921  ;  and  see  an  3,  4.  21  'sq. 

article   by  the  writer,  criticising  (.r)  The  law  relating  to  friendly 

this  decision,  ia  the  National  lie-  societies   is  now  consolidated   in 

view    for   Oct.     1903  ;     and    see  the  Friendly  Societies  Act,  1896, 

further,  as  to  club  property,  an  and  the  Collecting  Societies  and 

article  by  the  writer  in  L.  Q.  R.  Industrial  Assurance    Companies 

xix.  386.  Act,  1896  ;   stats.   59    &  60  Vict. 

(0  See  Clnrj  v.  Rnffhrd,  o  De  G.  cc.  25,  26. 
k    S.    768.    780;     Re    Woods    and  ('?/)  See  Encycloppedia  of  Forms, 

Lewia'  Contract,  1898,   1   Ch.  133,  yi.'lrixq.,  38,  ol. 
•134,  2  Ch.  211,  214,  215. 
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Uniutorpo- 

rated  societies 

established 

under 

btatutory 

l^owers. 


societies  or  associations  oAving  their  existence  to  statute, 
such  as  unincorporated  building  societies  formed  under 
the  Act  of  1836  (z),  registered  friendly  societies  (a), 
literary  and  scientific  institutions  established  under  the 
Literary  and  Scientific  Institutions  Act,  1854  (b),  or 
trades'  unions  (c),  are  subject  to  the  same  law  as 
governs  corporations  created  by  statute  for  particular 
purposes  {d)  ;  that  is  to  say,  they  may  not  dispose  of  or 
use  the  property  belonging  to  them  in  their  quasi- 
corporate  capacity  in  any  manner  which  is  extraneous 
to  the  objects  for  which  they  were  instituted  (e). 


Mortgages  to 
building, 
friendly  or 
industrial 
and  provident 
societies. 

Effect  of 
receipt  for 
luortgage 
money  en- 
dorsed on 
niorttragre  tu 
a  building 
.society. 


Here  we  may  notice  that  mortgages  made  to  build- 
ing, friendly  or  industrial  and  provident  societies  are 
subject  to  a  special  law  with  respect  to  re-vesting  the 
estate  in  the  mortgaged  land  when  the  charge  is  paid 
off.  By  the  Building  Societies  Act  of  1836  (./'),  the 
trustees  of  any  building  society  established  thereunder 
were  empowered  to  endorse  upon  any  mortgage  or 
further  charge  given  by  any  member  of  the  society  to 
the  trustees  thereof  for  moneys  advanced  by  the  society 
to  any  member  a  receipt  for  all  moneys  intended  to  be 
secured  by  such  mortgage  or  further  charge  ;  which 
receipt  should  be  sufficient  to  vacate  the  same  and  vest 
the  estate  in  the  property  comprised  in  such  security  in 
the  person  or  persons  for  the  time  being  entitled  to  the 
equity  of  redemption,  without  it  being  necessary  for  the 
trustees  to  give  any  reconveyance  of  the  property  so 
mortgaged.  It  was  decided  that  the  effect  of  a  receipt 
endorsed  under  this  enactment  is  to  vest  the  estate  in 


(z)  lllnckhiirii  Jid(/.  S'oci/.  v.  Ciiii- 
llfi'c,  Jirooks  S,-  Co.',  Tl  C'h.  D.  (U, 
70,  n  App.  Cas.  SriT  ;  sec  above, 
p.  0G9,  n.  {u). 

{ii)  See  Re  CoUtnaii,  19  Ch.  J). 
(M  ;  above,  p.  969,  n.  [x). 

(h  Stat.  17  \-  IS  Vict.  c.  ll'i  : 
Rr  UiKliin-,   190.'),   1   Cli.  ."jlhS. 


(f)  Amalgamated  Society  of  Rail- 
trail  ScrraDts  v.  Osborne,  1910, 
A.'C.  87,  92,  94. 

[(t)  Above,  pp.  9-10,  952. 

(c)  Sec  cases  cited  above,  notes 
{z,  a,  b,  e). 

(/■)  Stat.  G  &  7  Will.  IV.  c.  32, 
s.  5'. 
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the  mortgaged  jiroperty  in  the  person  then  having  tlie 
best  right  to  call  for  a  conveyance  of  the  same  ;  and 
that  a  person  so  acquiring  the  legal  estate  in  the  mort- 
gaged property  is  entitled  to  the  like  advantages  in 
respect  thereof  as  if  the  same  had  been  expressly  con- 
veyed to  him  by  some  one  of  the  ordinary  modes  of 
assurance  (g) .  Where  therefore  a  member  mortgaged  Hod-ing  v. 
his  laud  to  a  building  society,  then  made  a  second 
mortgage  to  another  person  and  afterwards  arranged 
with  a  third  party  to  pay  off  the  first  mortgage  and 
make  a  further  advance,  it  was  held  that  on  a  receipt 
being  endorsed  on  the  first  mortgage  for  the  moneys 
due  thereunder  the  legal  estate  in  the  land  thereby 
mortgaged  vested  in  the  third  party  ;  and  further  that 
he  (having  had  no  notice  of  the  second  mortgage)  was 
in  consequence  entitled  to  tack  his  further  advance  to 
the  amount  expended  in  paying  off  the  first  mortgagee, 
and  to  have  priority  over  the  second  mortgagee  in 
respect  of  the  whole  amount  owing  to  him  {//).  By  the  ^^\^'V.'^8' 
Building    Societies   Act,    1874  (/),    when   all    moneys  1874. 

{(/)  Hoskbig  v.  Sinit/i,  13  App.  a  certificate  to  that  effect.      By 

Cas.  582,  58o,.  589,  adopting-  on  the  Land  Transfei-  Rules,   1903, 

the  first  point  the  second  of  the  No.    167,   when   all   moneys   in- 

two  alternative  constructions  pro-  tended  to  be  secured  by  any  mort- 

pounded  by  Cairns,  C.  in  Fen.se  v.  gage  or  charge  to  or  in  favour  of 

Jackson,  Li.  R.  3  Ch.  576,  582,  but  any    building     society,     friendly 

overruling  on  the   second   point  society   (including   a  branch  so- 

that  case  and  Jiobinson  v.  IVcvor,  ciety),  or  industrial  and  provident 

12  Q.  B.  D.  423.  society  have  been  fully  paid  or^ 

{h)  Hotiking  v.  StnifJi,  ubi  sup.,  satisfied,    an   instrument  of   dis- 

overruling  oji   the   second   point  charge  in  the  form  provided  by 

/'ease  v.  Javksnii  and   Uoblii^uii  v.  these  rides,  under  the  seal  of  sucli 

Trecor,  ubi  sup.  society  if  incorporated,  or   under 

(j)  Stat.  37   &  38  Vict.   c.  42,  the  hands  and  seals  of  the  trustees 

K.    42,   providing    also,    in    cases  for  the  time  being  of  or  acting  in 

where  Ae   mortgage  or  further  that  matter  for  such  building  or 

charge  has  been  registered  under  friendly    societj-,    or    other    the 

any  Act  for   the   registration    or  proper   officers    thereof,    if    sucli 

record  of  deeds  or  titles,  or  (being  society  is  not  incorporated,  and 

of  copyholds  or  lands  of  custom-  attested    by    the    secretary  ;     or 

ary  tenure)  has  been  entered  on  under  the  hands  and  seals  of  two 

any  coui't  rolls,  for  the  entry  on  members  of  the  committee  of  an 

production   of   the  statutory  re-  industrial  and  provident  society, 

ceipt  of  satisfaction  of  the  mort-  if  unincorporated,  and  attested  by 

gage  or  charge  and  for  granting  the    so<'r(tary :     shall    havr    the 
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intended   to  be   secured    by   any  mortgage   or  further 
charge  given  to  a  society  under  that  Act  in  England 
or  Ireland   have   been   fully  paid   or  discharged,  the 
society    may    endorse    upon    or   annex   to    such   mort- 
gage or  further  charge   a  reconveyance  of  the  mort- 
gaged   property  to  the  then   owner  of    the  equity  of 
redemption,  or  to  such  persons  and  to  such  uses  as  he 
may  direct  {k),  or  a  receipt  under  the  seal  of  the  society, 
countersigned  by  the  secretary  or  manager  in  the  form 
specified  in  the  Schedule  to  the  Act ;  and  such  receipt 
shall  vacate  the  mortgage  or  further  charge  or  debt  and 
vest  the  estate  in  the  property  therein  comprised  in  the 
person  for  the  time  being  entitled  to  the  equity  of  redemp- 
tion, without  any  reconveyance  or  re-surrender  whatever. 
The  construction  placed  on  this  enactment  is  exactly 
similar  to  that  placed  on  the  enactment  of  1836  ;  and 
it  is  established  that  the  effect  of  the  statutory  receipt 
is  to  vest  the  estate  in  the  person  having  the  best  right 
to  call  for  it,  and  that  a  person  so  acquiring  the  legal 
estate  obtains  all  the  attendant  advantages  (/).     Thus 
a  person    paying  off    a    first   mortgage  to   a  building 
society  and  making  a  further  advance,  without  notice 
of  a  previous  second  mortgage,  will  by  virtue  of  the 


.siune  effect  and  operation  in  va-  on  payment  oft"  of  such  a  niort- 

catinf!:  the  mortgage   or  charge,  gage  or  further  charge  as  above 

and    in    vesting   the    estate,    and  mentioned,  a  reconveyance  is  used 

otherwise,   as  a  receipt  indorsed  (instead  of  a  statutory  receipt)  it 

on  such  mortgage  or  charge,  duly  takes    effect    according    to    the 

made,    signed,    and    attested    in  general  law;    Carlisle  Ii((nkin(/ Co. 

such   form  and    manner    and    l)y  v.  TVtowjysox,  28  Ch.  D.  398.    Both 

such  persons  as  is  i)rescribed  by,  the  statutory   reconveyance   and 

and  otherwise  in  conformity  with  the   statutory  receipt   are   under 

the  provisions  of  s.   5  of  6  &  7  s.    41    of   the   Act   exempt  from 

Will.  IV.   c.   :32;    s.   42   of    the  stamp   duty;    Old   Batlcrsea,    ^c.) 

BiiiMing     Societies    Act,     1S74  ;  Bnitdhuj  Societij  v.  Inland  Ihrcntir 

H.  43  of  the   Industrial  and  Pro-  CommisHioners,  1898,  2  Q.  B.  294. 
Tident  Societies   Act,  1893;    and  [I)  Fourth  City,  S;c.  Biiildiiig  So- 

a.    r)3    of   the    Friendly    Societies  rictyv.  inilianis,  14  Ch.  D.  140  ; 

Act,  1890,  respectively.  Sanyslcr  \.    Corhraiir,  28   Cli.    I). 

(/.)  No  part icul;ir  effect  is  given  298  ;   Crosbic-Ilill  v.  Saycr,  1908, 

by  this  .  iiuctmcnt  to   the  renon-  1  Ch.  866,  873;  874. 

vt-yaiue  h(  re  nifntinncd  ;  and  if,  -     -     ■ *- 
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statutory  receipt  being  then  endorsed  on  the  first  mort- 
gage obtain  the  legal  estate  in  the  mortgaged  property 
and  consequent  priority  over  the  second  mortgagee  both 
for  the  amount  expended  in  paying  olY  the  first  mort- 
gage and  for  his  further  advance  (iii).  Where  a  person, 
who  has  mortgaged  his  land,  first  to  a  building  society 
and  afterwards  to  another,  pays  off  the  first  mortgage 
out  of  his  own  money  and  so  obtains  the  statutorj' 
receipt  from  tlie  society,  the  legal  estate  vests  in  the 
second  mortgagee,  though  he  be  unaware  of  the  dis- 
charge of  the  first  mortgage  (n).  Where  a  mortgagor  Crosbie-HUl 
of  land  to  a  building  society  arranged  with  a  bank  to  '  '  *  * 
pay  off  the  mortgage,  and  the  bank  advanced  the  money 
on  receiving  from  the  society  all  the  title  deeds  (except 
the  mortgage)  and  an  undertaking  to  endorse  the 
statutory  receipt  and  from  the  mortgagor  a  memo- 
randum of  equitable  charge  on  the  land,  including  an 
undertaking  to  execute  a  legal  mortgage  if  required, 
aud  shortly  afterwards  the  society  handed  the  mortgage 
deed  with  the  statutory  receipt  endorsed  to  the  bank,  it 
was  held  that  the  legal  estate  then  vested  in  the  bank. 
And  the  mortgagor  having  subsequently  made  a  mort- 
gage to  L.  and  then  arranged  with  0.  to  pay  off  the 
bank,  and  C.  having  done  so  (without  notice  of  the 
mortgage  to  L.)  and  having  received  from  the  bank  the 
title  deeds  and  the  bank's  memorandum  of  charge  watli 
a  receipt  endorsed  for  all  moneys  due  thereunder,  it 
was  further  decided  that  C.  had  then  the  best  right  to 
call  for  the  legal  estate  (which  remained  vested  in  the 
bank)  and  was  so  entitled  to  priority  over  L.  (o).  The 
Friendly  Societies  Act,   1896(/3),  and  the  Industrial 

(;h)  Marson   v.    Cox,  14  Ch.  D.  (n)  Fourth  Cdij,  ,^c.  Buildhi;/  So- 

140,  as  confirmed  by  Honking  v.  cieti/  v.   iri/hanis,  14  Ch.  I).  140. 
Siiiith,.lS  Apii.Cas.  582 ;  Soii/.'iter  (o)   Crosb'w-HilJ  \.  ^aycr,   I'JOS, 

V.  Cochruiic,  '28  Ch.  D.  298,  w'heir  1  Ch.  866. 

the  intermediate  tran.safition  was  {p)  Stat.    .i9   &   60  Vict.  c.  oo, 

an   absolute    .sale,    unt    a    .second  replacing  3S  &  1)9  Vict.  c.  60  (the 

mortgagee.  Friendly    Societies    Act,     1875,, 
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Mortg-ages  to  and  Provident  Societies  Act,  1 893  (q)  contain  provisions 
sodetie^and  similar  to  tliosB  o£  the  Building  Societies  Act,  1874  (>'), 
industrial  and  with  respect  to  the  vacation  of  mortgages  to  such 
societies.  societies   by  a   statutory  receipt   endorsed   thereon   or 

annexed  thereto. 


Transfer  of 
mortgage 
made  to  a 
building 
society. 


Doubt  has  been  cast  on  the  validity  of  a  transfer, 
without  the  mortgagor's  consent,  of  a  mortgage  made 
to  a  building  society  by  a  member  to  secure  the  repay- 
ment of  money  lent  by  way  of  an  advanced  share  in  the 
society  («). 


Vesting  of 
property  of 
unincor- 
porated 
building  or 
friendly 
societies. 


All  freehold  and  leasehold  property  belonging  to  any 
unincorporated  building  society  certified  under  the  Act 
of  1836  {f)  or  to  any  registered  friendly  society  (?/) 
vests,  without  any  conveyance,  in  the  trustees  for  the 
time  being  thereof  (.r). 


s.  IG  C7,  8)  ;  see  Carlisle  Banking 
Co.  y!  Thompson,  28  Ch.  D.  398, 
400. 

[q]  Stat.  56  &  57  Vict.  c.  HO, 
s.  43,  replacing  39  &  40  Vict. 
c.  45,  s.  12  (8)  ;  34  &  35  Vict. 
c.  80,  8.  3. 

(r)  Stat.  37  ^V:  38  Vict.  c.  42, 
s.  42  ;  above,  p.  972. 

(.v)  lie  Rimrneii  and  Smith,  1897, 
2  Ch.  351,  attributing  the  deci- 
sion in  Uhtir  I'crmancnt  Bag. 
Sovy.y.  Glcnton,  21  L.  E.  Ir.  12'4. 
to  the  fact  that  the  mortgagor 
(;onsented  to  the  transfer. 

{!)  Stilts.  G  &  7  Will.  IV.  c.  32, 
s.  1,  ap])lyinj;'  10  Geo.  IV.  c.  od, 
s.  21  :  37  &  38  Vict.  c.  42,  s.  7. 
See  stats.  37  &  38  Vict.  c.  42, 
s.  27  ;  40  &  41  Vict.  c.  G3,  ss.  3, 


45,  as  to  the  vesting  of  the  pro- 
perty of  such  a  society  on  its 
incorporation,  and  on  the  union 
of  or  the  transfer  of  its  assets  by 
one  building  society  with  or  to 
another. 

(«)  See  stat.  59  &  GO  Vict, 
c.  25,  ss.  48 — 50,  replacing  38  &; 
39  Vict.  c.  60,  s.  IG  (3—6)  ;  18  & 
19  Vict.  e.  63,  s.  18;  13  &  14 
Vict.  c.  115,  s.  13;  10  Geo.  IV. 
c.  56,  s.  21. 

(x)  See  also  stat.  56  &  57  Vict, 
c.  39,  ss.  21.  53,  as  to  the  vesting 
of  property  held  in  trust  for  or 
belonging  to  an  industrial  and 
l)ri)\idi'nt  society  upon  its  regis- 
tration or  on  the  amalgamation 
of  two  or  more  such  societies. 
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CHAPTER  XVII. 

OF  RELATIVE  DISABILITY  IN  EQUITY. 

In  the  previous  chapter  we  examined  the  instauces  iu 

which  a  contract  for  the  sale  of  land  may  be  voidable 

or  void  at  law  on  account  of  the  legal  incapacity  of 

some  party  thereto  to  bind  himself  or  herself  by  such  a 

contract   as  was    purported    to    be    made.     It    is    now  Relative  dis- 

proposed  to  treat  of  the  eases  where  a  sale  of  land  may  ^^l^H^  ^^ 

be  voidable  in  equity  because  one  of  the  parties  stands, 

either  towards  the  other  or  towards  the  beneficial  owners 

of  the  land  or  the  purchase  money,  in  some  relation 

imposing  on  him  either  a  conditional  or  an  absolute 

disability  to  take  under    the  contract.     This  kind  of 

relative  disability  is  of  a  different  nature  from  personal 

incapacity,-  strictly  so  called :  but  it  may  conveniently  be 

considered,  as  a  ground  for  impeaching  the  validity  of 

the  contract,  in  connexion  therewith. 

The  cases  in  which  this  kind  of  disability  may  arise  Three  classes 

may  be  grouped  into  three  classes : — First,  where  there  is  Hisability'^ 

such  a  confidential  relation  between  the  parties  to  the  sale  i .  Where 

that  the  presumption  of  undue  influence  arises  in  respect  (.oufideutial 

of  all  contractual  dealings  between  them.     Here  the  relation  rals- 

person  occupying  the  position  of  influence  is  under  a  sumption 

conditional  disability  to  take  advantag-e   of   the   sale.  V*  ""'^"e 

•^  _  ^     ^  mnuenee. 

Secondly,  where  one  of  the  parties  stands  in  a  fiduciarj^  2.  Where 

relation  to  the  other  party  to  the  sale  as  regards  the  *^^''^'.  ''^  '^ 
^        ,  ...        nduciary 

particular  property  dealt  with.    Here  also  the  disability  relation' 

is  only  conditional.     And   thirdly,   where   one   of  tlie  pf,rHes''i8 
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regardf<  the 
property 
dealt  with. 
3.  Where  one 
of  the  parties 
is  acting 
under  an 
authority  to 
sell  or 
purchase. 


parties  stand,  not  towards  the  other  party  to  the  sale, 
but  towards  the  beneficial  owners  of  the  land  or  money 
dealt  with,  in  the  relation  of  agent  executing  an 
authority  to  sell  or  purchase  ;  in  which  case  he  is  under 
an  absolute  disability  to  take  under  the  contract,  either 
directly  or  indirectly,  in  the  opposite  capacity  of  pur- 
chaser or  vendor. 


Conlidential 
relation  rais- 
ing the  pre- 
sumption of 
undue  influ- 


The  first  of  these  classes  has  been  already  examined 
under  the  head  of  Undue  Influence  {a).  The  reader 
will  remember  that  a  sale  of  land  may  be  voidable  in 
equity  on  the  ground  that  one  of  the  parties  thereto 
exercised  undue  influence  over  the  other ;  and  that 
undue  influence  may  be  alleged  either  independently  or 
not  of  the  existence  of  a  confidential  relation  between 
the  parties,  which  invested  the  one  with  a  peculiar 
authority  over  the  other  or  imposed  on  him  a  special 
duty  of  advising  the  other.  In  the  former  case  the 
plaintiff  claiming  to  avoid  the  transaction  must  give 
positive  proof  of  the  undue  influence  alleged.  In  the 
latter  he  need  only  i")rove  the  existence  of  the  con- 
fidential relation,  and  it  will  then  be  presumed,  until 
the  contrary  be  shown,  that  the  defendant  took  advau- 
tage  of  his  situation  ;  and  the  onus  lies  on  him  of 
proving  that  the  other  was  not  unduly  influenced,  and 
gave  a  perfectly  free  consent  to  the  contract.  In  these 
cases,  however,  the  contract  is  not  avoided  unless  the 
alleged  undue  influence  be  established,  either  bj^ 
positive  proof,  or  by  proof  of  the  existence  of  a  con- 
fidential relation  and  failure  to  rebut  the  ensuing  pre- 
sumption. And  the  obligations  arising  out  of  the  con- 
fidential relation  do  not  impose  on  the  party  affected 
thereby  an  absolute  incapacity  in  equity  of  contracting 
with  the  other.  On  the  contrary,  he  may  so  contract ; 
though,  if  hi'  do,  he  is  saddled  Avith  the  burthen  of 


{>()  Above,  p.  .SIO. 
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showing  that  he  did  not  use  liis  inlhienee  to  the  other's 
disadvantage.  His  position  is  in  fact  analogous  to  that 
of  a  party  to  a  contract  uhorrima'  fidci  [h).  The  agree- 
ment is  not  impeacliable  for  want  of  contractual 
capacit}^  strictly  so  called,  on  the  part  of  the  person 
charged  to  refrain  from  undue  influence,  but  it  is  void- 
able in  case  of  his  failure  to  prove  that  he  discharged 
the  duties  incident  to  his  position ;  and  these  include 
the  obligation  of  making  full  disclosure  of  all  circum- 
stances, within  his  knowledge,  which  affect  the  value  of 
the  property  bought  or  sold  (e).  At  the  same  time, 
although  confidential  relations,  which  give  rise  to  the 
presumption  of  undue  influence,  do  not  involve  the 
absolute  incapacity  of  tlie  person  occupying  the  position 
of  influence  to  contract  with  the  other,  they  affect  not 
only  all  contractual  dealings  between  the  parties  with 
respect  to  any  property  of  either  of  them,  but  also  all 
gifts  made  between  them  whilst  living  in  favour  of  such 
person  (//).  It  seems,  therefore,  correct  to  say  that  he 
is  subject  in  equity  to  a  kind  of  genevaJ  disability  as 
regards  the  other  party ;  though  this  disability  is  not 
absolute,  but  only  conditional,  and  is  removed  on  per- 
formance of  the  condition.  This  class  of  disability  is  Solicitor 
exemplified  in  the  case  of  solicitor  and  client,  guardian  '„uardian  ' 
and  ward,  parent  and  child:    but  the  reader  will  not  and  ward; 

.  -  .      ,  J,  parent  and 

forget  that  it  is  not  confined  to  any  particular  set  of  child, 
relations,  but  will  arise  wlienover  it  is  proved  that  one 
person  stands  toward  another  in  any  relation,  of  which 
the  natural  consequence  would  be  that  the  other  would 
come  under  his  influence  {e).  We  need  not  further 
discuss  this  class  of  disability,  which  has  been  fully 
dealt  with  above  (/). 

The  second  class  of  cases  above  referred  to  (7).  which  Where  one 

party  is 

(A)  Above,  pp.  707,  806,  S07.  («)  Above,  p.  842. 

\c)  Above,  pp.  844—846.  (/)  Pp.  840—853. 

{d)  Above,  p.  844.  [g]  Above,  p.  975. 
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tnistet'  for        i^^  in  effect  limited  to  the  purcliase  by  ii  trustee  of  his 

the  other  of      c(s'ui-ni(('-fn(d\  interest  in  the  trust  property,  has  been 
the  property  -'  ^      _  ... 

sold.  already  mentioned  incidentally  in  connexion  with  the 

subject  of  undue  influence  (h)  :  but  it  does  not  depend 
on  the  same  principles  exactly  as  are  applicable  in  the 
case  of  undue  influence  itself.  The  mere  fact  that  one 
man  is  trustee  of  some  property  for  another  does  not  of 
itself  alone  raise  the  presumption  that  he  exercised 
undue  influence  in  aJl  his  contractual  dealings  with  the 
other,  or  affect  the  validity  of  their  contracts  relating  to 
other  property  (/).  It  is  true  that,  owing  to  incidental 
circumstances,  a  trustee  may  stand  towards  his  cestiii- 
<lii('-tn(sf  in  such  a  confidential  relation  as  to  raise  the 
presumption  of  his  undue  influence  in  all  dealings 
between  them  ;  thus  a  man  may  be  trustee  acting  as 
guardian  for  an  infant  (A;),  or  trustee  acting  as  business 
manager  or  adviser  for  a  young  man  or  a  woman  or  a 
man  unversed  in  business  affairs.  In  such  cases  a  con- 
fidential relation  is  no  doubt  established,  and  the  trustee 
is  subject  in  equity  to  the  consequent  general  dis- 
ability (/)  ;  but  this  consequence  follows,  not  merely 
because  the  one  is  trustee  for  the  other,  but  because  the 
incidental  circumstances  attending  the  particular  case 
cause  the  position  of  trustee  to  be  a  position  of  influence 
over  the  other  [m) .     It  appears,  indeed,  that  gifts  made 

(//)  Above,  pp.  845,  SIR,  So:].  {k)  J/ijlfoiiv.  Ili/lfo/i,  2  Ves.  sen. 

-)47. 

(i)  Sec  uotc  (;«)  below.  (/)  Above,  p.  977. 

(jw)  Consider  the  judfrmont  in  Hyllon  v.  Iliillou,  2  Ves.  won.  ")47,  i)48, 
049.  "Tlie  defetidiint  ajjpe.'irs  to  stand  in  the  plafe,  not  of  n  roiniiion 
triifitrc  hnrrhj  of  a  jiart'iciilar  vdntc,  bnt  of  a  trustee  acting  in  fact  as 
■juurdian  for  the  minor,  his  nephew,  and  taking  care  of  his  ]ierson 
and  his  estate  ;  so  that  the  condition  of  these  persons,  the  plaiutitf  and 
the  defendant,  comes  within  this  rule"  {i.e.,  of  guardian  and  ward). 
It  is  submitted  that  the  d'wla  of  Brougham,  C,  in  IbuUer  \.  AtkiuH, 
3  My.  k.  K.  113,  \''>h,  136,  HO,  witli  respect  to  bargains  between 
trustee  and  crstui-f/iie-  friisf,  iirc.  too  widely  expressed,  and  mnst  be 
limiti'd  (where  not  confined  to  bargains  dealing  with  the  trust  pro- 
p(.'rty)  to  a  trustee  occupying  in  fact  a.  position  of  influence.  Take 
for  example  the  cane  of  two  men  contracting  with  each  other  in  the 
course  of  tlicir  business.  One  happens  to  be  a  trustee  of  the  other's 
marriage  settlement  comprising  property  in  no  way  connected  with 
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by  a  crxti</-<jHc-fn<sf  to  his  trustee  by  way  of  bounty  or  Gift.-s  i.y 

,•  0         .1         i.i.9  •  I'll  •      ccsf  It  i-ii  Ill-trust 

remuneration  lor  the  trustee  s  services,  which  he  is  ^^  the  trustee 
bound  to  render  without  deriving  any  profit  for  himself,  ^jy  ^^"y  <jf 
stand  on  the  same  footing  as  gifts  to  a  solicitor  from  hi.s  .services. 
his  client  or  to  a  guardian  from  his  ward  iji)  ;  and  to 
this  extent  the  trustee  seems  to  labour  under  a  general 
disability  not  confined  to  his  acceptance  of  a  present  of 
part  of  the  trust  property.  But,  notwithstanding  this 
resultof  the  fiduciary  relation,  it  does  not  appear  to  impose 
on  the  trustee  any  r/^^/^^yr// disability  as  regards  coiiiracfxal 
dealings  with  his  ccsfxi-quo-tnisf ;  and  there  seems  to  be 
no  reason  to  suppose  tliat,  where  they  enter  into  a 
contract  relating  to  some  matter  entirely  independent 
of  the  trust  estate,  the  trustee  is  under  the  obligation 
of  proving  the  fairness  of  the  transaction  and  tlie 
other's  free  consent,  unless  the  cesf/ii-qiir-fnist  can 
establish  that,  in  the  circumstances  of  the  case,  the 
trusteeship  placed  the  trustee  in  a  position  of  influence 
over  him  (o).  With  respect  to  matters  of  contract  as 
opposed  to  gift,  the  relation  of  trustee  and  cestui-que- 
triisf  appears  to  subject  the  trustee  to  no  more  than  a 
particular  conditional  disability  affecting  only  their 
contracts  dealing  with  the  cexfiii-qKo-fruHt'H  interest  in 
the  trust  property. 

The   law  relating   to    contracts  of    this   kind   is    as  Purchase  by 
follows : — A  trustee  is  at  liberty  to  purchase  from  his  the'mY?n-°* 
ceftfui-que-frnst    either   the  whole    or  any  part    of   the  ^^s/'.s interest 
latter's  interest  in  the  trust  estate ;  and  this  is  equally  propertj-.  * 
the   case  where  the  trustee  is  a  trustee  for  sale(//). 

his  trade.  It  could  not  be  contended  that  on  proof  of  this  fact  alone 
their  business  contract  would  be  voidable  uidess  the  trustee  could 
establish  the  fairness  of  the  bargain. 

(w)  Hatch  y.  Match,  9  Ves.  292,  abo\ 
296,  297  ;    V(ti4c/hton  v.   Xnblc,  30 

Beav.  34,  39  ;  ' Barrett  x.  Hartleif,  {p)   Gibson  v.  Jeyes,  6  Ves.  260, 

L.  R.  2Eq.789;   Wricjhtw.  Carter,  270,  271,  277;   Krpte.   Lacri/,\h. 

1903,   1   Ch.   27,  40,  49,  56,  57  ;  (525,  626  (the  rule  is  "not  that  a 

Re  Coomber,  1911,  1  Ch.  174;  see  trustee  cannot  buy  from  his  c<'AY(n'- 


ove,  p.  844.  *-/^///4^^i.J 
[n)  Above,  p.  978,  note^(;«). 
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But  as  his  duty  as  trustee  is  to  make  the  most  of  the 
trust  property  for  the  other's  benefit,  and  his  position  as 
trustee  gives  him  the  best  opportunity  of  becoming 
acquainted  with  its  true  value,  he  is  subject,  on  con- 
tracting to  purchase  the  property  himself,  to  the  like 
obligation  as  is  incumbent  on  a  solicitor  buying  from 
his  client  (q).  He  is  bound  to  take  no  undue  advantage 
of  the  vendor  and  to  disclose  every  circumstance  known 
to  him  that  may  affect  the  value  of  the  property  (r). 
The  sale  is  voidable  at  the  vendor's  option  in  case  the 
trustee  fail  to  discharge  this  obligation ;  and  more  than 
that,  in  any  proceedings  to  set  aside  the  contract,  the 
vendor  need  only  show  that  the  other  party  was  a 
trustee  for  him  and  bought  the  trust  property  from  him, 
and  the  o/n<.s  will  then  lie  upon  the  trustee  of  proving 
the  fairness  of  the  bargain  and  of  his  conduct  (s).  It 
is  said  that,  to  enable  a  trustee  to  buy  the  trust  property 
from  his  ccstiii-qKc-frKsf, '  the  relation  between  them 
must  be  dissolved,  and  they  must  assume  the  position 
of  independent  bargainers  (/).  But  this  means  that  it 
is  for  the  trustee  to  show,  by  proving  the  fairness 
of  the  transaction,  that  they  did  really  occupy  this 
position  (f).  It  does  not  mean  that  a  release  from  the 
trust  will  absolve  the  trustee  from  the  obligation  in- 
cumbent on  him  in  case  he  afterwards  purchase  the 
trust  property.  As  we  have  seen  (n),  if,  while  acting 
as  trustee,  he  obtain  information  affecting  the  value  of 
the  trust  property,  and  he  retire  from  the  trust  and 
afterwards  purchase  the  trust  property  from  the  bene- 
ficial owners,  the  sale  is  voidable  by  them  in  case  he 

quc-trtiHt,  but  that  he  frhall  not  'iSo,  290  ;  Luff'y.  Lord,  34  Beav. 

buy   from   himself,"   see   below.  220,227;  Cairns,  C,  Thomson  \. 

p.    98;i);     Coles  v.    Trccothirk\    9  /s'rt.s'/iiy/orf,  2  App.  Cas.  215,  236 ; 

Vcs.  2:il,    214.  24G,  248;  Franks  I'loivru/ht  v.    Lambert,   52  L.   T. 

V.  liollam,  L.  R.  :'.  Ch.  717,  71H,  046  ;   ])ouf)an  v.  Marp/inson,  1902, 

719.  A.  C.  197. 

(q)  Sff  jirfviouK  note.  'J)  f^ce  cases  cited  above,  p.  979, 

(r)  Abovp,  pp.  84.',,  816.  note  (//). 

(*)  Lcnlnn  V.  iJoincr,  23  Beav.  {>()  Above,  p.  84G. 
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do  not  disclose  the  information  so  acquired.  In  all 
other  respects  purchases  by  a  trustee  of  his  cestui-qiie- 
tnist's  interest  in  the  trust  property  are  governed  by 
the  same  rules  as  are  applicable  to  a  purchase  by  a 
solicitor  from  his  client ;  and  it  seems  unnecessary  to 
repeat  here  what  has  been  already  said  concerning  such 
purchases  {x) .  It  will  not  be  forgotten  that  where  such 
a  purchase  by  a  trustee  is  set  aside  for  his  concealment 
of  information,  which  he  ought  to  have  imparted,  he 
will  be  required  to  account  for  the  rents  and  profits 
received  by  him  since  the  sale  on  the  footing  of  wilful 
default  {■//). 

All  contractual  dealings,  of  whatever  kind,  between  The  rule 

a  trustee  and  his  cesfiu'-qiw-fru.sf,  for  the  acquisition  by  fonTracts 

the  former  of  the  trust  estate,  or  any  interest  therein,  gi^'i°§r  t^e 
,  .  ,  ,  ,  „  trustee  any 

are  subject  to  tlie  same  rules  as  govern  the  case  oi  interest  in 
sale  (;;).       Thus    these   rules    are   applicable   where    a  *^®  *^"f  ^ 

^  '  _  ^^  property. 

trustee  for  purchase,  who  is  (as  we  shall  see  {a)  )  pro-  g^ig  by  a 
hibited  from  buying  his  own  property  in  exercise  of  trustee  for 

,  11       1  ,     7  •  ,    ■  ,  1  purchase  to 

the  trust,  sells  the  same  to  his  cestin-que-trusts  who  pay  his  cestui- 
the  price  with  the  trust  money.     The  law  as  to  gifts  i''^-^^"^*^- 
by  a  cestui- que-t rust  to  his  trustee  of  any  interest  in  trustee  by 
the  trust  property  has  been   already  stated  [h).     The  oestui-que- 
principles  regulating  purchases  of   the  trust  property  trust  pro- 
by  a  trustee  from  his  ccstui-que-trust  apply  in  every  P^^'^- 
case  where  one  stands  in  a  fiduciary  relation  to  another 
as  regards  some  particular  land,  being  bound  to  make 
the  most  of  it  for  the  other's  advantage,  and  he  pur- 
chases it  himself  from  the  other ;   as  for  instance,  where  Agent  pur- 
an  agent  for  sale  of   land,  or  an  agent  or  a  steward  princ^parlT 
entrusted  with  the  management  of  land,  buys  it  openly  liiuds. 

(.r)   See  above,    pp.  842 — 846,  (?/)  Above,  p.  8.53,  and  n.  (;?). 

851—853  ;     Morse   v.  lloi/al,    12  (j)    Turnbidl  v.  JJiival,  1902,  A. 

Ves.     335  ;     Baker   v.  Read,    18  C.  429. 

Beav.  398  ;  SmedJen  v.  Varlen,  23  [a)  Below,  p.  983. 

Beav.  358.               '                 "  yb)  Above,  p.  979. 

w. — n.  8 
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Purchase  by 

managing 

partner  of 

another 

partner's 

share. 


from  his  principal  (c).  Where  such  an  agent  secretly 
buys  the  land,  with  which  he  is  so  entrusted,  taking  a 
conveyance  thereof  in  the  name  of  another,  or  other- 
wise conceals  from  the  principal  any  interest  which  he 
has  in  the  purchase,  the  transaction  is  really  a  sale 
effected,  by  the  agent  to  himself,  falls  within  the  third 
class  of  cases  above  mentioned  {d),  and  is  voidable  at 
the  principal's  option  on  mere  proof  of  the  facts, 
whether  the  terms  of  the  bargain  were  fair  or  advan- 
tageous to  the  principal  or  not  (e) .  The  same  rules 
apply,  according  to  the  circumstances  of  the  case, 
where  an  agent  for  purchase  openly  sells  his  own  land 
to  his  principal  or  secretly  buys  it  for  his  principal  in 
attempted  exercise  of  his  authority  (/"). 

Here  it  may  be  mentioned  that,  where  a  partnership 
business  is  so  managed  by  one  partner  that  he  alone  is 
directly  informed  as  to  the  extent  and  value  of  the 
assets  of  the  firm,  a  purchase  by  him  of  any  other 
partner's  share  in  the  partnership  property  is  a  contract 
uhcrrinue  Jidei  (g)  and  is  voidable  for  mere  non-dis- 
closure by  him  of  any  fact  material  to  the  value  of  the 
property  sold.  This  rule  arises  out  of  the  duty  of  every 
partner  to  disclose  to  the  others  all  information  pos- 
sessed by  him  concerning  the  assets  and  business  of  the 
firm  (//).  The  case  is  analogous  to  that  of  a  trustee 
purchasing  his  cpsfNi-quc-trusfs  interest  in  the  trust 
property :     but    it    is    not    the    same.      Thus    it    is 


{c)  Above,  p.  845,  and  notes 
iff,  h,  i). 

(d)  Above,  p.  976. 

(e)  See  II(irdaicl;e  v.  Vernon,  4 
Ves.  411;  Charter  v.  I'nvchian, 
11  CI.  &  Fin.  714,  7-2,  but  it  i.s 
oonf^ei v('(l  tliut  the  stiitemeut  there 
made,  that  an  agent  for  sale 
HCiTCtly  piircliaHing  himself  can 
upliold  tlio  trannaetion  by  proving 
that  full  value  waN  given,  is 
erronoouH  (I  Dfirt,  V.  &  V.  40, 
u.    (j).   0th   ed.  ;    3'J,   n.   (<•),    7th 


ed.) ;  Re  Bloyc's  Trusts,  1  Mac. 
&  G.  488,  494  ;  S.  C,  nom.  Lewis 
V.  Jldlman,  3  H.  L.  C.  607,  628 
—  6^50;  Dunne  v.  Enqlish,  L.  R. 
18  Eq.  524  ;  McPherlon  v.  Watt, 
3  Ai)p.  Cas.  254,  263,  264. 

(  /■)  See  the  two  previous  notes, 
and  eases  as  to  purchase  cited 
below,  p.  984,  n.  (/). 

ig)  Above,  pp.  767,  807. 

(/()  Maddeford  v.  Anstwick,  1 
Sim.  89,  ii3  :  Re  Laxv,  1905, 
1  Ch.  140. 
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thought    that,  where  a  trustee   has  bought   the   trust  Purchase  >)y 
property  from   his  cestiii-que-frnst,  the  sale  would   bo  coitni-qye- 

voidable   for   non-disclosure   as   against    a   subsequent  ''""*'  voidable 

"  .  .      against  sub- 

purchaser from  the  trustee  with  notice  that  the  parties  purchaser 

to  the  orio-iual  sale  stood  in  the  relation  of  trustee  and  '^I^}}  ^^o*^'^!  , 

o  or  the  pjrties 

ceshii-qiie-frusf  (i).      Partners,  however,  are  not  under  relation. 

any  general   eqiiitable   disability  with   regard   to   the 

purchase  of  each  other's  shares  in  the  partnership  ;  and 

it  is  conceived  that  they  must  be  presumed  to  be  all 

equally  well  informed  concerning  the  assets  of  the  firm. 

It  is  thought,  therefore,  that  a  sale  by  one  partner  to 

another  of  his  share  in  the  partnership  would  not  be 

voidable  as  against  a  sub-purchaser  for  value,  unless  the 

latter  had  notice,  not  merely  of  the  partnership  relation, 

but  also  of  the  fact  that  the  vendor  partner  occupied 

such  a  position  in  the  management  of  the  partnership 

business   as   placed   him   in   sole   possession   or   direct 

control  of  the  information  relating  to  the  extent  and 

value  of  the  assets  of  the  firm. 

Eeduced  to  its  lowest  terms,  the  rule  governing  the  Rule  where 
third  class  of  cases  above  referred  to  (k)  may  perhaps  be  ^^^  ^^^e  Is  ^ 
stated  in  this  way  : — Where  a  man's  title  to  sell  or  buy  executing  an 
some  particular  piece  of  land  is  deri^•ed,  not  from  his 
own  beneficial  ownership  of  the  land  or  the  "money  to  be 
employed  in  the  purchase,  but  from  an  anthoritij  in  that 
behalf  given  to  him  either  by  the  act  of  the  beneficial 
owner  of   the  land  or  money  or  by  statute  on  such 
owner's    behalf,   then    he    cannot   well    exercise    the 
authority  by  selling  to  or  buying  from  himself,  either 

(i)  It  is  conceived  that  this  pp.  845,  n.  (/),  980;  Spencer  v. 
case  is  exactly  parallel  to  that  of  Topham,  22  Beav.  573.  It  is 
a  purchase  by  a  solicitor  from  his  submitted  that  the  suggestion  in 
client,  and  that,  as  the  onus  of  Sug.  V.  &  P.  695,  that  the  sub- 
upholding  the  transaction  lies  on  sequent  purchaser  must  also  have 
the  trustee  after  mere  proof  of  notice  of  the  circumstances  ren- 
the  relation  between  the  parties,  dering  the  sale  voidable,  cannot 
a  purchaser  from  the  trustee  with  be  supported, 
notice  of  that  relation  is  subject  (/•)  Above,  p.  976. 
to  the  same  burthen  ;   see  above, 

8(2) 
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directly  or  indirectly ;  unless  the  instrument  or  statute 
conferring  the  authority  otherwise  provide  (/).  And  if 
such  instrument  or  statute  allow  of  no  exception  in  his 
favour,  and  in  the  transaction  in  which  he  jourports  to 
exercise  such  an  authority  to  sell  or  buy  he  be  himself 
the  purchaser  or  the  vendor,  either  directly  or  through  the 
mediation  of  an  agent,  trustee  or  nominee  for  himself, 
or  even  (in  the  case  of  sale)  by  sub-purchase  from  a 
stranger  {»i),  the  sale  or  purchase  is  voidable  in  equity 
at  the  instance  of  the  beneficial  owner  of  the  land  sold 
or  money  paid  in  purchase  {n).  The  transaction  is, 
moreover,  so  voidable  on  the  mere  proof  that  the  vendor 
or  purchaser  was  acting  in  exercise  of  such  an  authority 
and  in  effect  sold  to  or  bought  from  himself ;  and  it  is 
immaterial  whether  the  terms  of  the  bargain  so  pur- 
ported to  be  made  were  otherwise  fair  or  were  actually 
advantageous  to  the  parties  who  seek  to  set  it  aside  (o). 

Principle  of  With  regard  to  the  principle  on  which  this  rule  is 

^  ^"  ^'  founded,  we  must  remark  first,  that  the  person  invested 

with  such  an  authority  may  either  stand  in  a  fiduciary 
relation  to  the  beneficial  owner  of  the  property  or  he 
may  not.  In  the  former  case  the  grounds  which  may 
be  alleged  for  the  rule  are  obvious :  namely,  that  the 
trustee,  having  every  opportunity  to  find  out  the  true 

(/)  As  to  an  authority  to  sell,  v.  jS''ew  Sombrero  Phosphate  Co.,  3 

see   Expte.  Lacey,    6   Ves.    62.');  App.  Cas.  1218,  12J9,  123G,  1260  ; 

Lister  \.   Lister,   ib.    631;   Lewis  Jie  Cape  Breton  Co.,  2^J  Gh.T).  19b, 

V.   milmnn,  3   H.  L.  C.  607,  628  803,   811  ;  North  Ameriean  Land 

— 630  ;  Franks  v.  IloUans,  L.   R.  and   T'uiiher   Co.,  Ld.  v.   Watkins, 

3  Ch.  717.  718,  710;  Be  Bussche  1904,  1  Ch.  242,  218. 

V.  Alt,  8  Cli.   D.    286  ;   Farrar  v.  {in)  Fatkn-  v.  McKeuna,  L.  R. 

Farrars,  Ld.,  40  Ch.  D.  3<J.i,  404,  10  Ch.  96,  12.5,  126  ;    Williams  v. 

409  ;    He    Doiu/las    and    Foneirs  Scott,  191)0,  A.  C.  499  ;  Delves  v. 

Contract,  1902, "2  Ch.  296  ;  Bo>ice  Gray,  1902,  2  Ch.  606  ;  see  below, 

V.    Edbrooke,    1903,    1    Ch.    836,  p.  987. 

843  Avy.  ;  Jhidson  v.   Deans,    190.'S,  («)  Soe  n.  (/),  aliove  ;    Sander- 

2   Ch.    647,    6;")2,   6.')3.     Ah  to  an  son  v.  Walker,  13  Ves.  601. 

autlioiity  to  j)urchaso,  Rco  Lewin  (o)  Expte.   James,   8  Ves.   337, 

on   Triihts,    439,    Gth   ed.  ;    583,  348  ;  He  Bloye's  Trusts,   1    Mac. 

lltli    (d.  ;     Sharman    v.    Brandt,  &  G.  488,  491  ;    Aberdeen  liy.  Co. 

L.  K.  6  Q.  B.  720,  723  ;  Erlawjer  v.  Blailde,  1  Macq.  461,  471. 
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value  of  the  property  and  being  Loimd  to  exercise  the 
authority  to  tlie  best  advantage  of  the  beneficial  owner, 
shall  not  place  himself  in  a  position  where  his  interest 
is  in  conflict  with  his  duty  {p)  ;  also,  that  a  trustee  shall 
make  no  profit  by  his  trust.  These  reasons  are  certainly 
applicable,  for  instance,  in  the  case  of  a  trustee  for  sale 
of  land,  and  would  alone  be  sufficient  to  prohibit  him 
from  buying  the  property  himself.  The  rule  extends, 
however,  to  cases  in  which  the  authority  is  conferred  for 
the  sole  benefit  of  the  person  to  whom  it  is  given  {q). 
Thus,  we  have  seen  [r)  that  it  applies  to  a  mortgagee 
selling  the  mortgaged  property  under  the  power  of 
sale  expressly  contained  or  implied  by  statute  in  the 
mortgage  deed ;  notwithstanding  that  in  exercising 
such  a  power,  a  mortgagee  is  held  not  to  be  a  trustee 
for  the  mortgagor,  nor  to  be  bound  to  sell  to  the 
mortgagor's  best  advantage  («).  In  this  case,  therefore, 
we  are  driven  to  find  other  grounds  for  the  rule  {t)  ; 
and  it  appears  to  rest  at  bottom  on  the  principle  that 


{p)  See  Expte.  Laceij,  6  Ves. 
625;  Lister  v.  Lister,  ib.  631; 
Expte.  James,  8.  Ves.  337,  348  ; 
Re  Bloye's  Trusts,  1  Mac.  &  G. 
488,  49.5 ;  Aberdeen  Rij.  Co.  v. 
Blaikie,  1  Macq.  461  ;  Bo)/ce  v. 
Edhrookv,  1903,  1  Ch.  836,  843. 
This  principle  is  so  rigidly  up- 
held that  a  receiver  appointed  by 
the  Court  is  prohibited  from  buy- 
ing without  leave  of  the  Court 
the  property,  of  which  he  is 
receiver,  even  where  the  sale  is 
made,  not  in  the  action  in  which 
he  was  appointed,  but  by  a  mort- 
gagee selling  with  leave,  outside 
that  action ;  Nuf/ent  v.  Nxgcnt, 
1908,  1  Ch.  546. 

[q)  Ite  Bloye's  Trusts,  1  Mac.  & 
G.  488,  494  ;  S.C.,  nom.  Lewis  y. 
mUman,  3  H.  L.  C.  607,  628— 
630. 

(>•)  Above,  p.  341. 

(s)  Warner  v.  Jacob,  20  Ch.  D. 
220.1 224  :  Farrar  v.  Farrars,  LA. . 
40  Ch.  D.    39,'),  411  ;   Komnhj  v. 


I)e  Traford,  1897,  A.  C.  ISO.  185, 
192  ;  Nutt  V.  Easton,  1899,  1  Ch. 
873,  877,  878;  above,  pp.341. 
342. 

if)  It  should  be  noted  that  the 
application  of  the  ride  to  the  case 
of  a  mortgagee,  or  a  person  in 
the  like  position,  exercising  his 
po'wer  of  sale,  was  originall}'-  put 
on  the  ground  of  his  being  a 
tnxstee  in  the  exercise  of  such 
power  and  of  the  consequent 
conflict  between  his  interest  and 
his  duty  ;  Bov  nes  v.  Grazehronlc, 
3Mer.  200,  207-209  ;  Re  Bloye's 
Tnistx,  1  Mac.  &  G.  488,  49 »,  495  ; 
Jtnlwrlson  v.  Norris,  1  Giff.  421, 
4  Jur.  N.  S.  155,  44  3.  The  true 
reason  of  the  rule,  namely,  that 
a  sale  by  the  seller  to  himself  is 
no  sale  at  all,  and  is  therefore  no 
proper  exercise  of  the  authority, 
was  first  clearly  expounded  by 
Lord  St.  Leonards,  C.  in  Lewis 
V.  Eillman.  3  H.  L.  C.  607,  628 
—  630.    And  afterwards,  the  view 
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au  aittJiorifi/  given  must  be  strictly  pursued  {u).  Where 
a  man  is  invested  with  an  authority  to  sell  or  buy,  the 
mandate  is  that  he  shall  enter  into  a  confrad  of  sale  or 
purchase ;  that  is,  a  transaction  implying  a  bargain 
between  the  person  authorised  and  some  other  person 
acting  independently  of  him  [x),  the  result  of  which  is, 
that  each  incurs  obligations  to  the  other  (//).  Now,  at 
law,  a  man  cannot  make  a  contract  with  himself,  either 
alone  or  jointly  with  others ;  if  he  purport  to  do  so,  the 
transaction  is  absolutely  void  as  regards  him  (;:) .  It  is 
impossible,  therefore,  for  a  man  to  sell  to  or  purchase 
from  himself  at  law.  But  at  law  he  may  well  contract 
with  any  other  person  than  himself ;  and  if  that  other 
be  bound  in  equity,  under  trust,  to  give  him  the  benefit 
of  the  transaction,  the  trust  is  a  matter  of  which  the 
common  law  takes  no  cognizance  {a) .  In  equity,  how- 
ever, the  substance  of  the  transaction  is  regarded ;  and 
if  a  man  exercising  an  authority  to  sell  or  purchase  in 
effect  sell  to  or  buy  from  himself,  the  transaction  is  not 
considered  to  be  a  sale  at  all,  and  is  therefore  an  improj^er 
exercise  of  the  authority  {h).  And  for  this  reason  the 
sale  so  purported  to  be  made  is  voidable  in  equity  at 
the  instance  of  those  by  or  on  whose  behalf  the  authority 
was  conferred  (c) . 


^>   >»H^fc 


fQ/>  '^  lb  I 


f 


that  a  mortgagee  exercising  his 
power  of  sale  was  iu  the  position 
of  a  trustee  was  repudiated  ;  sec 
previous  note. 

(/.)  Above,  pp.  26f)— 269,  293, 
209,  341,  342. 

{x)  See  Lcwifi  v.  Uillman,  3 
H.  L.  C.  GOT,  628—630  ;  Franks 
V.  liollam,  L.  11.  3  Ch.  717,  719; 
Junrar  v.  Fm-rnrs,  Ld.,  40  Ch.  D. 
39"),  404,  410;  J/oojr,  Nittlrfohl 
<f-  Co.  V.  Siiif/rr  MaiiufdcturuKj  Co., 
1904,  1  K.  B.  820. 

(»/)  Above,  pp.  1,  266. 

(z)  Mai)nr(tri)if/  v.  Ncunnnn,  2 
H.  ic  P.  120;  Faulkner  \.  Lone, 
2  Ex.  o95  ;  lioiici  v.  F.dhrtjokc, 
1903,     1     Ch.     H3G  :     1!'     Couyjr 


lioHthdqe  ^-  Suds,  Ld.,  1904,  2  Ch. 
474  ;  lie  IF.  Tanker  cj-  Sons,  Ld., 
190o,  2  Ch.  587;  EUh  v.  Kerr. 
1910,  1  Ch.  529. 

{a)  Boyce  v.  Fdhrooke,  1903,  1 
Ch  836,  845  ;  Wms.  Real  Prop. 
163,  21st  ed. 

{h)  Sanderson  v.  IFalkcr,  13  Ves. 
601  ;  Re  Bhije's  Trusts,  1  Mac.  & 
G.  488;  S.  C,  nom.  F.euis  v. 
JliUmnn,  3  H.  L  C.  607,  C28  — 
630  ;  Farrar  v.  Farrars,  Ld.,  40 
Ch.  D.  395,  409;  Ite  Douqlas  and 
Fuu-eirs  Cunlruei,  1902,  2  Ch.  296  ; 
llodson  V.  Deans,  1903,  2  Ch.  647. 
652;  above,  p.  984,  n.  (/). 

(e)  Above,  p.  984,  n.  (/). 
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The  above-ineiitioned  rule  may  be  illustrated  by  the  Examples  of 

following  examples : — First,  a  trustee  for  sale,  whetlier  „     ^     ' 

_  o        _       i  _  '  '  Trustee  f(ir 

he  derive  his  authority  from  a  trust  for  or  power  of  sale. 
sale  (d),  cannot    purchase   the   trust    property,   either 
directly  or  indirectly,  from  himself  if  he  be  sole  trustee, 
or  from  the  other  trustees  and  himself  if  he  have  co- 
trustees {e),  or  from  his  co-trustees  or  co-trustee  alone  (./'), 
And  an  attempted  sale  of  this  kind  is  equally  voidable 
in  equity,  whetlier  it  be  made  by  public  auction  or 
private  contract  (i/),  to  the  trustee  directly  or  to  another 
person  purchasing  on  his  behalf  (//),  or  be  eifected  by 
his   retiring   from    the  trust   for  the  purpose  (?').     If,  Retirement 
however,  a  trustee  for  sale  retire  from  the  trust  and  purchase. 
some  time  afterwards  purchase  the  trust  property  from  Purchase 
the  then  existing  trustees,  the  interval  being  so  great  retirement, 
that  he  could  not  possibly  have  retired  in  contemplation 
of  such  purchase,  the  transaction  is  free  from  the  objec- 
tion of  its  being  a  sale  by  a  trustee  to  himself  (/.•)  : 
though  the  sale  would,  it  is  thought,  be  voidabL'.  in 
case  of  the  purchaser's  concealment  of  any  information 
acquired  by  him  as  trustee  and  affecting  the  value  of 
the  property  (/).     If  trustees  for  sale  in  good  faith  sell  Trustee  for 

,•,         .        ,  ,        ,  ,  ,.  ..       .     ,        sale  cannot  be 

the   trust   j^roperty  to   a   stranger   acting  quite  inde-  sub-purchaser 
pendentlv   of  them,   none   of    them   is   at   liberty   to  *y°™  ^ 

^  "  ^     •'  stranger 

purchase  the  whole  or  part  of  tlie  stranger  s  interest  pending-  com- 
pending  the  completion  of  the  contract ;  for  the  contract  the*o°io-*iual 
when  completed  would  amount  to  a  sale  of  the  trust  sale. 
property  by  the  trustee  to  himself  in  exercise  of  his 


(d)  See   above,    pp.   256,   263,  exercised. 

266.  (ff)  Expte.   Lacey,  6  Ves.    625  : 

(«)  See  cases  cited  above,  p.  984,  Lister  v.  L'Mer,  lb.  631;   Expfc. 

nn.  (/),  (>»),  («),  p.   985,  n.  {j)) ;  Bennett,  10  Ves.  381,  393. 

also  Foxy.  Mackreth,  2  Bro.  C.  C.  (A)  Above,  p.  984. 

400,    2    Cox,    320,   4   Bro.   P.   C.  (f)   Expte.    James,   8    Ves.   337, 

258,    L.    C.    Eq.  ;     Wlnchcote   v.  352;  Spring  v.   Pride,   4   De  G. 

Lawrence,  3  Ves.  740  J.  &  S.  395. 

( /")   In  this  case  the  authority  [k)  Re  Boles  and  British  Land 

to  "sell,   being   given   to    all    the  ('o.^s  Contract,  1902,  1  Ch.  244. 

trusteos,    is    of    course    not    well  {J)  Above,  p.  980. 
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Trustee  for 
sale  cannot 
buy  from 
himself  as 
agent  for  a 
stranger. 


Trustee  for 
purchase. 


Trustee  in 
bankruptcy. 


authority  to  sell(w).  When  the  trust  property  has 
been  fairly  sold  to  a  stranger  in  exercise  of  a  trust  for 
or  power  of  sale,  and  the  contract  has  been  completed, 
the  rules  of  equity  do  not  prevent  any  one  of  the 
trustees  from  afterwards  buying  the  property :  but,  of 
course,  if  the  purchase  by  the  trustee  took  place  very 
shortly  after  the  completion  of  the  former  sale,  the 
circumstances  would  be  suspicious,  and  the  trustee 
might  have  to  prove  that  he  acted  in  good  faith  {n). 
A  trustee  for  sale  is  no  more  competent  to  purchase  the 
trust  property  as  agent  for  a  stranger  to  the  trust  than 
he  is  to  buy  it  for  himself  (o).  For  to  act  as  agent  on 
behalf  of  a  j)urchaser  would  obviously  be  in  direct 
conflict  with  his  duty  as  a  trustee  for  sale  (o)  ;  and,  as 
we  have  seen  {j)),  an  authority  to  sell  is  not  well  exer- 
cised unless  the  vendor  contract  with  some  other  person 
acting  independently  of  him.  So  also  a  trustee  exer- 
cising a  trust  or  power  to  invest  his  trust  money  in  the 
purchase  of  land  is  not  at  "liberty  to  purchase  his  own 
land  for  the  trust,  for  his  interest  as  vendor  would  be 
opposed  to  his  duty  as  trustee ;  and  such  a  transaction 
would  not  amount  to  a  true  contract  of  purchase  and 
would  be  an  improper  exercise  of  his  authority  to 
buy  {q). 

The  duties  of  a  trustee  for  sale  and  the  consequent 
disability  to  purchase  are  incumbent  on  a  trustee  (and 
formerly  on  an  assignee)  in  bankruptcy  selling  the 
bankrupt's  property  in  exercise  of  his  statutory  power 
of   sale  (r)  ;    on   an   executor  or  administrator   selling 


{m)  See  cases  cited  above,  p.  984 . 
n.  (m). 

(«)  See  r<trkrr  v.  McKfnna, 
L.  R.  10  Ch.  96,  12G  ;  above, 
p.  98G,  aufl  n.  («)  ;  lie  Fostlc- 
thuaite,  60  L.  T.  514. 

(o)  Exptc.  Bennett,  10  Ves. 
;581  ;  Hcuse  v.  Brumt,  6  Do  (t. 
-M.  &:  G.  623,  628. 

(p,  Above,  p.  98G. 


(q)  Above,  pp.  983,  984,  and 
cases  cited  in  note  {!). 

(»•)  Expte.  Laceit,  6  Ves.  62.)  ; 
Explr.  Ihmvett,  lo' Ves.  380,  395  ; 
Bankruptcy  Rules,  1886,  No.  316, 
expressly  applying  the  principle 
in  question  to  the  trustee  and  to 
any  member  of  the  committee  of 
inspection. 
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leaseholds  or  other  personalty  of  the  deceased  to  raise 
money  for  payment  of  funeral  or  testamentary  expenses 
or  debts  (•s)  ;    on  an  executor  selling  lands  under  any 
power  of  sale  expressly  or  impliedly  conferred  on  him 
by  the  will  for  the  purposes  of  his  office  (t),  or  under 
the  power  of  sale  given  to  him  by  Lord  St.  Leonards' 
Act  (ii)  or  the  Land  Transfer  Act,  1897  (./•)  ;  and,  it  is 
thought,  on  a  tenant  for  life  selling  the  settled  land 
under  the  power  conferred  on  him  by  the  Settled  Land 
Act,  1882  {//).     On  the  other  hand,  the  rule  in  question  Rule  not 
does  not  apply  unless  the  trustee  pui'chasing  or  selling  ^^re\  ^' 
be  himself  exercising  an  authority  to  sell  or  buy  con-  trustee  is 
ferred  on  him  by  the  instrument  creating  the  trust. 


exercising:  an 


Thus  a  bare  trustee  (;:),  or  a  trustee  of  land  under  a  f»^uthority  to 

^  ''  ^  ^  sell  or  buy. 

simple  trust  of  land  for  one  in  fee  {a),  is  not  absolutely 
incapacitated  from  purchasing  the  trust  property ;  for 
such  an  one  lias  no  power  of  sale  (/.*)  ;  and  if  he  buy, 
the  ccdui-que-trusf  must  necessarily  be  the  vendor  (c). 
So  also  a  trustee  who  has  disclaimed  or  never  acted  in 
the  trust  (r/),  or  an  executor  who  has  renounced  probate 
or  has  never  intermeddled  with  the  testator's  estate  {e), 
is  under  no  disability  to  purchase  property  sold  by  the 
other  trustees  or  executors  under  any  authority  vested 
in  them  by  the  terms  of  the  trust-instrument  or  by 
virtue  of  their  office. 

With  respect  to  sales  of  settled  land  to  the  tenant  for  Trustees 
life  under  the  settlement,  it  may  be  mentioned  that,  ^  power  of  ^' 

sale  exer- 

(.s)  Killkk  V.  Flexney,  4   Bro.  6th  ed. ;  39,  7th  ed. 

C.   C.    161  ;    WaUon  v.    Toone,   6  {z)  Above,  p.  220,  n.  [x). 

Madd.  153  :    see  above,  pp.   217,  {a)  Above,  p.  2.56. 

218,  228,  n.  (x).  [h)  I'arkcs   v.    White,    U    Ves. 

{t)  See  Baker  v.  Read,  18  Beav.  209,  226  ;  above,  p.  256. 

398  ;  Smedletj  v.  Varlcy,  23  Beav.  (r)  See  above,  p.  979. 

388  ;  above,  pp.  225,  226.  {d)  Stacey  v.  Elph,  1  My.  &  K. 

{u)  Above,  pp.  226 — 228.  195. 

:>)  Above,  pp.  228—233.  (c)   Clark  v.  dark,  9  App.  Cas. 

[y)  See  above,   pp.   301,  332-  733;  Re  Roles  and  British    Land 

335;   Boyce  v.   Edhrookf,   1903,    1  ro.'.v    Contract.   1902,   1    Ch.    244. 

Ch.  836;    1  Dart,  V.  i:  P.  37.   12.  247. 
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I'iseable  with 
the  cousent  of 
the  tenant 
for  life  may 
sell  to  hira. 

Sale,  pur- 
chase, ex- 
change, or 
partition  in 
favour  of 
tenaut  for 
life  under 
Settled  Land 
Act,  1890. 


Power  to 
lease  land. 


where  tlie  trustees  of  a  settlement  of  land  are  em- 
powered to  sell  with  the  consent  of  the  tenant  for  life, 
it  has  been  held  that  they  may  well  sell  to  him  (./'). 
And  under  the  Settled  Land  Act,  1890  {g),  where  a 
sale  of  settled  land  is  to  be  made  to  the  tenant  for  life, 
or  a  purchase  is  to  be  made  from  him  of  land  to  be 
made  subject  to  the  limitations  of  the  settlement,  or  an 
exchange  is  to  be  made  with  him  of  settled  land  for 
other  land,  or  a  partition  is  to  be  made  Avith  him  of  land 
an  undivided  share  whereof  is  subject  to  the  limitations 
of  the  settlement,  the  trustees  of  the  settlement  shall 
stand  in  the  place  of  and  represent  the  tenant  for  life, 
and  shall,  in  addition  to  their  powers  as  trustees,  have 
all  the  powers  of  the  tenant  for  life  in  reference  to 
negotiating  and  completing  the  transaction.  It  is 
important  to  remark,  in  connection  with  the  sale  of 
land,  that  the  better  opinion  is  that  a  power  to  lease 
land  is  entirely  governed  by  tlie  rule  now  under  con- 
sideration as  well  as  a  power  to  sell,  and  cannot  there- 
fore be  well  exercised  by  a  lease  made,  either  directly 
or  indirectly,  to  the  donee  of  the  power  :  unless  such  a 
lease  be  authorised  by  the  instrument  conferring  the 
power  (//) .  Thus,  a  lease  of  settled  land  cannot  well 
be  made  by  a  tenant  for  life  to  himself,  or  (it  is 
thought)  to  a  trustee  for  himself,  under  the  j)ower 
of  leasing  given  to  him  by  the  Settled  Estates  Act, 
1877  (A),  or  the  Settled  Land  Act,  1882  (/).  And  the 
Settled  Land  Act,  1890  (^),  does  not  enable  any  such 
lease  to  be  made  by  the  trustees  of  the  settlement. 


(/)  llouind  V.  l)iictuic,  T.  k.  K. 
81  ;  iJiccoiison  v.  Talhot,  L.  R.  G 
Ch.  32.  See  Graver  v.  H/if/c/l, 
:i  Rush.  428,  432  ;  Hcaden  v.  Kitiff, 
!l  Hare,  499,  519-r,21. 

(r/)  Stat.  53  &  54  Vict.  c.  G!), 
s.  12,  passed  IHth  Aug.  1890. 

(//J  Fiirwill,    J.,   JJ">/<r    V.    /•■>/- 


brou/u;  1903,  1  Ch.  83G,  843  AYy.  ; 
dissouting  from  the  opinion  ex- 
pressed by  Pago  Wood,  V.-C,  in 
licvan  V.  Ilabgood,  1  J.  &  H.  222, 
229.  And  see  A.-G.  v.  Clarendon, 
17  Ve.s.  491,  500. 

{,)  Above,  p.  989. 


OF  RELATIVE  DISAMTLITY  IN  EQAllTY.  991 

The  rules  governing  the  case  of  a  trustee  for  sale  or  PeisoDw  in  a 

1  1,  ,.      ,  ,        .  .       .  .       fiduciary 

purchase   are  equally   applicable    m    every  instance  m  position  as 
which    a    person    exercising   an    authority    to    sell    or  regards  the 

.  r>  t       •  1      •  1  exercise  of 

purchase  stands  m  a  fiduciaiy  relation  to  the  person  an  authority 
by  or  on  whose  behalf  the  authority  was   conferred  ;  ^^^^jja^g 
although  the  former  may  not  be  a  trustee   under    a 
formally  constituted  trust.     Thus,  an  agent  employed  Principal 
to  sell  or  purchase  land,  such  as  an  auctioneer,  an  estate  '       ° 
agent,  or  a  solicitor,  cannot  buy  the  principal's  land 
from  himself  for  his  own  use  or  purchase  his  own  land 
from  himself  for  the  principal  (/.)  :  though  he  may  buy 
the  principal's  land  from   the  principal  or  sell  his  own 
land  to  the  principal,  subject  to  the  rules  affecting  that 
class  of  contract  (/j .     So  also  a  director  of  a  company  Directors  of 
cannot   purchase    the    company's    land    from    his    co-  ^  company, 
directors   and   himself  {)n) ,   and   if    he    sell    his    own 
property  to  the  company,  the  sale  is  voidable  at  the 
company's  option  (n).       Nor  can    the  lic^uidator   of    a  Liquidator, 
company  sell  its    assets  to   a   trustee   for   himself  (o) . 
Promoters  also  stand    in    a  fiduciary  relation   to   the  Promoters, 
company  which  they  promote ;  and  if  they  sell  their 
own  property  to  the  company  by  the  agency  of  them- 
selves   acting    as   directors,  and    concealing   from    the 
shareholders  their  ownership  of  the  property  sold  or 
the  natui'e  of  their  interest  in  the  sale,  the  contract  is 
voidable  at  the  company's  option  accordingly  (/;).     If, 
however,  persons  acquire  property  at  a  time  when  they 
do  not  stand  in  the  relation  of  promoters  to  any  con- 
templated compan}^,  they  are  at   liberty  to   sell   that 
property  to  any  company  which  they  may  afterwards 

(k)  Oliver  V.  CoHi-i,  8  Trice,  127  ;  {p)  Erlanger  v.  Kew  Sombrero 

above,  p.  982,  and  n.  ((>).  Phosphate  Co.,  3  App.  Cas.  1218, 

(/)  See  above,  pp.  981,  982.  1229,  123G,  1260  ;  Uo  Cape  Bretnn 

(m)   Ahcrdem  Rij.Co.v.  Blail-ie,  Co.,  29  Ch.  D.  795,  811;   Glwk- 

1  Macq.  4G1.  sd-in  v.  Banies,  1900,  A.  C.  240: 

(»)   Bnrland  v.  EarJe,   1902,  A.  Re  Lady  lurrrv-st,  ^-c..  Ld.,  1901, 

C.  83,  98,  99.  I  Ch.  .582,  589,  .590  :  and  sec  Ry 

(o)  Silkstone   and    Ha'u/h    Moor  Tkirhti,  1911,  1  K.  B.  95. 
foal  Co,  \.  Ednj.  1900,  I'Ch.  167. 
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Application 
of  the  rule 
where  the 
party  exer- 
cising the 
authority  is 
not  in  a 
fiduciary 
position. 


promote  (</)  :  but  in  order  that  such  a  sale  may  be  valid 
and  unimpeachable,  it  must  be  carried  out  through  the 
ageucy  of  an  independent  board  of  directors  informed 
of  the  promoters'  interests  and  capable  of  exercising  an 
unbiassed  judgment  as  to  the  terms  of  the  sale,  or, 
if  the  directors  be  the  promoters  themselves  or  their 
nominees,  full  disclosure  must  be  made  to  the  share- 
holders of  the  promoters'  position  as  vendors  and  as 
directors  of  the  purchasing  company,  of  the  nature  of 
their  interests  in  the  property  which  they  sell  to  the 
company,  and  of  their  profit  (if  any)  on  the  sale  (r). 

As  already  mentioned  (.s),  in  every  instance  in  which 
a  person  exercising  an  authority  to  sell  or  purchase 
stands  in  a  fiduciary  relation  to  those  by  whom  or  on 
whose  behalf  the  authority  was  conferred,  the  rule,  that 
he  cannot  sell  to  or  buy  from  himself,  may  be  justified 
on  the  principle  that  he  shall  not  be  allowed  to  place 
his  own  interest  in  conflict  wdth  his  duty.  Even  in 
these  cases,  however,  the  rule  appears  to  rest,  at  bottom, 
on  the  ground  that  a  sale  or  pui'chase  by  the  authorised 
person  to  or  from  himself  is  no  contract  at  all,  and  is 
therefore  no  proper  exercise  of  the  authority.  Expressed 
in  this  form,  the  rule  is  equally  applicable  where  the 
person  exercising  the  authority  does  not  stand  in  a 
fiduciary  relation  to  those  by  whom  or  on  whose  behalf 
the  authority  was  conferred  (?').  Thus  it  governs,  not 
only  the  case  of  a  mortgagee  exercising  his  powers  of 
sale  {u),  but  every  instance  in  which  a  person  entitled 
to  a  charge  on  any  property  is  invested  with  a  power  or 
authority  to  sell  the  property  in  order  to  realise  the 
amount  of  money  charged  {x).     And  the  reason  of  the 


{q)   Governs  cane,  1    Ch.  D.  182, 
187. 
{)■)  See  Lmpni'iK   Xitrrdr  Co.  v. 

ImiJUii'Ix     S;j,i,!,r(itr,     1809.     'i     Ch. 

'•'t'J'2  :  nn(l  cHM'M  cited  in  note  (  ), 
above. 


(.s)  Above,  pp.  984,  985. 

(/)  Above,  pp.  984— 98(). 

[u)  Above,  pp.  341,  985. 

{.r^  Br  n/n7/i'\s  Trusf.i,  1  Mao.  & 
.  488  :  .S'.  (\,  uom.  Lewis  v.  Hl//- 
roi,  ;3  H.  L.  C.  G07,  028— fi.'^O. 
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rule  appears  to  be  equally  applicable  to  the  exercise  of 
any  authority  to  purchase  land. 

The  rule  in  question  has  two  corollaries.     First,  that  Person  in- 
as  the  perron  invested  with  an  authority  to  sell  or  pur-  nested  with 

A  -^  1  an  authority 

chase  cannot  well  exercise  it  by  selling  to  or  purchasing  to  sell  c.mnot 

n  ^  •  ^e  ^  ^  l  ^^  •  -l     •       well  exercise 

irom  hiraseir,  so   also    he  cannot  well   exercise   it   in  jt  in  favour 
favour  of  any  aeent  emr)loyed  by  him  to  conduct  or  act  °^  ^^^  2^'^ 

1  T         P  1  11  -i      •  ag-entinthe 

in  the  sale ;  lor  the  agent  has  the  same  duties  as  the  matter. 
principal  in  the  matter  of  the  sale  (//),  and  their  per- 
sonality is   regarded  as  identical  (s).      Secondly,   that  pg^son  excr- 
where   a   person   authorised   to  sell  or   purchase  land  cisino-  an 
contracts  with  an  independent  buyer  or  seller,  througb  favour  of  an 
whom  he  has  himself  an  interest  in  the  sale  oi^posed  to  "^'i^penflent 

pfirty  through 

the  interest  of  his  principal,  then,  if  the  buyer  or  seller  whom  he  has 
have  notice  of  this  fact  and  of  the  consequent  conflict  of  t],^  sale.  ** 
interest  and  duty,  the  onus  lies  on  him  of  proving  the 
fairness  of  the  transaction ;  and  the  sale  is  voidable,  at 
the  option  of  those  by  or  on  whose  behalf  the  authority 
was  conferred,  in  case  of  his  failure  to  discharge  the 
burthen  of  proof  («).  For  example,  the  solicitor  or 
auctioneer  employed  to  conduct  a  sale  of  land  by  a 
person  selling  it  under  a  trust  for  or  power  of  sale 
cannot  become  the  purchaser  thereof  {b).  And  where  a 
building  society  sells  land  in  exercise  of  a  mortgagee's 
power  of  sale,  and  the  secretary  or  a  member  of  the 
committee  of  the  society  has  taken  part  in  conducting 
the  sale,  he  cannot  purchase  the  land  under  an  exercise 
of  the  power  (c) .     The  first  corollary  is  not,  however, 

(y)    WhUconib     v.    Miiichin,     .)  Ld.,  40  Ch.   D.    395;   Hodson   v. 

Madd.   91;  Re  Bloye's   Tnisls,    1  JJecois,  1903,  2  Ch.  647,  Go3. 

Mac.  &  Gr.  488,  49b  :   S.  C,  nom.  {b)  Doicnes  v.  Grazcbrook,  3  Mer. 

LeiviH  V.  Uitlman,  3  H.  L.  C.  G07  ;  '200,  209;  Re  Bhi/e'a  Trusts,  1  Mac. 

Martinson  v.    Clowes,  21    Ch.   D.  &   G.   4S8  ;   <S'.  (,'.,  nom.  Lcicis  v. 

857  ;  Farrar  v.   Furrars,  Ld.,  40  IliUman,  3  H.  L.  C.  607. 

Ch.  D.  39o,  409  ;  7/oc?S(jH  V.  7)w«.s,  (c)    Martinson     v.     C/ours,     21 

1903,  2  Ch.  647.  Ch.   D.   857 ;  affirmed,  52  L.  T. 

[z)  Above,  p.  248.  706,  W.  N.  (1885)  41 ;  Kodson  v. 

(a)  Jfesse  v.   Briant,   6    De   G.  Deans,  1903,  2  Ch.  647. 
M.  &  G.  623  ;   Farrar  v.  Farrars, 


Farrars.  Ld. 
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applicable  unless  the  purchaser  and  the  person  exercis- 
ing the  authority  stand  at  the  time  of  the  sale  in  the 
relation  of  agent  and  principal.  Thus,  if  a  solicitor  or 
other  agent  be  employed  in  a  proposed  sale  by  a  person 
exercising  an  authority  to  sell,  and  the  sale  prove  to  be 
abortive,  and  the  relation  of  principal  and  agent  be  dis- 
solved, and  some  time  afterwards  the  former  agent  pur- 
chase the  property,  the  sale  is  not  void  according  to  the 
rule  in  question,  though  it  is  voidable  in  case  the  pur- 
chaser took  any  unfair  advantage  of  his  former  position 
as  agent  and  the  onus  lies  on  him  of  proving  that  he 
Fiirrarv.  did  not  {(l).  So  where  one  of  several  mortgagees,  who 
acted  as  their  solicitor,  promoted  a  company  to  buy  the 
mortgaged  property  and  became  a  substantial  share- 
holder therein,  and  the  company  then  bought  the 
property  from  the  mortgagees  selling  under  their  power 
of  sale,  it  was  held  that  the  sale,  being  made  to  the 
company,  a  distinct  and  independent  legal  personality, 
was  not  void  as  being  a  sale  to  the  solicitor  mortgagee 
himself.  It  was,  however,  considered  that,  in  view  of 
the  conflict  between  interest  and  duty  involved  in  the 
solicitor's  position  of  vendor  and  shareholder  in  the 
purchasing  company,  the  eomr)any  having  notice  thereof 
were  charged  with  the  burthen  of  upholding  the  sale, 
as  against  the  mortgagors  seeking  to  redeem  ;  though  in 
the  circumstances  the  sale  was  upheld  {e).  This  illus- 
trates the  second  corollary.  In  like  manner,  where  a 
solicitor  authorised  by  one  of  his  clients  to  sell  the 
client's  land  sold  it  to  another  of  his  clients,  for  whom 
lie  acted  in  the  matter  of  the  purchase  and  the  pur- 
chaser had  notice  of  the  solicitor's  position,  it  was  held 
tliat  tlie  contract  was  not  specifically  enforceable  at  the 
purchaser's  suit  unless  ho  could  prove  that  the  vendor 

[il)  Niitt  V.  Kiisioti,  1891),  1  Cli.  Iracl.,  1902,  1  Ch.  214  ;  see  above, 

S7.'5,  H7H,  affirmed  ou  the  ground  pp.  980,  981. 

of  lachcH,    1900,    1    Ch.   29;    Jie  (e)  Fmrar  v.   Favrars,  Ld.,  40 

Uoli'ii  a)id  llrifish    Lioid  Ci'.'n  C'oii-  Ch.  D,  395. 
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was    at    no    disadvantaf'-e    and    tlio    transaction    was 
fair  (/). 

As  above  stated  (17),  if    tlie  instrument  creating  an  Where  the 

authority  to  sell  or  purchase    expressly   or   impliedly  *'^"j'^  "^  ^^^ 

permit  the  person,  to  whom  the  authority  is  given,  to  allow  ot'its 

be  himself  the  purchaser  or  vendor,  the  case  is  taken  ci^eTinfavour 

out  of  the  general  rule  ;  and  he  may  well  sell  to  or  buy  ^^  the  person, 

p  1  •         IP-  •  p  ;  1  /  7  \       mi  to  whom  it  in 

irom  himseli  m  exercise  01  the  power  (A).  Thus  trustees  given. 
for  sale  appointed  by  will  are  sometimes  authorised  to 
become  the  purchasers  of  the  trust  property  (/).  And 
directors  of  a  company  are  frequently  authorised  by  the 
articles  of  association  to  contract  with  the  eompan}', 
provided  that  their  interest  in  such  contract  be  dis- 
closed (/»•).  But,  of  course,  in  every  case  in  which  a 
person  invested  with  an  authority  to  sell  or  purchase  is 
specially  empowered  to  be  himself  the  purchaser  or 
vendor,  the  terms  of  the  special  power  must  be  strictly 
observed  ;  if  not,  the  general  rule  will  prevail  (1). 

We  have  seen  {m)  that  any  trustee,  notwithstanding  Purchase  of 
that  he  be  a  trustee  for  sale,  may  purchase  the  whole  or  t^^  t™^*^  P''"- 

.  .  perty  by  a 

any  part  of  the  beneficial  interest  in  the  trust  property  tnustee  for 

from  his. ccstui-qKe-frusts,  subject  to  the  rule  governing  l^s^f,iln^l.  ^^ 

this  particular  kind  of  contract  and  explained  above  (;?).  irmts ;  or 

But  of  course  an  effective  purchase  of  this  kind  can 

only  be  made  of  the  interests  of  such  of  the  ccsfui-quc- 

triists  as  are  aid  jurk  {0).     A  trustee  for  sale  may  also  by  leave  of 


the  Court. 


(/)  Hesse  v.  Briant,  6  De  G.  disclosure  was  not   duly  made  ; 

M.  &  G.  623 ;  see  above,  p.  988.  Costa   lilca   lii/.    Co.   v.   Forwouti, 

{g)  Above,  p.  984.  1901,  1  Ch.  746. 

[h)  BraclfH   v.    Kiiif/,    9    Hare,  (/j  Consider  the  cases  cited  in 

499,  519,  520;  Boycr  v.  IJdbroohe,  the  previous  note ;  and  the  case 

1903,  1  Ch.  836,  846,  847.  of  promoters  of  a  company,  above, 

(i)    Davidson,       Prec.      Couv.  p.  991. 
Vol.  IV.  p.  84,  n.,  3rd  ed.  [m)  Above,  p.  979. 

{k)    See     Imperi'il     Mercantile  [n)  Above,  p.  980. 

Credit  Asson.  v.    Coleman,  L.   R.  (o)  See  Franks  v.  Bo/lans,  L.  R 

6   Ch.    558;    reversed,    L.    R.  6  3  Ch.  717. 
H.   L.    189,  on  the  ground  that 
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trustee  for 
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by  leave  of 
the  Court. 


be  allowed  to  purchase  the  trust  property  by  leave  of 
the  High  Court  or  another  Court  of  competent  jurisdic- 
tion [p).  Where  all  the  ccsfui-qiie-fntsfs  are  absolutely 
entitled  and  siii  juris,  and  it  is  proposed  that  their 
trustee  for  sale  shall  purchase  the  trust  property,  it  is 
for  them  to  decide  whether  he  shall  be  allowed  to  do 
so ;  and  if  application  be  made  to  the  Court  to  execute 
the  trust  for  sale,  the  Court  will  not  in  the  first  instance 
give  leave  for  the  trustee  to  bid  at  the  sale,  or  to 
purchase,  against  the  wishes  of  any  of  those  beneficially 
entitled.  If,  however,  it  prove  impossible  to  sell  the 
estate  to  anyone  else  for  so  good  a  price  as  the  trustee 
offers,  the  Court  may  then  sanction  the  purchase  [q). 
Where  any  of  the  cesfiii-qtie-trusfs  are  infants  or  other- 
wise under  disability  (r),  or  are  unborn  or  unascertained 
persons,  the  Court  has  jurisdiction  to  give  leave  on  their 
behalf  for  the  trustee  for  sale  to  be  himself  the  pur- 
chaser :  but  such  leave  will  not  be  given  unless  it  be 
shown  that  the  trust  property  cannot  be  so  advanta- 
geously disposed  of  to  any  other  person  (s).  It  appears 
that,  where  leave  is  given  by  the  Court  for  a  trustee  to 
bid  at  a  sale  by  the  Court  or  to  purchase  the  trust 
property,  he  is  placed  in  the  same  position  as  any  other 
l^urchaser  {f),  and  the  sale  is  not  voidable  for  mere  non- 
disclosure by  him  of  all  facts  within  his  knowledge 
affecting  the  value  of  the  property.  But  if,  on  the 
application  to  obtain  such  leave,  the  trustee  intentionally 
withhold  information  which  he  has  acquired  and  which 


(p)  The  County  Courts  have 
the  ('(juitalile  jurisdiction  of  the 
Tlifrh  Court  in  proceedings  for 
the  cxc'cution  of  trusts,  where 
tiie  trust  estate  docs  not  exceed 
t)ie  value  of  oOO/.  ;  stat.  51  &  52 
Vict.  c.  4U,  H.  57;  and  the  Courts 
of  Chancery  of  the  counties  pahi- 
tino  of  Lancaster  and  Durham 
exerciHO  equitable  jurisdiction  ; 
see  Wu.s.    Keal    Trop.    IPG.    19", 


•277,  n.  (jy),  2lRt  ed. 

{q)  Exptc.  James,  8  Ves.  337, 
352,  3  )3  ;  I'cnnant  v.  Trcnchard, 
L.  R.  4  Ch.  537,  545—547. 

(r)  See  above,  pp.  879,  888, 
889,  939. 

(.?)  Camphrll  v.  Walker,  5  Vea. 
f)78,  ()81 ;  Farmer  v.  Dcau,  32 
Beav.  327  ;  TetuKJiif.  v.  Treuchard, 
L.  R.  4  Ch.  537,  547. 

{t\  Above,  p.  767. 
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tends  to  enhance  the  value  of  the  propert}^  such  conduct 
is  fraudulent,  and  the  sale  would  be  voidable  accord- 
ingly (;^).  Trustees  for  the  purchase  of  land  may  in  Trustees  fur 
like  manner  and  subject  to  sunilar  conditions  sell  their 
own  laud  to  their  cc.sfni-quc-tnisf.s  (and  not  to  them- 
selves) (x),  or  may  buy  the  same  for  the  trust  witli  the 
leave  of  the  Court  (//). 

Where  one   invested  with   an  authority  to   sell   or  Eights  of 
purchase  in  effect  sells  to  or  buys  from  himself,  the  infured^by** 
persons  by  or  on  whose  behalf  the  authority  was  con-  the  impr.)prr 

Gxcrcisp  ot 

ferred   have  tlie  option  of   affirming  or  avoiding  the  an  authority 

transaction  :   and  if  they  elect  to  affirm  it,  the  person  ^°  ^^]}  °^ 
_  -^  '      _       ^_  purcn.'ise. 

autliorised    is   firmly  bound    and    cannot   maintain,  as 
against    them,    that    the    purported    exercise    of    his 
authority  was  void  (~).     As  in  the  case  of  a  conveyance  Affirmation 
induced  by  fraud  or  undue  influence  {a),  affirmation  of  exJre.-s  or 
the  transaction  may  be  either  express,  or  implied  from  ""pl"''!- 
the  acts  of  the  parties  (b)  ;  as  from  long  inaction  {<•),  or 
in  the  case  of  a  purchase  from  using  the  land  as  their 
own,  after  they  have  become  aware  of  the  facts  entitling 
them  to  set  the  sale  aside  (r/).     But  no  inaction  or  user 
can  be  evidence  of  an  intention  to  affirm  the  trans- 
action, so  long  as  the  injured  parties  had  no  knowledge 
of  the  facts  giving  rise  to  the  right  to  rescind  (c).    AVhen 

(u)  See    Boswell   v.    Coaku,    23  Earcourt  v.  White,  28  Beav.  3011. 

Ch.  D.  302;  reTersed,  27  Ch.  D.  309—311. 

424;  and  restored,  II  App.  Cas.  [d)  Re  Cape  Breton  Co.,  29  Ch. 

232,    235—237,   240  ;  above,   pp.  D.   795  ;   Lachjicell  Minhu/  Co.  v. 

769,  770.  Brookes,  35  Ch.  D.  400  :   Re  Liidij 

(.(■)  Above,  p.  979,  and  n.  (;;).  Forrent  Mine,  1901,  1  Ch.  582. 

(y)  Lewin  on  Trusts,  439,  6th  [e)  Randall    v.     Errinciton,     10 

ed.";   583,  11th  ed.  Ves.  423  :    Chahiier  v.   Bradleif.  1 

(-•;)   Expte.    Hughes,  C,  Yea.  017,  J.   &  W.   51,    67,68;   Charier  \. 

023-025.  Treveh/an,  11  CI.  &:Fin.  714,  738, 

(ff)  Above,  pp.  828,  829,  852.  739,  740  ;   Life  Association  of  Scot - 

[h]  Morse  x.Roijal,  12  Ves.  355.  land\.  Siddal,  3   De   G.  V.   k  J. 

((•)  Grer/ori/v.  G regori/,  G.  Coo-p.  58,  74,  77;  J^e  Bitssche  v.   Alt.  8 

201,  Jac.'  631  ;  Baker  v.  Read,  18  Ch.  D.  286,  314  ;  above,  p.  S.VJ, 

Beav.  398,  3  W.  R.  118  ;  and  see  and  n.  (ff). 

w.— 11.  9 
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the  sale   has  been  once  affirmed,   either  expressly  or 

impliedly,  it  cannot  afterwards  be  set  aside  (,/').     If  the 

injured  parties  choose  to  avoid  the  transaction,  their 

rights   vary   according   as   the    person,   to   whom   the 

authority  was  given,  did  or  did  not  stand  in  a  fiduciary 

relation  to  them,  and  according  as  the  authority  were 

AVliere  the       for  Sale  or  purchase.     In  the  case  of  an  authority  given 

rised  is  in  a      ^^^   ^  person  in   a   fiduciary  position  to  sell  land,  the 

fiduciary  injured  parties  may  claim  to  have  either  a  reconveyance 

position,  and  ''  ^  "^  i-i  opi  • 

the  authority    to  them  or  a  resale  for  their  benefit  of  the  property  m 
IS  to  se  1.  question,  or  if  the  trustee  for  sale  have  disposed  of  the 

land  or  any  part  thereof  to  a  purchaser,  from  whom  it 
cannot  be  recovered,  they  may  claim  to  make  the 
trustee  accountable  with  interest  at  four  per  cent,  (g) 
for  any  profit  realised  by  him  on  such  re-sale  or  else  for 
the  true  value  of  the  land  over  and  above  the  price 
paid  on  the  attempted  sale  to  himself  (h).  And  where 
the  land  has  been  so  resold,  the  injured  parties  are 
entitled  to  an  inquiry  as  to  the  true  value  of  the  land 
when  sold  by  the  trustee  to  himself  and  as  to  the  profits 
realised  on  the  resale,  and  may  make  the  trustee  account 
with  interest  for  the  profits  realised  by  him  or  for  the 
difference  between  the  true  value  and  the  price  at 
which  he  affected  to  take  over  the  estate,  as  may  be 
most  beneficial  to  them  (//).  Where  a  reconvej'ance  is 
claimed,  the  trustee  for  sale  must  account  on  the  footing 
of  wilful  default,  but  without  interest,  for  all  rents  and 
profits  received  or  receivable  by  him  since  the  sale,  and 
he  will  be  charged  with  an  occupation  rent  for  any  part 
of  the  property,  of  which  he  has  been  liimself  in  pos- 
session :  but  he  may  claim  the  return  of  liis  purchase 
money  with  interest  at  four  per  cent,  and  an  allowance 

(/)  See    liist    note  hut  one;  Ilanhviclir  y.  T'lrnww,  4  Ves.  4 1 1  ; 

iihove,  p.  829.  Exptc.  Itei/nulds,  5  Voa.707;  Expte. 

if/)  Above,  p.  83C,  n.  (y).  l[ii(ihrs,  fi  Ves.  617  ;  Expte.  Lacey, 

(//)  Eoxv.Markntli,  2  Bro.  C.  C.  ib.  G25,  630  ;  Exptr.  James,  8  Ves. 

400,420,421,   2  Cox,  320—322;  337,   3oI  ;  Randall  v.    Erriiigton, 

Hall  V.  Hallet,  1  Cox,  134,  139;  10  Ves.  423. 
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for  necessary  outgoings  and  substantial  improvements 

and   repairs  (?').      If   a   resale   be   desired,   it   will   be 

ordered   conditionally   on   the    trustee   for   sale   being 

obliged   to  adhere   to  his   purchase  in  case  the  price 

obtained  on  the  resale  be  less  than  what  he  gave  for  the 

land  (/i).     If   the   land   fetch   a   higher   price   on   the 

resale,  tlie  trustee  may  claim  to  be  recouped  thereout 

all  suras  expended  by  him  in  necessary  outgoings  and 

substantial    improvements    or   repairs :    but    he   must 

account,  as  in  the  case  of  reconveyance,  for  all  rents 

and  profits  received  or  receivable  by  him  prior  to  the 

resale  (/).    Where  there  is  no  fiduciary  relation  between  Where  the 

the  person  on  whom  the  authority  was  conferred  and  P*'^-'l°^  antho- 

•t  ...  rised  IS  not  in 

those  by  whom  or  on  whose  behalf  it  was  given,  it  does  a  fiduciary 
not  appear  that  the  latter  can  insist  on  resale  if  they  ^°^^  ^""" 
elect  to  set  the  transaction  aside ;  their  rights  appear  to 
be  confined  to  claiming  a  reconveyance  on  such  terms  as 
they  wovdd  be  entitled  to  demand  it,  if  the  transaction 
had  never  taken  place.  Thus,  if  they  be  mortgagors 
and  the  mortgagee  has  sold  to  himself  in  attempted 
exercise  of  his  power  of  sale,  their  right  is  to  redeem, 
that  is,  to  demand  a  reconveyance  on  payment  of 
principal  and  interest  due  on  the  mortgage  debt,  and 
costs  {m). '  And  the  mortgagee,  having  in  fact  taken 
possession  under  colour  of  a  sale  to  himself,  is  liable  to 
account  as  a  mortgagee  in  possession  and  on  the  footing 
of  wilful  default  for  all  rents  and  profits  actually  re- 
ceived or  possibly  receivable  by  him  in  respect  of  the 
mortgaged  property :  but  he  does  not  incur  the  same 
liability  exactly  as  a  trustee  for  sale.  Thus,  where  the 
mortgagee  being  in  possession  under  a  colourable  sale 

(i)  See  cases  cited  in  previous  (/;/)  See   Ec  Bloye'/s    Triisfs,    1 

note  ;    Silkstone  and   Haigh  Moor  Mac.   &   G.  488,  503  sq.  ;  S.  C, 

Coal  Co.  V.  Edei/,  1900,  1  Ch.  1G7.  nom.  Lewis  v.  HiUman,  3  H.  L.  C. 

(k)  Expte.  Mei/nolds,  a  Ves.  707  ;  607,   631   sq. ;  National   Banlc   of 

JExpte.  Huff/ies,  6  Ves.  617;  H-vptc.  Australasia  v.    United,   ^c.  Co.,  4 

Laceij,  ib.   625  ;  E.rpte.  James,  S  App.     Cas.    391  ;    Martinson,    v. 

Ves.  337.  C'/o?m,  21  Ch.  D.  857,  861,  862; 

(/)  Ibid.  Hodson  v.  Beans,  1903,  2  Ch.  GJ7. 

9(2) 
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has  resold  the  whole  or  a  part  of  the  property  to  a  pur- 
chaser from  whom  it  cannot  be  recovered,  he  is  of 
course  charg-eahle  with  the  actual  price  received  on  the 
resale :  hut  if  he  resold  at  a  loss,  or  at  an  undervalue, 
he  is  not  chargeable  (as  a  trustee  would  be  (n)  )  with 
the  difference  between  the  actual  price  obtained  on  the 
resale  and  the  true  value  of  the  property  at  the  time 
when  he  purchased  it  for  himself,  but  can  only  be  made 
to  account  for  the  difference  between  the  price  at  which 
he  actually  resold  and  that  for  which  he  might,  but  for 
his  wilful  default  or  negligence,  have  sold  the  property 
to  the  sub-purchaser  (o). 

Within  what         A  sale  of  land  made,  in  exercise  of  an  authority  to 

may  be  set       ■'^sH,  by  the  person  so  authorised  to  or  in  trust  for  him- 

aside.  ggjf^  j-g  voidable  b_//  all  persons,  who  may  succeed  to  the 

estate  or  right  of  those  by  whom  or  on  whose  behalf  the 

Prior  to  authority  was  conferred  (^j).     And  so  long  as  the  sale 

rests  in  contract  only  and"  has  not  been  completed  by 

conveyance,  it  is  voidable  agaimt  all  persons,  who  claim 

under  it,  whether  gratuitously  or  for  value,  and  whether 

with  or  without  notice  of  the  facts  avoiding  the  sale  {q). 

After  com-       After  the  contract  has  been  completed,  the  extent  of 

exte^nt^'uf  the    ^^^®  injured  parties' right  to  relief  varies  according  as 

right  varies      they  themselves  concurred  in  the  conveyance  or  as  the 

the  mn\ni>  r  of  land  Were  assured  by  the  authorised  person  alone,  in 

""'      "  ^^''^      professed  exercise  of  his  authority.     In  the  former  case 
coijveyance.        ^  _    ^  "^ 

the  injured  persons  have  themselves  conveyed  away 
their  own  estates  and  given  an  apparent  and,  to  some 
extent,  a  real  consent  to  the  sale ;  though  they  might 
not  have  so  consented  if  they  had  known  the  true 
facts  (>•).     The  conveyance  is  therefore  not  altogether 

(n)  Above,  p.  998.  II    CI.    &   Fin.    713;    Baileij   v. 

{())  XalioDal  Bunk  of  Austrahma  Barnca,  1894,  1  Ch.  25. 

V.    Unilid,  S!C.    (Jo.,   4   App.    Cas.  ((/)  Above,  pji.  TAB,  1)84,  u.  (w) ; 

a91,  410—412.  and  see  Re  Faliiin'.s,  ^c.  Co.,  1904, 

(/;)    RanduU    v.    Errimiton,    10  2  Ch.  743. 

Ves.  423  ;   (Jhartir  v.    Trvvibjan,  (»•)  See  above,  p.  7o7. 
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void  :  althougb,  if  the  conveying  parties  were  aware  of 
the  facts,  the  assurance  may  he  voidable  as  a  sale  by 
(r.sfid-qiie-frn.sf  to  trustee,  or  by  principal  to  agent,  or 
on  similar  grounds  (s)  ;  and  if  the  facts  were  fraudu- 
lently concealed,  it  will  be  voidable  as  a  conveyance 
induced  by  fraud  (t).  In  either  instance,  the  conveying 
parties,  having  by  their  own  act  parted  with  all  their 
estate,  have  only  a  bare  right  of  action  in  equity  to 
set  aside  the  sale.  This  may  be  successfully  asserted 
against  the  purchaser  and  his  trustee  or  nominee,  their 
representatives  in  law,  and  all  otlier  persons  who  may 
succeed  to  their  estate,  either  gratuitously,  with  or 
without  notice  of  the  facts  invalidating  the  sale  {n),  or 
for  value,  but  with  notice  of  those  facts  {x)  :  but  such 
a  right  is  of  no  avail  against  any  person  claiming 
under  the  conveyance  as  puroliaser  for  value  without 
notice  of  the  impropriety  of  the  sale,  whether  lie  has 
acquired  a  legal  or  only  an  equitable  interest  in  the 
land  {//).  If,  however,  the  contract  were  completed  hy 
a  conveyance  made  by  the  person  authorised  to  sell  in 
professed  exercise  of  his  authority  to  assure  the  land  on 
sale,  then,  as  the  transaction  is  altogether  void  in  equity 
as  an  exercise  of  the  authority  (s),  the  equitable  estate 
or  interest  authorised  to  be  conveyed  never  passes 
away  from  those  persons  by  whom  or  on  whose  behalf 
tlie  authority  was  given  {a) .  Their  right  in  this  case, 
therefore,  is  no  bare  right  of  action  to  set  aside  a  cou- 
veyance  made  by  themselves,  but  is  the  right  incident 
to  the  ownership  of  the  equitable  eyfaie  in  the  land  to 
recover  possession,  when  wrongfully  ousted.     It  follows 

(.s)  Above,  pp.  979 — 982,  991.  [u)    See    above,    pp.    ".i7   uud 

it)  Charter  \.  Trevelyau,  11   CI.  n.   id),    830,    832,   Sol,  STL',   873, 

&  Fin.    714;  Lewis  v.  Hdhnan.  3  and  n.  fo}. 

H.  L.  C.  607,  630.  (j)  Above,  pp.  985,  986. 

(m)    Charter    v.     'Treveh/an,    11  [a)  See    Randall  v.    Erringlon, 

CI.  &  Fin.  714.                    '  10    Ves.    423;  Xational  Bank   of 

[x)  Cookson  V.  Lcc^  23  L.  J.  Cli.  ^lustralasia  v.    United,  S;c.    Co.,  4 

473.  -^PP-  Gas.  391  ;   Bailey  v.  Barnes, 

1894,  1  Ch.  2.5. 
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Tackiug. 


that,  if  after  such  conveyance  the  whole  or  any  part  of 
the  property  have  been  disposed  of  to  a  sub-purchaser 
for  value  without  notice  of  the  facts  avoiding  the 
original  sale,  he  is  only  entitled  to  retain  the  property, 
as  against  the  parties  injured  by  the  original  sale, 
in  case  he  has  acquired  a  legal  estate  or  interest  in 
the  land.  If  his  interest  be  equitable  only,  they 
can  recover  the  property  from  him,  and  the  plea  of 
purchase  for  value  without  notice  will  afford  him  no 
defence  (/>) .  But  if  the  authority  given  were  ostensibly 
exercised  in  favour  of  some  other  than  the  person 
authorised,  and  the  sub-purchaser  had  no  notice,  at  the 
time  when  he  himself  purchased  an  equitable  interest, 
of  the  facts  avoiding  the  original  sale,  he  may  after- 
wards get  in  the  legal  estate  from  any  one,  who  can 
and  will  convey  it  to  him  without  breach  of  trust ;  and 
he  will  then  be  entitled,  under  the  doctrine  of  tacking, 
to  exclude  those  seeking  to  set  aside  the  original 
sale  (c). 


Illustration  The  distinction  above  pointed  out  (f/)  may  be  illus- 

tinctiou^""        trated  by  the  following  examples  : — If  an  estate  agent 

authorised  to  sell  his  principal's  land  covertly  pm^chase 

it  himself  through  the  interposition  of  a  third  party  as 


(//)  National  Bank  of  Australasiu 
V.  Uiiiled,  ^-c.  Co.,  4  App.  Cas. 
3'Jl,  407  ;  Bailey  v.  Bart/cs,  1894, 
1  Ch.  25.  These  cases,  it  is  sub- 
mitted, rcp.ognise  and  illustrate 
the  true  principle  applicable  ; 
which  is,  that  whei'o  there  is  a 
fraud  on  a  power,  the  exercise  of 
the  authoritj'  is  altogether  void, 
even  as  against  persons  claiming 
under  it  as  purchasers  for  value 
iu  good  faith,  iinless  tliey  can 
claim  the  protection  of  the  legal 
estate ;  JJimbent/  v.  CockhiiDt,  1 
Mcr.  620;  Sug.'Pow.  ()16,  8th  ed.; 
Cloiiltev.  Sforc//,  1911,  1  Ch.  18. 
It  should  be  noted,  however,  that 
in  the  old  Scotch  case  of  York 
Jiui/dwf/K  Co.  V.  Mackenzie,  8  Bro. 


P.  C.  42,  70,  the  sale  was  set 
aside  without  prejudice  to  the 
interests  of  lessees  and  others 
who  might  have  contracted  bond 
fuU  with  the  person  purporting 
to  ijurchase  ;  and  this  case  has 
been  cited  as  establishing  a 
similar  rule  in  English  law ; 
Lowin  on  Trusts,  429,  430, 
(ith  ed.  ;  571,  'u'.\,  11th  ed.  But 
it  is  submitted  that  this  was  a 
mi.stake. 

(c)  Bailey  v.  Barnex,  1894,  1 
Ch.  25  ;  see  also  Jo7ies  v.  Bowles, 
3  My.  &  K.  581  ;  Young  v.  Yotm(i, 
L.  R.  3  Eq.  801  ;  above,  pp.  342, 
343.  477—480,  5G7. 

[(I)  Above,  p.  1000. 
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liis  nominee,  and  tlie  sale  be  completed  by  a  conveyance 
from  the  prlncipdl  to  the  nominee,  the  agent's  interest 
in  the  purchaser  not  being  disclosed,  the  conveyance  is 
voidable  by  the  principal  and  his  successors  in  interest 
as  having  been  induced  by  the  agent's  fraud  (c).  But 
the  principal,  having  parted  with  his  estate  in  the  land 
by  his  own  act  and  consent,  is  left  with  a  bare  right  of 
action  in  equity  to  set  aside  the  conveyance,  and  this 
is  not  available  against  any  person  claiming  under  the 
conveyance  as  purchaser  for  value  without  notice  of  the 
facts  invalidating  the  conveyance  (./') .  "Where,  however, 
land  is  vested  in  a  trustee  for  sale  and  he  sells  and 
conveys  it  to  a  nominee  for  his  own  benefit,  the  legal 
estate  indeed  passes  to  the  nominee,  but  the  equitable 
interest  still  remains  in  the  eestui-que-trnst.s,  and  can  be 
asserted  by  them  as  against  all  persons  who  liave  sub- 
sequently taken  the  trustee's  estate,  except  only  those 
who  have  acquired  a  legal  estate  or  interest  in  the  land 
as  purchasers  for  value  without  notice  of  the  facts 
avoiding  the  original  sale  {;/).  So,  where  a  mortgagee 
in  attempted  exercise  of  his  power  of  sale  sells  and 
conveys  the  mortgaged  land  to  a  nominee  for  himself, 
the  mortgagor  is  entitled  to  redeem  against  all  persons 
claiming  under  the  sale  as  purchasers  for  value  without 
notice  of  its  invalidity,  but  having  only  an  equitable 
estate  or  interest  in  the  land  (//). 

Here  it  may  be  noticed  that,  if  an  authority  to  sell  The  legal 

land  be  exercised  by  a  sale  to  a  nominee  for  the  benefit  ^ot  always 

of  the  person  authorised,  and  the  sale  be  completed  by  P'*'*  °^  '-^  ^'^^^ 
.  .     ,  11    i\  by  a  person 

the  execution  of  a  mere  power  (strictly  so  called)  to  exercising  an 
convey  the  land,  the  nominee  may  not  in  some  cases  ^^j  °J'-^^'  "^^ 

(e)   Charter  y.  Trevchjan,  11   CI.  sale   had    obviously    been    oom- 

&  Fin.  714.  pleted  by  conveyance. 

(/)  Above,  pp.  757,  and  n.  ('(').  (A)  Xationnl Bank  of  AHutralaaia 

830,    832,    851,    872,     873,    and  v.    U»ited,   ^r.   Co.,  4  App.  Cas. 

n.  (o),  1001.  391,  407;  Bailey  x.  Barnes,  1894, 

[y)  Randall    v.    Erringto)i,    10  1  Ch.  25. 
Ves.   423,    429,  where   the   sub- 
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nomiue3  for 
his  own 
benefit. 


obtain  the  legal  estate.  He  will  obtain  it  if  at  law  the 
terms  of  the  power  have  been  complied  with  (/)  :  but 
otherwise  not  (/«•) .  For  instance,  it  appears  to  be  a  con- 
dition precedent  to  the  valid  exercise  at  law  of  the 
power  of  sale  and  conveyance  given  to  a  tenajit  for  life 
by  the  Settled  Land  Act,  1882,  that  the  sale  shall  be 
made  at  the  best  price  that  can  reasonably  be  obtained  (/). 
So,  if  he  were  to  sell  at  an  undervalue  to  a  nominee  for 
himself,  it  appears  that  the  legal  estate  would  not  pass 
by  his  conveyance  in  attempted  exercise  of  the  statutory 
power  (w).  And  it  is  thought  that  a  sub-purchaser 
from  the  nominee  could  be  in  no  better  position,  not- 
withstanding that  he  bought  without  notice  of  the  facts 
avoiding  the  original  sale  (n). 


Terms  of 
settina:  aside 
the  sale  where 
the  authority 
is  to  pur- 
chase. 


Where  entire 
restitution 
is  impossible 
thrf)ug-h  the 
act  of  the 
party  injured. 


The  same  principles  apply  in  the  case  of  an  authority 
to  buy  land  exercised  by  a  purchase  of  the  authorised 
person's  own  property.  Those  who  gave  the  authority, 
or  their  successors  in  interest,  have  the  riglit  to  set 
aside  the  sale  and  to  claim  repayment  of  the  purchase 
money  with  interest  at  4  per  cent.,  but  must  themselves 
re-convey  the  land  and  account  for  the  rents  and  profits 
received  during  their  possession  of  it  {o).  It  appears, 
however,  that,  as  in  the  case  of  a  purchase  induced  by 
fraud  (p),  the  purchase  cannot  be  set  aside  if  by  the 
purchaser's  own  act  it  has  become  impossible  for  him  to 
make  entire  restitution  of  the  land  (y).  Thus,  where  he 
has  sold  the  whole  or  a  substantial  part  of  the  bind  (r), 
or  has  extensively  worked  mines  thereimder  (y),  he  can 


(i)  Above,  p.  'JS6. 

(/.)  Above,  pp.  293,  299. 

(/)  Above,  pp.  301,  332. 

(w)  See  above,  pp.  301,  332— 
334,  and  notc^s  {(),  {!>). 

(«)  Above,  p.  333,  and  n.  {(). 

(o)  Ntiv  Somhrrro  Dwsphidc  Co. 
V.  Krlumjer,  h  Ch.  D.  73,  125; 
affirmed,  3  App.  Cas.  1218.  It 
;i]i])(,'arH  that  the  pui'chiiser  is  not 
liable   to  account   on  the  f((utin"r 


of  wilful  default,  except  a  special 
case  be  made  out  against  him ; 
see  above,  p.  853. 

{p)  Above,  pp.  829,  830. 

(7)  ErhDKjcr  V.  New  Sonilireru 
I'hosphutc  Co.,  3  App.  Cas.  1218, 
1278  ;  Lngunas  Nitrate  Co.  v. 
Lagxnas  Syndicate,  1899,  2  Ch. 
392,  416,  423,  433,  456,  4G3,  464. 

{)•)  Re  Cape  Breton  Co.,  29 
Ch.'l).  795. 
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no  longer  claim  to  have  the  purchase  set  aside.  But  it 
is  not  every  act  of  waste  or  deterioration  that  will 
prevent  the  rescission  of  the  transaction ;  if  the  conse- 
quent alteration  of  the  property  may  be  justly  com- 
pensated by  a  money  payment,  a  Court  of  Equity  "vvill 
nevertheless  order  the  purchase  to  be  set  aside  on  the 
terms  of  the  purchaser  paying  compensation  accord- 
ingly (.s).     Where   a  man,  exercising  an  authority  to  Where  the 

1  1     I     •        T  •         •  n  1       •  •  1         ^         ^(Jt  was  d0U(3 

purchase   vested   m    nim    m   a   ndueiary  capacity,  has  ip  i,ruoran(M> 
covertly  bought  property,  which  is  really  his  own,  and  f>f  the  facts 

,  '^  11  1-11         1-  ^''lich  erititUd 

the  persons  who  gave  the  authority  have  by  tlieir  own  hhnto 
act,  done  in  ignorance  of  the  impropriety  of  the  pur-  ^^''*'^™'^- 
chase,  made  it  impossible  for  them  to  offer  entire  resti- 
tution, it  appears  that  they  may  nevertheless  recover 
compensation  from  him  for  any  loss  which  they  have 
suffered  through    his   breach    of    trust.     Thus,   if   the 
property  were  not  fairly  worth   the  price  paid  for  it, 
they  might,  it  is  thought,  recover  the  difference  between 
the  real  value  and  the  j)rice  (/).     But  where  an  agent  Where  the 
for  purchase,  without  fraudulent  intent,  buys  land  for  t?th  know-'' 
his  principal,  which  he  had   himself   acquired   before  ledge  of 
the  commencement   of   the  agencj^,  and  the  principal 
becomes  aware  of  the   agent's  interest  and  ((ffenccurls 
sells  the  .land  or  works,  as  his  own    property,  mines 
thereunder,  then  the  principal,  acting  with  knowledge 
of  the  facts,  has  in  effect  affirmed  the  purchase  {u) ;  and 
in  this  case  he  cannot,  it  appears,  treat  the  agent  as 
having  been  a  trustee  of  the  land   for  his  benefit  as 
from  the  time  when  the  agent  acquired  it,  and  so  make 
the  agent  accountable  for  any  profit  he  has  realised  on 
the  sale  (.r).     If,  however,  the  agent's   conduct   were 


(.s)  See  note  {q),  above,  p.  1004.  Lydnetj,  S;c.  Co.  v.  Bird,  33  Ch.  D. 

{t)  See  Re  Ambrose,  ^c.  Co.,  14  85,94;  GoWuK^lu.^i .,  Re  Olympia, 

Ch.  D.  390,  394  ;  Re  Cape  Breton  Ld.,  1898,  2  Ch.  1.53,  179. 

Co.,  29  Ch.   D.   795,  811;   -S'.  C,  [x)   Great  Luxemhourcj   R,j.    Co. 

11. )m.  Bcntinck  v.   Fenn,   12  App.  v.  ^^ag>ul)J,  25  Beav.  5S6  ;   Kiiiiber 

(Jas.  652,  659  ;    of.  above,  p.  998.  v.  Barber,  L.  R.  8  Ch.  56,  57,  ii., 

[n)    Above,    p.    997  ;     C.     A.,  59  ;   Caii-iis,  C,  ErJamjer  v.  Xew 
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Actual  fi;iud 
of  the  aj^ent. 


Agent  for 
jjurchase 
selling'  his 
own  laud 
bought  since 
the  agency 
eommeneeJ. 


actually  fraudulent,  the  principal  would  be  entitled  to 
afiii'm  the  purchase  and  at  the  same  time  to  claim  com- 
pensation for  any  loss  he  had  incui'red  (y)  ;  and  where  a 
trustee  or  a  common  agent  for  purchase  covertly  buys 
his  own  land  for  the  cestiii-que-trust,  not  disclosing  his 
own  interest  in  the  transaction,  such  concealment  is  of 
itself  sufficient  evidence  of  fraud  (~).  Where  an  agent 
for  purchase  buys  land  on  his  own  account  after  the 
agency  has  been  constituted,  and  affects  in  exercise  of 
his  authority  to  purchase  that  land  for  his  principal,  at 
an  increased  price,  he  is  of  course  accountable  to  the 
principal  for  any  profit  he  has  made,  having  been  in 
effect  a  trustee  of  the  land  from  the  time  when  he 
bought  it  {a) . 


Title  derived 
through  a 
couveyauue 
open  to  the 
objection  of 
undue  influ- 


Where  on   a  sale   of  land  the  purchaser  has  notice 

from  the    abstract    or    otherwise  (b),  that   the    vendor 

derives  title  through  a  sale  or  other  conveyance  made 

in   favour   of   one    occupying   a   position,  from  which 
ence,  or  made  i  •    n  ijt,'ti/\  j  p 

hy  cestui-due-  uudue  mfiuence  would  be  implied  (c),  or  made  oi  a 
ccatui-que-trusfH  interest  in  the  trust  property  to  his 
trustee  {d),  the  purchaser's  advisers  should  point  out  the 
consequent  objection  [e]  to  the  title  and  require  the 
vendor  to  furnish  evidence  that  the  circumstances  and 
terms  of  the  apparently  objectionable  transaction  were 


by 

trust  to 
trustee. 


Soitibrero  Phonphate  Co.,  3  App. 
Cas.  1218,  1235,  1238,  1242;  Re 
Citpc  Breton  Co.,  26  Cli.  D.  221, 
20  Ch.  D.  795  ;  affirmed  on  other 
grounds,  iiom.  Bentmck  v.  Fenn, 
12  App.  Cas.  652  ;  Lady  well 
Mviing  Co.  v.  Brookes,  35  Ch.  D. 
400  ;  Laf/unas  Nitrate  Co.  v. 
L(i</i()ia.f  tSijndicaie,  1899,  2  Ch. 
392  ;  lie  Lady  Forrest  Mine,  1901, 
1  Ch.  582 ;  Bttrhmd  v.  Furle, 
1902,  A.  C.  83,  87,  98,  99  ;  but 
see  Jle  Oli/m/na,  Id..  1898,  2  Ch. 
153,  170,' 178,  179. 

(y)  Above,  pp.  800,  812,  •822, 
823. 


(z)  Charter  v.  Trevehjan,  11  CI. 
&  Fin.  714,  738,  739;  Lewis  v. 
Hillman,  3  H.  L.  C.  007,  630. 

[a)  Tyrrell  v.  Bank  of  London, 
1 0  H.  L.  C.  26  ;  L^imber  v.  Barber, 
L.  E,.  8  Ch.  56;  North  American 
Land  and  Timber  Co.,  Ld.  v.  Wat- 
kins,  1904,  1  Ch.  242,  248;  see 
also  Re  Olyntpia,  Ld.,  1898,  2  Ch. 
153,  affirmed  nom.  Gluckstein  v. 
Barnes,  1000,  A.  C.  240. 

[b)  Spencer  \.  Tophaiii,  22  Beav. 
573  ;  above,  pp.  237,  238,  240  sy. 

[c)  Above,  pp.  975—977. 

[d)  Above,  pp.  978—983. 
[c]  Above,  pp.  976,  980. 
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such  as  to  render  it  perfectly  valid  (./').  If  the  vendor 
can  produce  such  evidence,  the  purchaser  will  have  to 
accejit  the  title  ou  tliat  point ;  for  when  such  an  objec- 
tion has  been  so  removed,  the  Court  does  not  consider 
the  title  too  doubtful  to  be  forced  upon  an  unwilling 
purchaser,  notwithstanding  that  the  evidence  offered 
do  not  include  any  testimony  given  by  or  conclusively 
binding  the  persons,  who  would  be  entitled  to  set  tlio 
transaction  aside  {(j) .  If,  however,  a  vendor's  title  be  Title  derived 
derived  through  a  sale  made  by  a  person,  exercising  an  g^ie  bv  one 
authority  to  sell,  in  his  own  favour,  the  nature  of  the  exercising  an 

,  .      ..  •  1       •  •     1        TCP  •  •         authority  to 

objection  to  the  title  is  entirely  diiierent ;  as  m  equity  selltohim- 
the  exercise  of  the  authority  is  void,  and  the  equitable 
estate  authorised  to  be  conveyed  has  never  passed  away 
from  the  persons  by  whom  or  on  whose  behalf  the 
authority  was  conferred  {h).  In  this  case,  therefore,  the 
purchaser  cannot  be  obliged  to  accept  the  title,  without 
the  concurrence  of  those  persons  or  their  successors  in 
estate,  all  being  mi  juris  («). 

(/)  See  above,  pp.  814,  845.  (i)  Ee     Douglas     and    PoweWs 

\i/)  Spencer  \.  Topham,'l-l  Beav.        Vonlrucl,  1902,  2  Cli.  296;  Delven 

n\      a^L  noo  nno  V.    Grclll,  ib.   COG,   611. 

[h)  Above,  pp.  983  sq.,  99t) —  '^'  ' 

1004. 


self. 
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CHAPTER  XVIII. 

OF  THE  dischargl:  of  thf  contract. 

^  1.  Of  the  Discharge  of  the  Contract  before  Breach, 

and  by  Performance. 
§  2.  Of  Breach  of  tlie  Contract  and  Discharge  therefrom 

after  Breach. 


Discharge 
the  obliga- 
tions of  th( 
coutract. 


of 


iJiHchargL-  of 
contraot 
before  breach. 


Having  finished  the  subject  of  the  avoidance  of  the 
contract  for  fraud  or  other  causes  {a),  it  is  now  pro- 
posed, before  considering  the  remedies  for  breach  of  the 
contract,  to  examine  the  various  ways  in  which  the 
obhgations  arising  out  of  the  contract  {h)  may  be  dis- 
charged, and  the  parties  freed  from  the  legal  bond 
which  unites  them.  This  discharge  may  take  place 
either  before  the  i^erformance  and  before  any  breach  of 
the  contract,  or  at  the  time  and  by  the  very  fact  of  per- 
formance of  the  contract,  or  after  a  breach  of  contract 
has  occurred. 

§  1. —  Of  III c  ])ixvli((f{ji'  of  Ihc  Coxtract  hcfore  Bicdcli,  (oid 
/)//  Per foruKf lice. 

A  contract  may  be  discharged  before  any  breach  of 
its  ]»rovisious  lias  occurred,  first,  by  tlie  agreement  of  all 
parties  thereto ;  secondly,  for  impossibility  of  perform- 
ance ;  and,  thirdly,  in  consequence  of  the  bankruptcy, 
sincjc  the  making  of  the  contract,  of  one  of  the  parties 
thereto.     Discharge  of  the  contract  by  agreement  may 


{ii)  Above,  pp.  '4'  s'/. 


{/>)  Above,  p.  1. 
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take  any  of  the  following  forms: — (1)  Simple  and 
express  waiver  or  abandonment  of  the  contract  ; 
(2)  implied  waiver  by  entering  into  a  new  contract 
inconsistent  with  the  performance  of  the  ohl ;  {■'>)  non- 
fulfilment  of  some  condition  im})ose(l  by  mutual  assent 
and  taking  effect  either  as  a  condition  precedent  to  the 
existence  of  the  contract  or  as  a  condition  subsequent 
annulling  it ;  and  (4)  rescission  in  exercise  of  an  express 
proviso  in  that  behalf  contained  in  the  contract. 

With  regard  to  the  first  of  these  forms  of  discharge  Disclmrge  by 

,,1,1  ,        ,  •        aoreemetit. 

by  mutual  assent,  so  lono'  as  a  contract  remains  ^-^  „ 
executory  on  both  sides,  consisting  of  mutual  promises  waiver, 
only,  it  may  be  discharged,  before  breach,  by  the 
parties'  simple  agreement  to  waive  performance  of,  or 
to  abandon,  the  contract  (r) .  In  this  case  each  exonerates 
the  other  from  the  performance  of  his  part  of  the 
contract  in  consideration  of  receiving  the  like  exonera- 
tion himself ;  so  that  the  release  of  each  by  the  other  is 
given  for  valuable  consideration  (d).  And  the  oft-cited 
statement  that  "  a  simple  contract  may,  before  breach, 
be  waived  or  discharged,  without  a  deed  and  nithouf 
eoii-sidenitioii  "  {e),  can  only  be  accepted  as  applying  to 
a  contract  wholly  executory,  and  with  the  qualification 
that  "  without  consideration  "  must  be  taken  to  mean 
"  without  other  consideration  than  is  implied  in  the 
mutual  abandonment  of  the  contract"  (/').  Where  the 
contract  has  been  executed  on  one  side,  it  appears  that, 
as  a  rule,  the  party  who  still  remains  under  obligation 

(c)  Price  v.  Di/er,  17   Ves.  3o6,  79,83;   J'Jdicard.s  v.  U'ldfcrs,  1896, 

364;  Robinson   v.  Page,  3    Russ.  2  Ch.  lo7,  161. 
114,  119  ;   Goss  v.  NtKjent,  5  B.  &  (/)  The  law  is  correctly  stated 

Ad.   58,   65,  66;    Vczeij  v.   Rasli-  hy  'P&vke^'Q., in  Foatcr  x.  Dawhe)\ 

leir/h,  1904,  1  Ch.  634,  636.  6'Ex.  ^39,  851  :   "  It  is  conipelent 

{d)  See  Khiff  v.  Gillett,  7  M.  &  for  bota  parties  to  an  executory 

W.    55,   59 ;  jlfoorc  v.   Crnft.on,   3  contract     by    mutual    agreement 

Jo.   &   Lat.   438,   445 ;   l)obs(in  v.  without   any  satisfaclion   to    dis- 

Expie,  2  H.  &  N.  79.  charge    the    obligation   of    that 

(r)   Dobsoii   V.  Esp'tc,  1  H.  &  N.  contract."' 
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Bills  and 

notes. 


Simple 
contracts. 


Contracts 
required  to  be 
put  in 
writinsf. 


Special 
contracts. 


can  only  be  released  by  agreement  to  that  effect  when 
made  under  seal  or  for  valuable  consideration ;  and  a 
promise  or  assurance  of  release  given  without  con- 
sideration, either  in  words  or  unsealed  writing,  is  of  no 
effect  (g) .  The  only  exception  to  this  rule  occurs  in  the 
case  of  bills  of  exchange  and  promissory  notes,  which 
may  be  discharged  by  the  holder's  absolutely  and  uncon- 
ditionally renouncing,  at  or  after  maturity,  his  rights 
against  the  acceptor  or  maker,  provided  that  the  re- 
nunciation be  in  writing,  or  the  bill  or  note  be  delivered 
up  to  the  acceptor  or  maker  thereof  (/O-  All  simple 
contracts  may  be  discharged,  before  breach,  by  a  paro/ 
agreement  of  waiver  or  abandonment,  if  made  for 
valuable  consideration  (including  mutual  exoneration  in 
the  case  of  executory  contracts)  ;  and,  according  to  the 
preponderance  of  authority,  this  rule  applies  not  only 
to  contracts  governed  by  the  Common  Law,  but  also  to 
those  required  by  statute  to  be  put  in  writing  (/) .  But 
such  an  agreement,  being  "itself  a  contract,  must  be 
established  by  as  clear  evidence  as  would  be  required  to 
prove  the  formation  of  any  other  parol  contract  (/>•). 
With  regard  to  special  contracts,  the  common  law  rule 
was  that  a  covenant  could  not  be  discharged,  before 
breach,  by  any  agreement  made  between  the  covenantor 
and  covenantee  for  valuable  consideration,  but  without 
deed  (/),    although     in    all    other    respects    than     as 


iff)  Foster  v.  Daivhcr,  6  Ex. 
839,  851  ;  Eihvards  v.  Walters, 
1896,  2  Ch.  l')7,  IGS  ;  above, 
p.  3. 

(//)  Stat.  45  &  4G  Vict.  c.  61, 
Rs.  62  (1),  89,  adopting  the  rule 
laid  down  in  Foster  v.  Jkiwhrr,  6 
Ex.  839,  but  imposing  the  further 
requisite  of  writing  or  delivery  up 
of  the  document :  see  Edwar/h  v. 
Walters,  1896,  2  Ch.  157. 

(i)  Oomaii  v.  Sfilinbitri/,  1  Vern. 
21 6;  J)(iri>'  V.  Syiiioiids,  1  Cox, 
402,  4<  6  ;  Nolile  v.  Ward,  L.  R. 
1  Ex.  117,  2  Ex.    13.'),  137,  as  to 


the  contract  of  Aug.  12 ;  and 
cases  cited  above,  p.  1009,  n.  (c) ; 
see  Sug.  V.  &  P.  167,  168  ;  Ben- 
jamin on  Sale,  159,  2nd  ed. 

(A)  Carolanx.  Brabazon,  3  Jo.  & 
Lat.  200,  209  ;  Moore  v.  Crofton, 
ib.  438,  445  ;  Cl\fford  v.  Kelly,  7 
Ir.  Ch.  Rep.  333  ;  Cartan  v. 
Bury,  10  Ir.  Ch.  Rep.  387,  400; 
WU'itlaker  v.  Fox,  14  W.  R.  192  ; 
Harrison  v.  Brown,  14  W.  R. 
193,  n.  ;  Sug.  V.  &  P.  167. 

(/)  J f card  v.  ll'adlinm,  1  East, 
619:  Kajiev.  ll'af/honi,  1  Tiiunt. 
•128  ;   Bri/incr  v.  Tlianws,  S;c.   Jtij. 
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operating  to  discharge  the  covenant,  the  new  agreement 
was  valid  and  enforceable  as  an  independent  parol 
contract  {m).  In  equity,  liowever,  it  was  established 
that  such  an  agreement  should  amount  to  a  valid  dis- 
charge, and  the  co\enantee  would  thereafter  bo  relieved 
against  any  attempt  by  the  covenantor  to  enforce  the 
contract  at  law(«).  Since  the  commencement  of  the 
Judicature  Acts  it  has  been  decided  that  in  this  respect 
the  rule  of  equity  shall  prevail  {o).  The  result  appears 
to  be  that  there  is  now  no  difference  between  simple  and 
special  contracts  as  regards  the  manner  or  form  of  their 
discharge  prior  to  breach  ;  and  that  a  contract  for  the  Discharge 
sale  of  land  may  be  discharged,  before  breach,  by  an  of  contracts 
express  parol  agreement  of  waiver  or  abandonment,  *°  ^^^^  ^'''"'^^• 
if  made  for  valuable  consideration,  whether  the 
memorandum  of  the  contract  were  signed  only  or 
executed  under  seal. 

A  contract  may  also  be  discharged,  before  breach,  by  2.  implied 
implied  waiver,  that  is,  by  the  parties  entering  into  a 
new  contract  inconsistent  with  the  performance  of  the 
old  ;  as  if  A.  contract  to  sell  Blackacre  to  B.  for  1,000/., 
and  it  be  agreed  between  them,  before  breach,  that  C. 
shall  be  the  purchaser  instead  of  B.  (p)  ;  or  that  B. 
shall  take  Whiteacre  instead.  But  in  order  that  a  new 
agreement  may  operate  as  an  implied  waiver  of  a  pre- 
existing contract,  its  terms  must  be  inconsistent  with 
the  performance  of  the  earlier  contract ;  it  must  be  such 
as  can  only  be  carried  out  by  the  entire  abandonment 
loi  the  old  agreement.  A  mere  alteration  of  some 
.term  or  terms  of  the  old  contract  is  not  sufficient  (q). 

Co.,    2    Ex.    549,    5    Ex.    696  ;  1  Beav.  540,  5  My.   &  Cr.  250  ; 

Maijor  of  Berwick  v.  Osivald,  1  E.  Webb  v.  Hewitt,  3  K.  &  J.  438. 
&   B.    295  ;  Spence  v.    Healey,  8  (o)  Steeds  v.  Steeds,  22  Q.  B.  D. 

Ex.  668.  537. 

[i)i)  Xnsh  V.  Armstronq,  10  C.  B.  [p)  Moore  v.  Marrahle,  L.  R.  1 

N.  S'.  259.  '  Ch.  217,  222. 

(«)  Lancshoroiigh  v.  Ockshott,  1  (c/)  Privc  v.  Dijir,  17  Ves.  356  ; 

Bro.  P.  C.   151:   Hilt  v.    Goiiimc,  Robinson    v.    Page,  3   Russ.    114; 
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Besides  this,  tlie  new  agreement  must  be  perfectly  valid 
and  enforceable  at  law  (r),  or  at  least,  in  equity.  For 
example,  if  A.  sell  Blackacre  to  B.  for  1,000/.,  the  sale 
to  be  completed  at  one  montli's  date,  and  before  breacb 
it  be  agreed  in  writing,  duly  signed,  that  the  price  shall 
be  !'50/.,  or  that  two-thirds  of  the  purchase  money  shall 
be  left  on  mortgage,  or  that  an  inferior  title  to  that 
stipulated  for  shall  be  shown,  or  that  the  time  for  com- 
pletion shall  be  extended  to  six  wrecks,  the  other  obliga- 
tions under  the  contract  are  not  discharged  (.s),  although 
it  is  true  that  from  one  point  of  view  they  may  be 
regarded  as  incorporated  in  an  entirely  new^  agree- 
ment (/).  And  if,  after  such  a  contract,  but  before 
breach,  the  parties  omUi/  agree  that  C.  shall  be  the 
purchaser  instead  of  B.,  or  that  Whiteacre  shall  be 
substituted  for  Blackacre,  it  appears  that  the  original 
contract  still  remains  undischarged,  and  may  be 
prior  contract,  specifically  enforced  on  either  side.  For,  as  we  have 
seen  {u),  the  law  requires  "all  contracts  for  the  sale  of 
]and  to  be  put  in  writing  and  signed  by  the  party  to 
be  charged,  or  else  they  shall  not  be  enforced.  Parol 
evidence  is  therefore  inadmissible  to  prove  the  new 
agreement  for  what  it  purports  to  be,  that  is,  a  new 
contract  inconsistent  with  the  performance  of  the  old. 
And  it  has  been  decided  that  in  such  case  the  new 
agreement  shall  not  be  put  in  evidence,  without  signed 
writing,  to  establish  an  implied  parol  waiver  of  the  old 
contract  (r).      If,   however,   the   new   agreement    were 


A  contract, 
invalid  for 
•want  of 
writing-, 
cannot  be  set 
up  as  an 
implied 
waiver  of  a 


Vezey  v.  Kashleifih,  1904,  1  Ch. 
G34  ;  .sec  also  Gohs  v.  Knf/cnt,  ri 
B.  &  Ad.  58  ;  Hum //v.  (Ir(ih]inin, 
5  A.  (k  f].  61 ;  SloueU  v.  J'o/iiuxnii, 
3  Bing.  N.  C.  928. 

(,•)  Stead  V.  Dawher,  10  A.  &  E. 
57  :  Marshall  v.  Lyux,  6  M.  &  W. 
109;  Moon  v.  (Ji'mpM/,  10  Ex. 
;J23  ;  y<>/,/c  V.  ir,m/,  L.  K.  2  Y.x. 
i;jo.  Tliese  arc  casc.M  rrLitinfr  to 
tlio  ITtli  scc.tifni  fif  tlic  Statute 
of    l''raii(ls :    hut    lliiir    juinciple 


is  equally  applicable  to  cases 
governed  by  the  4tli ;  see  pre- 
codiii'g  note ;  Mars]i(iU  v.  Lytin, 
()  M.  &  AV.  109,  117.  The  state- 
ments in  Fry,  Sp.  Perf.  (j  1039, 
3rd  ed.  and  4th  ed.,  appear  to 
have  been  made  in  ignorance  of 
these  decisions. 

(.s)  See  note  [q),  above,  p.  1011. 

(/)  See  note  (r),  above. 

{}()  Above,  p.  3. 

(a-)  See  note  (r),  above. 
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specifically  enforceable  in  equity  under  the  doctrine  of 

part  performance  (?/),  it  is  thought  that,  according  to 

the    present    law   and    practice,   it   would    effectively 

operate  as  a  discharge  of  the  old  contract,  and  might, 

for  that  purpose,  be  proved  by  oral  evidence  (z).     And 

if  it  were  an  express  terra  of  the  new  agreement  that 

the  old  contract  should  be  abandoned,  it  appears  that 

such   express   waiver  (a)    might    be    proved    by   parol 

evidence,  although  the  other  terms  could  not  (6).     So  Parol  altera- 

also  if,  after  making  the  contract  but  before  breach,  terms  of  a 

the  parties  a2,'ree  by  word  of  mouth  to  alter  some  term  contract 

i-  ^  '^  ^        ^  required  to  be 

or  terms  only  of  the  contract,  the  obligation  of  the  in  writing. 

contract   is   not   in    any   way   discharged,    and    either 

party  may  enforce  specific  performance  of  the  contract 

in  its  original  form  (e) .     For  all  the  terms  of  an  agree-  The  altera- 
10,1  ^        e  ^       1  i    i  j_  '    l  -l'  ^   tions  must  be 

ment  tor  the  sale  oi  land  must  be  put  into  writing  and  p^^  j^  writino- 
signed  in  order  to  satisfy  the  Statute  of  Frauds  (el)  ;  so  and  signed. 
any  alterations  in  such  terms  must  necessarily  assume 
the  same  form(^).     And  the  doctrine  of  setting  up  a 
parol  variation  in  defence  to  an  action  for  specific  per- 
formance (/)  applies  only  where  the  term  orally  agreed 
upon  is  assented  to  at  the  time  of,  and  not  after,  the 
formation  of  the  written  contract  (^).      But  where  a  Parol  varia- 
parol  agreement  made  after  the  execution  and  varying  ggg^^af   ^ 
the  terms  of  a  written  contract  to  sell  land  has  been  so  where  there  is 
acted  upon  tliat  it  would  be  fraudulent  or  unfair  to  formance. 
insist  on  the  original  contract,  the  variation  may  be 
asserted  as  a  defence  to  an  action  for  specific  perfor- 
mance  of   the   contract    contained    in   the    memoran- 
dum (//).     And    the   contract,    as    so   varied,   may   be 

(y)  Above,  p.  13.  p.  1012,  above;  Rohson  v.  Co/li)is, 

[z)  See  above,  p.  1011  andn.(o).  7  Ves.  130,  133. 

[a]  Above,  pp.  1009—1011.  (/)  Above,  p.  788. 

(i)  See  Xoble  v.    Ward,  L.  R.  [q)  See  cases  cited  above,  n.  {q) 

1  Ex.  117,  2  Ex.  135,  as  to  the  to  p.  1011  ;  Fry,  Sp.  Perf.  §  809, 

contract  of  Aug.  12.  3rd  ed. 

(r)  Sec  above,  p.  1011  and  n.  (ry).  {h)  Legal  v.  Miller,  2  Ves.  sen. 

.  \d)  Above,  pp.  3,  4.  299  ;  Price  v.  Dyer,  17  Ves.  356, 

[e)  See  cases  cited  in  n.  (r)  to  364. 

w.— II.  10 
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decreed  to  be  specifically  enforced,  if  the  acts  of  part 
performance  have  been  sufficient  to  satisfy  the  equitable 
doctrine  in  that  behalf  (i). 


3.  Discharge 
by  non- 
fulfilment  of 
a  condition. 

A  pure  con- 
dition. 


Condition 
precedent. 


A  third  form  of  discharge  of  a  contract,  before  breach, 
by  mutual  assent  is  where  the  contract  has  been  made 
subject  to  the  fulfilment  of  some  condition  precedent  or 
subsequent,  and  this  condition  is  not  fulfilled.  Here 
we  are  speaking  of  a  condition  pure  and  simple,  of 
which  the  fulfilment  is  not  warranted  by  either  party  ; 
so  that  no  cause  of  action  for  damages  can  arise  from 
any  breach  thereof.  Examples  of  a  condition  pre- 
cedent are  where  it  is  agreed  that,  if  a  field  shall  be 
found,  on  measurement,  to  contain  three  acres  at  least, 
or  if  the  drains  of  a  house  shall  be  tested  and  certified 
to  be  in  good  order,  or  if  a  house  shall  be  put  into  good 
repair  (/.),  or  if  a  railway  bill  in  Parliament  shall  pass  (/), 
or  a  railway  shall  be  made  (m),  the  field  or  house  or 
some  land  on  the  proposed  line  of  railway  shall  be 
sold ;  or  where  an  option  to  purchase  land  is  given  to 
be  exercised  by  giving  some  specified  notice  within  a 
limited  time  {ii),  or  where  A.  agrees  to  sell  part  of 
Blackacre  to  B.,  if  he  (A.)  can,  within  one  year,  pur- 
chase Blackacre  from  C.  (o),  or  where  A.  agrees  to  sell 
lands  to  B.  at  a  price  to  be  fixed  by  a  certain  valuer, 
or  two  valuers  or  their  umpire  (p).  In  these  cases 
there  is  no  enforceable  contract  of  sale  until  the  con- 
dition lias  been  fulfilled ;  and,  on  failure  of  the  con- 
dition, all  obligation  between  the  parties  is  at  an 
end  {q).     Instances  of  a  condition  subsequent  are  where 


(i)  5  Vin.  Abr.  o22,  pi.  38; 
Siifr.  V.  &  P.  16.) ;  Fry,  Sp.  Porf. 
§  1038,  3rd  ed. ;  above,  p.  13. 

(k)  Counter  v.  Macpherson,  T) 
Moo.  P.  C.  83. 

{*)  Iluickts  V.  Eastern  Counden 
Ifi/.  Co.,  I  T>e  G.  M.  &  G.  737, 
6H.  L.  C.  331. 


(m)  Gaqe  v.  Nnv market  l{y.  Co., 
18Q.  B.  4/)7. 

(m)  Above,  p.  53r),  n.  (>•)  ; 
Jh-uncr  v.  Moore,  1904,  l*Ch.  305. 

(o)  Seo  Wiihun  v.  Dunn,  34 
Ch.  D.  r)69,  577,  578. 

[p]  Above,  p.  CI. 

(<7)  Rc(jrnt\s  Canal  Co.  v.  Ware, 
23  Beav.  o75,  686 ;  Scott  v.  Liver- 
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some  land  is  sold  by  an  agreement  whieli  stipulates  for  Conditiou 
immediate  payment  of  a  deposit  and  investigation  of  ^^  sequon  . 
title  or  delivery  of  possession,  but  is  to  be,  annulled  if 
some  contemplated  application  to  the  Court  be  refused, 
or  some  bill  in  Parliament  be  thrown  out  next  session, 
or  water  be  not  found  on  boring  for  it ;  or  where,  by  a 
similar  agreement,  fixing  a  future  day  for  completion, 
an  equity  of  redemption  is  sold  subject  to  the  mort- 
gagee's consenting  to  allow  the  mortgage  to  remain  for 
a  certain  terra  (r),  or  leaseholds  not  assignable  without 
the  lessor's  consent  are  sold  subject  to  such  consent 
being  obtained  (.s).  Here  a  valid  contract  is  at  first 
formed,  but  is  discharged  on  non-fulfilment  of  the 
condition.  In  cases  like  these,  the  vendor  does  not 
warrant  the  fulfilment  of  the  condition ;  but  he  is 
bound,  so  far  as  the  performance  thereof  rests  with 
himself,  honestly  to  use  his  best  endeavours  to  procure 
fulfilment,  and  will  be  liable  to  substantial  damages  for 
a  breach  of  this  duty  (s).  And,  in  the  absence  of 
stipulation  to  the  contrary,  he  has  all  the  time  until 
the  day  fixed  for  completion  to  procure  fulfilment  of 
the  condition  (r).  It  is  obvious  that  the  occurrence  of 
the  same  event  may  form  a  condition  precedent  or 
subsequent  according  to  the  intention  of  the  parties 
as  expressed  in  the  terms  constituting  the  whole 
contract  {f) . 

Lastly,  a  contract  may  be  discharged,  before  breach,  4.  Exercise  of 
by  mutual  assent  on  the  exercise  of  an  express  power  rescission.  ^^ 
reserved  to  either  party  to  rescind  the  agreement.     An  Power  to 
instance  of  this  occurs  in  the  power  commonly  inserted  ^®"?'-'^  *<^ 

i  ''  re.scmd  in 

in  contracts  to  sell  land  and  enabling  the  vendor  to  case  of  an 

pool  Corpn.,  3  De  G.   &  J.  334;  (s)  Dnyw  Sbujletou,  1899,  2  Ch. 

Modlin  V.  SiwivhriJl,  'I'd  Beav.  641,  320  ;  above,  pp.  359—361. 

affirmed  31  L.  J.  Ch.  44;   U'iUlinns  (/)  Acherleij  v.   Vertion,  Willes, 

V.  Vimco,  22  Ch.  D.  441.  153,    156,    157;   Hotham    v.   East 

[r)  Smith    v.    Butler,     1900,    1  India    Co.,    1     T.    R.    638,    645  ; 

Q.  B.  694.  2  Jarm.  Wills,  1470,  1471,  6th  ed. 

10(2) 


1016 


OF  THE  DISCHARGE  OF  THE  CONTRACT. 


unwelcome 
requisition. 


rescind  tlie  contract  if  the  purchaser  shall  insist  on  any 
objection  or  requisition  which  he  is  unable  or  unwilling 
to  comply  with  {u).  And  an  express  power  for  the 
vendor  to  re-sell  the  land,  in  case  of  the  purchaser's 
non-compliance  with  the  terms  of  the  contract  (x), 
implies  an  agreement  that,  on  the  exercise  of  this 
power,  the  contract  shall  be  rescinded  (y) .  Sometimes 
a  power  is  reserved  for  the  purchaser  to  rescind  if  the 
vendor  shall  not  erect  some  houses  or  buildings  within 
a  specified  time  (s). 


Whether 
parties  are 
entitled  to 
rentitutio  in 
integrum 
■where  a  con- 
tract partly 
performed  is 
discharged  by 
mutual 
consent. 


When  a  contract  which  has  been  partly  performed 
is  discharged  before  breach  by  mutual  agreement,  the 
questions,  whether  matters  are  to  remain  as  they  are, 
or  whether  the  parties  are  entitled  to  be  restored  wholly 
or  partly  to  their  former  position,  can  only  be  solved 
by  reference  to  the  terms  of  the  agreement.  It  is  usual 
to  provide  particularly  for  this,  where  a  contract  is 
expressly  made  voidable  on  the  non-fulfilment  of  some 
condition  subsequent,  or  where  an  express  power  to 
rescind  the  contract  is  given  («).  "Where  it  has  been 
agreed,  as  a  term  of  a  contract  intended  to  be  imme- 
diately performed,  in  whole  or  in  part,  that  it  shall  be 
annulled  on  non-fulfilment  of  some  condition  subse- 
quent, it  is  thought  that,  in  the  absence  of  stipulation  to 
the  contrary,  the  parties  would  be  impliedly  entitled  to 
restitutio  in  ititegru))/  (/;),  as  in  the  case  of  rescission  for 
innocent  misrepresentation  (r)  ;  for  the  rule  is  that  the 
Tf'fici.s.'iion  of  a  voidable  contract  cannot  take  })lace  with- 


{u)  Above,  pp.  G7,  72,  90,  lf.9, 
182—188,  7a2. 

{x)  Above,  pp.  G8,  69,  74. 

(y)  Above,  J).  .54,  n.  (/). 

(z)  Whitbread  S;  Co.  v.  Wntt, 
1902,  1  Ch.  835. 

[a)  Above,  pp.  72,  300  ;  and 
Hee  j)r(,'viou8  note. 

(//)  Elliott  v.  Cmtchley,  1904,  1 
K.  B.  505,  509,  affirmed,  1906, 
A.  C.  7.     Thus  at  common  law, 


after  a  sale  of  goods,  condi- 
tioned to  be  annulled  if  the  goods 
sold  be  not  of  a  certain  quality, 
the  purchaser  is  at  liberty  to 
return  the  goods  on  ascertaining 
that  they  are  not  of  the  quality 
stijjulated  ;  Banmrman  v.  Jlliite, 
10  0.  B.  N.  S.  844  ;  above, 
p.  808. 

(c)  Above,  pp.  834-830. 
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out  entire  restitution  (d).  Thus,  if  a  contract  be  made 
for  the  present  sale  of  land,  providing  for  immediate 
payment  of  a  deposit  or  further  sum  on  account  of  the 
purchase  money  and  for  entry  into  possession,  and 
conditioned  to  become  void  on  the  refusal  of  some 
contemplated  application  to  the  Court  or  on  failure  to 
find  water  or  gold  there,  it  is  thought  that,  on  the 
occurrence  of  the  avoiding  event,  the  vendor  would 
have  to  return  the  money  paid  on  account  of  the 
purchase  money,  with  interest,  and  the  purchaser  to 
give  up  possession  of  the  land,  and  to  account  for  any 
rents  or  profits  received  by  him  (c),  and  to  return  the 
abstract  of  title  (./')  ;  and  each  would  have  to  bear  his 
OAvn  expenses  incurred  in  connection  with  the  contract, 
as  of  investigating  the  title.  But,  as  we  shall  see,  it  is 
otherwise  if  the  agreement  bo,  not  that  the  contract 
shall  be  avoided  ah  initio^  but  that  its  fm-ther  perform- 
ance shall  be  dispensed  with.  This  brings  us  to  the 
subject  of  dischai'ge  for  impossibility  of  performance. 


{(l)  Cluiujh  V.  London  and  North 
Western  Ri/.  Co.,  L.  R.  7  Ex.  2G, 
37 ;  Laguiias  Nitrate  Co.  v.  LaynmiH 
Stindicatc,  1899,  2  Ch.  392,  423; 
aijove,  pp.  829,  830,  834  sq.,  S.)2, 
1004.  It  is  submitted  that  this 
rule  was  overlooked  by  Cozeus- 
llai'dy,  J.,  iu  Cornu-all\.  ITcnuon, 
1899,  2  Ch.  710,  reversed  ou 
another  point,  1900,  2  Oh.  298, 
where  he  decided  that,  on  a  con- 
tract to  sell  land  for  a  pi'ice  pay- 
able by  instalments,  the  vendor 
rescinduuj  the  contract  for  the 
purchaser's  renunciation  of  it  (see 
below,  pp.  1040—1042)  before 
payment  of  the  last  instalment  was 
nevertheless  entitled  to  retain  all 
the  instalments  already  paid.  It 
became  unnecessary  to  review 
this  decision  in  the  Court  of 
Appeal,  but  the  Court  very 
plainly  intimated  their  doubts  of 
its  correctness ;  1900,  2  Ch.  302, 
30o.      The   rule   in    JJ'hiiicitp   v. 


Hnijhcs,  L.  R.  (3  C.  P.  78,  to 
whi'A  Cozens-Hardy,  J.,  ap- 
jjealed  as  the  general  rule  (1899, 
2  Ch.  715),  was  that  applicable 
in  the  case,  not  of  re-snission  of  the 
contract,  but  of  its  discharge  for 
impossibility  of  performance.  In 
such  case  the  contract  is  not 
rescinded  ;  the  parties  are  simply 
excused  from  further  perform- 
ance;  below,  pp.  1018 — 1021. 

(e)  Above,  pp.  834,  835  and 
n.  (y). 

(/)  The  abstract  must  be  re- 
turned by  the  purchaser  when- 
ever the  contract  is  rescinded 
from  any  cause,  whether  in  puv- 
suance  of  an  e.xjjress  power  iu 
that  behalf  or  otherwise,  and 
whether  before  or  after  breach  ; 
and  the  purchaser  is  not  entitled 
in  such  case  to  keep  any  copy  of 
it ;  see  Roberts  v.  Wi/att,  2  Taunt. 
268,  278  ;  Sug.  V.  &  P.  428. 
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Impossibility  A  coutract  for  the  sale  of  land  may  be  discharged, 
ancT.^  "^°^'  before  breach,  on  the  ground  of  impossibility  of  per- 
formance. This  form  of  discharge  is  perhaps  no  more 
than  a  species  of  discharge  by  mutual  assent  on  failure 
of  a  condition  subsequent ;  it  is  the  impossibility,  not 
so  much  of  performing  the  contract  as  of  fulfilling  the 
condition  on  which  alone  it  was  to  be  carried  out,  that 
is  the  ground  of  release  {g) .  But  this  kind  of  discharge 
only  occurs  where  the  parties  have  not  expressly  con- 
templated or  provided  for  the  event  of  failure  of  the 
condition,  so  that  their  assent  to  the  discharge  is  purely 
an  implication  of  law  (Jt)  ;  and  it  may  therefore  be  con- 
veniently considered  by  itself.  Discharge  by  impossi- 
bility of  performance  is  illustrated  where  a  particular 
thing  is  sold  for  delivery  on  a  future  day,  subject  to 
the  implied  condition,  pure  and  simple  (/),  that  it  shall 
then  be  in  existence,  and  before  that  day  the  thing  is 
destroyed  without  the  vendor's  fault.  In  this  case  the 
contract  is  discharged ;  for  it  is  intended,  by  implica- 
tion of  law,  that  in  case  the  necessary  condition  of 
performing  the  agreement  be  rendered  impossible  of 
fulfilment  without  the  parties'  fault,  they  shall  be 
excused  from  carrjdng  out  their  mutual  undertaking  (/.•). 
We  have  seen  (/)  that,  as  a  rule,  the  estate  in  land  sold 
belongs  in  equity  to  the  purchaser,  and  the  property 
stands  at  his  risk,  as  from  the  date  of  the  agreement  to 
sell ;  and  in  consequence  of  this  rule  the  obligation  of 
the  contract  is  not  discharged  by  the  practical  destruc- 
tion, pending  completion,  of  the  thing  sold  :  but  the 
agreement  may  nevertheless  be  specifically  enforced  (m) . 
If,  however,  land  be  sold  subject  to  the  express  or 
implied  condition,  not  warranted  to  be  fulfilled,  that 

{g)  See  Benjamin  on  Sale,  4o5,  (/.)   Taylor  v.  Cnhhvell,  3  B.  &  S. 

4,56.  2nd  ed.  826  ;    JlowrJI   v.   Coupland,   1    Q. 

{//)   F.lUott  V.  CnUrhley,  1901,  1  B.  D.  2r)8  ;   above,  p.  507.  u.  [r). 

K.    B.   56.5.    568-570,' affirmed,  (/)  Above,  pp.  504— 50S. 

1006,  A.  C.  7.  IN)  Above,  p.  507. 

(/)  Above,  p.  lOH. 
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the  land  shall  be  delivered  over  on  completion  in  some 
particular  state,  the  proviso  is  impliedly  annexed,  that 
if  without  the  vendor's  fault  it  sliall  become  impossible 
for  him  to  deliver  possession  of  the  land  in  that 
state,  the  further  performance  of  the  contract  shall  be 
excused  (/?).  Thus,  if  a  theatre,  music-hall,  hotel, 
public-house,  or  shop  were  sold  with  possession  to  be 
given  on  a  future  day  fixed  for  completion  (o),  on  con- 
dition (without  warranty)  that  the  premises  should  be 
delivered  over  in  a  fit  state  for  giving  performances 
or  carrying  on  business  therein  ;  or  if  the  vendor  had 
agreed  to  erect  some  buildings  on  the  land  sold  by  the 
day  fixed  for  completion,  time  being  of  the  essence 
of  the  contract,  and  the  premises  or  buildings  were 
accidentally  burnt  down  a  few  days  before  the  time 
for  completion,  the  parties  would  be  discharged  from 
further  performance  of  the  contract  {p).  And  the  same  The  doctrine 
doctrine  is  applicable,  not  only  where  it  is  an  essential  {q^^;",^  oon- 
term  of   the  contract  that   the  property  sold  shall  be  dition  subject 

,         ,,  ,..  ••,  •■•  ij  •       to  which  land 

handed  over  on  completion  in  its  existing  state  or  in  i^  ^^i^  ^nd 

some  other  particular  state,  but  in  every  other  instance  ^hich 

*■.  "^   .  .  .         .     bei'omes  an 

where  land  is  sold  subject  to  some  condition,  which  is  impossible 
contemplated  but  not  warranted  to  be  fulfilled  at  the  ^o^^'^^o^- 
time  of-  completion,  and  before  completion  the  fulfil- 
ment of  this  condition  is  rendered  impossible  b}-  some 
extraneous  cause  beyond  the  control  of  the  parties 
themselves  [q).  Thus,  if  a  house  were  sold  on  the 
express  or  implied  condition  that  the  King's  coronation 
procession  should  pass  in  front  of  its  windows  on  the 
day  after  that  fixed  for  completion,  and  before  com- 
pletion the  King  were  to  die  or  the  route  of  the  pro- 
cession were  to  be  altered  by  authority,  the  contract 

(«)  See    Taylor   v.    CaUwdl,   3  &/m/(7c  cj' Co.,  1901,  2  K.  B.  126. 

B.   &  S.    826,  833,  834  ;  Applehy  (o)  See  above,  pp.  488,  .576. 

V.    Myers,   L.    R.    2  C.   P.  651  ;  (/;)   Counter  v.    Macpherfon,    o 

Rohimon  V.  Davixon,  L.  R.  6   Ex.  AToore.P.  C.  83.  104,  lOn  :   Taylm- 

269 ;  Howell  v.  Couphnd,  1  Q.  B.  D.  v.  Caldwell,  3  B.  &  S.  826. 

2.)8  :    yickoll  S;  Kul/jlit  v.   As/tto)/,  (q)  Above,  n.  (ti). 
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would  be  discharged  for  impossibility  of  performance  (r). 
Where  a  condition  of  this  kind  is  not  plainly  expressed, 
the  question,  whether  it  is  to  be  implied,  must  be 
determined  by  reference  to  the  terms  of  the  whole 
contract  and  the  circumstances  of  the  case  (.s). 

Impossibility  Similarly,  a  contract  may  be  discharged  where  its 
ancfTowi^m'  to  performance  is  rendered  impossible  owing  to  a  change 
a  change  iii      {q  the  law  (f).     Thus,  if  it  were  a  term  of  a  contract  to 

the  law.  \  /  ' 

sell  land  that  the  vendor  should  enter  into  covenants 

restrictive  of  the  use  of  some  adjoining  land  of  his,  and 
the  sale  were  completed  and  the  covenants  entered  into 
accordingly,  and  afterwards  the  adjoining  land  were 
taken  by  a  railway  company  under  their  parliamentary 
powers,  the  vendor  would  be  discharged  from  all  further 
liability  on  the  covenants  by  reason  of  the  impossibility 
of  performance,  the  land  having  been  handed  over  by  a 
cause  beyond  his  control  to  a  body  not  bound  by  the 
covenants  (k).  Suppose,  however,  that  the  house  or  the 
adjoining  land  were  taken  by  the  railway  company 
after  the  formation  of  the  contract  but  before  its  com- 
pletion (x),  the  case  would  be  governed  by  the  general 
rule  (y),  unless  the  continued  existence  in  statu,  quo  of 
the  whole  property  sold  up  to  the  time  for  completion 
were  an  essential  condition  of  the  sale.  If  not,  the 
purchaser  would  have  to  pay  the  whole  purchase  money 
and  take  a  conveyance  of  the  property  in  its  altered 
condition,  but  he  would  be  entitled  to  compensation 


Ir)  Krcll    V.     Jlmri/,     I'JO.'i,    2  taining  the  time  at  which  lands 

K.  B.  740.  ai-o  taken  under  the  Lands  Clauses 

(,v)  Cf.  Heme  Bay,  SiC.   Co.  v.  Act,  1845,  the  crucial  date  is  that 

JliUtoti,  11)03,  2  K.   B.  683,  with  of  service  of  the  notice  to  treat ; 

Krcilv.  Jfrnrii,  ib.  740.  Mercer  v.   Liverpool,  ^r.   Ry.  Co., 

(l)  See  above,  pp.  860,  807.  1903,  1  K.  B.   652,    1904,  A.  0. 

(i/)  Jtaili/  V.  Ue  Crcspiy»y,  L.  R.  401  ;   Dnwsou  v.  Great  Northrr>i, 

1    (i.    B.    180;   and  see   Kirhi/w  S.r.   Ry.    Co.,  1904,  1   K.   B.  277, 

Srh„ol  Itoardfor   llarroyalc,  1890,  278,  n.,  1905,  1  K.  B.  200,  273. 

1  Cli.  137  ;  above,  p.  492,  n.  (/()•  (.'/)  Above,  p.  1018. 

[jc]  For  the  purpose  of  asccr- 
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from  the  railway  company  in  respect  of  his  equitable 
estate  or  interest  in  the  land  eompulsorily  taken  (;:). 
Where  it  is  an  essential  condition  of  the  sale  that  the 
property  shall  be  conveyed  in  its  existing  state,  it 
appears  that  the  contract  will  be  discharged,  if  before 
completion  the  whole  or  any  part  thereof  be  taken  away 
eompulsorily  under  parliamentary  powers. 

When  the  obligation  to  carry  out  a  contract  partly  Position  of 
performed  is  discharffed  in  this  way  for  impossibility  ^^^  parties 

^  .         .  .  whei-e  a  con- 

of  performance,  the  parties  (in  the  absence  of  stipula-  tract  partly 
tion  to  the  contrary)  are  not  entitled  to  be  restored  to  dCcharged^* 
their  former  position,  but  are  left  to  remain  as  they  are,  ^ "j;  impossi- 
as  in  the  case  of  an  illegal  or  a  void  contract  partly  perfonnance 
executed  (ri)  ;  and  any  money  paid  or  property  trans- 
ferred under  the  contract  previously  to  the  discharge  so 
caused  cannot  be  recovered  back  (/>).     But  obligations 
arising  from  the  breach  prior  to  this  discharge  of  some 
part  of  the  contract  are  unaffected  and  remain  enforce- 
able (e).     Thus,  if  a  music-hall  be  sold  with  possession 
to  be  given  on  a  future  day,  on  condition  that  it  shall 
then  be  in  a  fit  state  for  giving  performances  therein,  a 
deposit  of  20  per  cent,  of  the  purchase  money  to  be 
paid  to  the  vendor  on  signing  the  contract,  and  the 
deposit  be  paid   and  the  house  be  accidentally  burnt 
down  before  the  day  for  completion,  the  parties  would 
be   discharged   from  further  performance  of  the  cou- 


(;)     Sse     Martin     v.     Londoit,  injuriously  a tt'ected  is  assignable : 

Chatham  (f-  Dover  Ey.  Co.,  L.  R.  Dawson  v.  Great  Xorthern,  i.^c.  1{>/. 

1   Ch.    50]  :  He  King's  Leasehold  Co.,  1905,  1  K.  B.  260. 
Estates,  L.  R.  16  Eq.   521  ;  Fvr-  («)  Above,  pp.  860,  863. 

ness  Hi/.   Co.  v.    Cumberland,    ^-c.  [h]   Civil  Service  Co-op.   Soci/.  v. 

Jld(/.    Socy.,  b'l  L.  T.    144,    146  ;  General    Steam     Navigation     Co., 

Birmingham,     ^c.     Land    Co.    v.  1903,  2  K.   B.    756  ;  and  see  De 

London  (|-  North  Western  Jiy.  Co.,  Silvale  v.  LCendall,  4  M.  &  8.  37; 

40  Ch.   D.  268;  Long  Eaton,  ^-c.  Byrne  v.   Schiller,   L.   R.  6  Ex. 

Co.  V.   Midland  Jig.    Co.,  1902,  2  319. 

K.  B.  574.     A  right  to  compen-  (c)  Chandler  v.  Webster,  1904,  1 

sation  under  the  Lands  Clauses  K.  B.  493. 
Act,  1845,  for  one's  lands  being 
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tract  (d) ;  but  the  vendor  would  be  entitled  to  retain  the 
deposit.  And  if  the  deposit  had  not  been  paid  as 
agreed,  the  vendor  would  be  entitled  to  sue  for  it  (c) . 
If  in  such  a  case  the  deposit  were  paid  to  a  third  person 
as  stakeholder  pending  completion,  it  is  thought  that, 
on  the  discharge  of  the  contract  for  impossibility  of 
performance,  the  purchaser  would  be  entitled  to  recover 
it(^).  Where  the  parties  have  in  effect  expressly 
stipulated  that,  in  case  of  the  impossibility  of  fulfilling 
the  condition  the  contract  shall  be  rescinded  ab  initio, 
it  appears  that  they  would  be  impliedly  entitled  to 
fcstitutio  ill  integrum  (_/'). 

Discharge  in  Discharge  of  the  obligation  of  a  contract,  before  breach, 
of^bankmptcy  ™^J  ^^^  ^®  effected  in  consequence  of  the  bankruptcy 
since  the  since  the  formation  of  the  contract  of  one  of  the  parties 

,    -p..   ,".        thereto.     This  may  take  place  (1)  by  the  disclaimer  of 

1.  Disclaimer  -^  ^  . 

hy  the  trustee,  the  contract,  as  unprofitable,  by  his  trustee  in  the  bank- 
ruptcy ;  when  the  liability  of  the  bankrupt  and  of  the 
trustee  under  the  contract  is  determined,  but  the  other 
party  is  deemed  to  be  a  creditor  of  the  bankrupt  to  the 
extent  of  the  injury  he  suffers  by  the  operation  of  the 
disclaimer,  and  may  prove  the  same  as  a  debt  in  the 
■_>.  Rescission    bankruptcy  (r/).     ('2)  By  the  rescission  of  the  contract 
<Jthe^ Court     ^^J  Order  of  the  Court,  which  may  be  made  in  the  bank- 
in  Bank-  mptcy  on  the  other  party's  upplication,  and  on  such 
terms  as  to  the  Court  may  seem  equitable,  and  under 
which  any  damages  made  payable  to  the  other  party 
may  be  proved  by  him  as  a  debt  in  the  baukruptcy  (h). 
:j.  Comftosi-     (3)  By  the  effect  of  a  composition  or  scheme  of  arrange- 
of  arrange-       merit  accepted  and  approved  by  the  Court  under  the 

{d)  Above,  p.  1019.  (/)  Above,  p.  1016,  and  n.  {!>). 

\e)  It  is  thought  that  this  case  [y)  Stat.   46   &   47  Vict.  c.  .52, 

is  parallel  to  that  of  money  paid  s.  50  (1,  2,  7);   Re  JToolrij,   1899, 

to  a    stakeholder   to   be   applied  2  Q.  13.  579;  see  above,  pp.  .544 

under  an   illegal  (»•  a  void  coti-  -547,  552,  554  —  .556. 

tract,   which   is  not   porfoniiud  ;  (/<)  Stat.  46  &  47  Vict.  c.  52. 

above,  pp.  H(i;i,  Hill.  s.  56  (5);   .above,  p.  555. 
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Bankruptcy  Act,  1890  (/).    And  (4)  by  the  operation  of  ment  ap- 
an  order  of  discharge  obtained  by  the  bankrupt  {/>).    As  the  Court, 
we  have  seen,  in  the  case  of  a  contract  to  sell  land,  the  4.  Order  of 
purchaser's  liability  to  pay  the  price  may  be  disclaimed  ° 

by  his  trustee  in  bankruptcy,  and  will  be  extinguished 
by  an  order  for  his  discharge  (/)  ;  and  in  either  of  these 
cases  the  vendor  is  discharged  from  his  obligation  to 
convey,  to  the  performance  of  which  the  payment  of  the 
price  is  a  condition  precedent  (/y?).  But  the  vendor's 
obligation  to  convey  the  land  sold,  so  far  as  it  is  capable 
of  being  specifically  enforced  in  equity,  cannot,  as  n 
rule,  be  disclaimed  in  his  own  bankruptcy  (li),  and  is 
not  released  by  an  order  made  therein  for  his  dis- 
charge (o) . 

A    contract   is   discharged    by    performance    of    the  Discharge  of 
obligations  thereby  undertaken;    and   each   particular  by^p^erform- 
obligation   of   the  contract   is   discharged   by  its   per-  ance. 
formance  in  due  course.     Thus,  we  have  seen  that,  on 
a  sale  of  land,  when  the  vendor  has,  by  furnishing  the 
proper  abstract  and  producing  the  right  evidence  in 
su]3port   of   it,  shown   a   good  title  according   to   the 
contract,  the  purchaser  is  bound  to  accept  the  title  (p). 
And  when,  after  acceptance  of  tlic  title,  the  vendor  has  Discharge  on 
duly  conveyed  the  land  sold  pursuant  to  the  contract,  ^^^^^ 
and  the  purchaser  has  paid  the  price,  the  parties  are,  as 
a  rule,  discharged   from    all    the  obligations  of   their 
contract  of  sale ;  for  nothing  else  remains  to  be  done 
on  either  side  (q) .     But  the  completion  of  a  contract 

(i)  Stat.  53  Ac  54  Vict.  c.  71,  (p)  Above,  pp.  35,  46, 163,  166, 

s.    3    (12);    above,    p.    545    and  575,  o79:  a,nd  see  Soper  v.  AnioM, 

n.  ((?).  37  Ch.  D.  96,  14  App.  Cas.  429, 

(k)  Stat.  46  &  47  Vict.  c.  52,  stated  above,  p.   580,  where  the 

ss.  30,  37  ;   Barnett  v.  King,  1891,  purchaser,  thi'oiigh  his  legal  ad- 

1  Oh.  4;  above,  p.  545.  viser's     inadverteuce,     expressly 

{I)  Above,  pp.  545,  552.  accepted  a  title  which  was  bad 

(;»)  Above,  p.  578.  oii  the  face  of  the  abstract.     Cf. 

{)>)  Above,  p.  546.  above,  pp.  179 — 182. 

(o)  Above,    p.    545:    Re    R'^is.  [q]  Above,  pp.   578,   611,  617. 

1904,  2  K.  B.  769,  777,  781,  787.  653,  654,  730,  812—815. 
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Completion 
may  not 
discharge 
every  obliga- 
tion of  the 
contract. 
Collateral 
stipulation. 


Express 
agi'eement  to 
compensate 
for  errors. 

WaiTanty  of 
quality. 
Collateral 
agreement 
restrictive  of 
the  use  of 
land  or  to  lay 
out  money 
thereon. 


Breach  of  an 
implied 
collateral 
obligation. 


Breach  of 
vendor's  duty 
to  take  care 
of  the  land 
sold ; 


or  to  discharge 
the  outgoings. 


for  the  sale  of  land,  by  conveyance  and  payment  of  the 
purchase  money,  does  not  neeessaril}^  operate  as  a 
discharge  of  every  liability  arising  under  the  parties' 
agreement.  If  the  contract  contain  any  stipulation, 
which  is  collateral  to  the  main  duties  of  proving  title, 
conveyance  and  payment,  the  obligation  so  incurred  is 
not  discharged  by  the  performance  of  those  duties. 
Thus,  an  express  promise  contained  in  the  contract  to 
compensate  for  errors  of  description  (/■),  and  a  warranty 
of  quality  (.s) ,  remain  enforceable  after  the  sale  has  been 
completed.  So,  also,  a  collateral  agreement  that  the 
purchaser,  his  heirs  and  assigns,  shall  observe  restrictions 
in  the  use  of  the  land  sold,  or  that  the  vendor  and  his 
successors  in  estate  shall  observe  restrictions  in  the  use 
of  other  land,  or  that  the  purchaser  shall  build  a  house 
or  wall,  or  erect  a  fence  on  the  land  sold,  or  keep  an 
adjoining  road  in  repair  (^),  is  not  discharged  by  con- 
veyance {>().  It  appears,  too,  that  where  there  has  been 
a  breach,  before  completion,  of  some  obligation  implied 
by  law  in  the  contract  of  sale,  but  collateral  to  the  main 
duties  thereby  undertaken,  the  liability  for  this  breach 
is  not  discharged  by  conveyance  of  the  land  sold  in 
exchange  for  payment  of  the  price.  Thus,  it  has  been 
held  that  the  purchaser  may  maintain  an  action  against 
the  vendor,  after  completion,  for  breach  of  the  vendor's 
implied  obligation  to  take  proper  care  of  the  land  sold 
in  the  interval  between  the  date  of  the  contract  and 
that  of  completion  (.r).  And  it  seems  that  the  same 
principle  should  be  applicable  in  case  of  the  vendor's 
breach  of  his  implied  obligation  to  discharge  the  out- 
goings up  to  the  day  fixed   for  completion  (//).     It  is 


(/•)  Palmer  v.  Johnson,  13 
Q.  B.  D.  351 ;  above,  pp.  65, 
06,  611,  727—732. 

(.v)  I)p  Lanmlle  v.  Guildford, 
I'JOI,  2  K.  B.  215;  above, 
pp.  (ill,  761,  769,  811,  81.5,  820, 
n.  (0. 

(t)  See  above,  pp.  491—494. 


(«)  Above,  pp.  493,  494,  647— 
649,  and  cases  there  cited. 

{x)  Clarke  v.  Ramttz,  1891,  2 
Q.  B.  456;  above,  pp.  512,  523, 
n.   (q). 

(//)  Above,  pp.  513,  520,  523, 
and  n.  [q). 
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thought  that  an  obligation,  express  or  implied,  may  be 
said  to  be  collateral  to  the  main  duties  arising  under 
the  contract  when  it  is  of  such  a  nature  that  it  cannot 
reasonably  be  supposed  that  the  parties  intend  it  to 
be  extinguished  by  performance  of  those  duties  (~). 

Where  the  contract  contains  some  collateral  stipula-  Variation  or 
tion,  which  is  directed  or  may  be  required  to  be  inserted  cdlateral" 
in  the  deed  of  conveyance,  such  as  a  stipulation  restric-  stipulation 
tive  of  the  use  of  the  land  sold  or  other  land  (a) ,  and  be  inserted  in 
the  stipulation   is  by  mutual  mistake  modified  in  or  ^^^  convey- 

t   p  ,  .    .  ance. 

omitted  from  the  conveyance,  the  party  injured  thereby 
is  entitled  in  equity  to  have  the  deed  of  conveyance 
rectified  accordingly  and  to  obtain  at  once  the  same 
relief,  in  the  way  of  injunction  or  otherwise,  as  if  the 
deed  had  duly  expressed  tlie  parties'  true  intention  [h). 
But  where  the  parties  have  by  agreement  subsequent  to 
the  contract  modified  their  original  intention,  and  the 
deed  of  conveyance  truly  expresses  their  intention  as  so 
modified,  there  is  no  case  for  rectification  {c)  ;  and  since 
the  parties  have  expressed  their  true  intention  in  the 
deed,  it  is  no  objection  that  the  agreement  modifying 
their  original  intention  was  not  otherwise  put  into 
writing  (d).  If,  however,  other  persons  than  the  vendor 
and  purchaser  were  in  effect  parties  to  the  original 
contract,  so  that  the  vendor  and  purchaser  alone  have 
no  power  to  modify  its  provisions,  as  where  a  building 
estate  is  sold  in  lots  on  the  terms  that  all  purchasers 
shall  have  the  benefit  of  certain  restrictive  stipulations, 
then  the  vendor  and  any  single  purchaser  can  only  vary 
the  original  contract  as  between  themselves  and  their 
representatives  or  successors  in  estate,  and  remain  bound 


(r)  See  cases  cited  in  notes  (>■),  803,  804. 
(s),  [x),  above,  p.  1024.  {<■)  Above,  pp.  784— 78G,  800, 

(a)  Above,  pp.  647—649,  666.  801. 

[b)  Above,    pp.    780  ^rj.,    787,  {d)  See  above,  p.  1013. 
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by  and  can  enforce  the  provisions  of  the  original  con- 
tract as  regards  all  the  other  parties  thereto  {e). 


Completion 
without  pay- 
ment of  the 
price. 


Vendor's  lien. 


Waiver  or 
abandonment 
of  lien. 


Express : 


Of  course,  completion  of  the  purchase  does  not  extin- 
guish the  contract  of  sale  where  it  takes  place,  hy  the 
parties'  ari'angement,  without  payment  of  the  whole  or 
some  part  of  the  purchase  money.  In  that  case  the 
amount  unpaid  remains  owing  to  the  vendor  as  a  debt 
due  upon  the  contract  of  sale  ( /')  ;  and  the  vendor  has 
also  an  equitable  lien  on  the  land  sold  for  the  amount 
due,  with  interest  thereon  at  the  rate  of  4/.  per  cent, 
per  annum  [g) .  This  lien  is  no  more  than  the  con- 
tinuance of  that  arising  in  equity  on  formation  of  the 
contract  of  sale  {h)  ;  the  lien  being  allowed  to  remain  in 
equity  until  payment,  notwithstanding  that  the  vendor 
has  parted  with  the  legal  estate  by  conveyance,  and 
that  in  the  deed  of  conveyance  the  whole  consideration 
money  is  expressed  to  have  been  paid  (/).  The  vendor 
may,  however,  waive  or  abandon  his  lien  for  the  unpaid 
purchase  money,  and  his  intention  to  do  so  may  be 
either  expressed  or  implied  from  the  circumstances  of 
the  case.     An   express  waiver  or   release  of   the  lien 


(e)  Rowell  v.  Satchell,  1903,  2 
Ch.  212  ;  and  see  above,  p.  497. 

(/)  Consider  Evans  v.  Tweedy, 
1  Beav.  5o. 

(<;)  Chapman  v.  Tanner,  1  Vern. 
267  ;  FuUcxftn  v.  Moore,  3  Atk. 
272 ;  Mackreth  v.  Symmons,  \h 
Ves.  329. 

(/()  Above,  p.  .')06,  and  n.  [m)  ; 
Smith  V.  Ilibhard,  2  Dick.  730  ; 
Topham  V.  Constanline,  Taml.  IST); 
Toft  V.  Strjihin.sou,  7  Mure,  1, 
1  Bo  G.  M.  &  G.  2S,  .')  D«  G.  M. 
&  (Jr.  735.  The  first  and  last  of 
these  eases  illustrates  the  ciiforce- 
nicnt  of  the  vendor's  lien,  where 
the  purchaser  has  been  lot  into 
possession,  but  no  conveyance  has 
been  executed. 

(t)  A  receipt  for  the  whole  price 
in  the  body  of  the  deed  estopped 


the  vendor  from  proving  non- 
payment at  eonimou  law  ;  Baker 
V.  Detcey,  1  B.  &  C.  704  ;  Harding 
v.  Ambler,  3  M.  &  W.  279 ;  but 
not  in  equity ;  Coppin  v.  Ci<ppin, 
2  P.  W.  2.1 1  ;  Wilson  v.  Keating, 
28  L.  J.  Ch.  895  ;  Re  Stuchy, 
190G,  1  Ch.  b7,  79;  and  ca^es 
cited  in  last  note  but  oue.  As  all 
branches  of  the  Hijrh  Court  now 
have  equitable  jurisdiction,  such 
estoppel  by  deed  at  law  has  prac- 
tically ceased  to  exist.  An  en- 
dcirsed  receiiJt  (see  above,  p.  695 
and  nu.  (e),  (/) )  worked  no 
estoppel  either  at  law  or  in 
equity  ;  at  law  it  was  only  evi- 
dence for  a  jury,  and  might  be 
rebutted  ;  Lainpon  v.  Cor/ce,  5  B. 
&  A.  606,  611,  612:  lift  Stuclcy, 
ubi  sup. 
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presents  no  difficulty :  but  it  must  be  made  either  by 
deed  or  for  valuable  consideration  ;  for  a  gratuitous 
promise  or  assurance  of  waiver  or  abandonment  of  the 
lien  appears  to  be  of  no  avail,  if  not  given  under  seal  (/.•). 
As  the  benefit  of  the  lien  appears  to  be  assignable  by 
parol  only,  and  to  pass  by  an  assignment,  valid  in 
equity,  of  the  unpaid  purchase  money  (/),  it  seems  that 
an  agreement  for  waiver  or  abandonment  of  the  lien 
need  not  be  put  into  "\vriting,  if  made  for  valuable  con- 
sideration. Where  such  waiver  or  abandonment  is  or  implied, 
sought  to  be  implied,  the  o)im  lies  on  those  who  deny 
the  existence  of  the  lien,  which  arises  by  the  rule  of 
equity  in  the  absence  of  stipulation  to  the  contrary ; 
the  question  is  one  of  the  parties'  intention,  to  be  deter- 
mined by  the  documents  they  have  executed  and  the 
circumstances  of  the  ease  ;  and  the  test  is,  whether  they 
have  in  effect  agreed  that  the  vendor  shall  have  some 
other  security  or  mode  of  payment  in  substitution  for 
his  lien  [ui).  For  example,  the  vendor's  lien  is  not  in 
general  affected  by  the  fact  that  he  has  accepted  the 
purchaser's  bill  of  exchange  or  promissory  note,  or 
taken  his  bond  for  payment  of  the  amount  due,  even 
though  such  payment  be  thereby  postponed  to  a  future 
day,  or  some  other  party  join  in  the  security  as  a 
surety  for  the  purchaser's  payment ;  for  these  are  only 
modes  of  payment  and  are  not  a  substitute  for  the 
lien  (>?).     But  if  the  sale  were  made  on  the  terms  of 

{k)  Above,  pp.  3,  1010;  lie  Han-  Ph.  413  ;  above,  p.  478.  n.  (r). 

cock,  57   L.  J.  Ch.  793  ;    Edwards  [m)  Mackreth    v.    Sym))i())tg,    1.3 

V.  Walters,  189G.  2  Ch.  157,  168,  Ves.    329,    340-3.J0;    IFirder   v. 

172;  and  see  Wins.  Pers.  Prop.  Anson,   3  Rusa.   488,    4f<0— 492; 

232,  n.  (/),  16th  cd.  Farrutl  v.  Sim-tland,  3  My.  &  K. 

(/)  Dryden  v.  Frust,    3   Mv.   &  6.1-5;  Re  Albert,  ^-c.Co.,  L.  K.  11 

Cr.  670,  672-674.    The  assignee  Eq.  164,  178,  179  ;  Re  Brentwood, 

takes  subject  to  the  purchaser's  c\V.  Co.,  4   Ch.  D.   562  ;    2   Dart, 

right  to  have  the  estate  conveyed  V.  &  P.  829,  6th  ed. ;  733,  7th  ed. 

to  him  free  from  incumbrances,  («)   Grant  v.  Mills,  2  V.  &  B. 

or  otherwise  as  specified  in  the  306  ;    irinter  v.   Anson,   3    Russ. 

contract,  and  to  all  prior  incura-  488;   Collins  v.  Collins^  31   Beav. 

brances  created  by  the  vendor  on  347. 
the  land  sold  ;  Lacci/  v.  Inyle,  2 
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the  purchaser's  giving  a  bond  for  a  certain  sum  to  be 
void  on  the  performance  of  a  particular  condition,  so 
that  the  giving  of  the  bond  and  not  the  payment  of 
the  sum  thereby  secured  was  the  consideration  for  the 
conveyance,  the  vendor  would  have  no  lien  (o) .  And 
an  intention  to  exclude  the  vendor's  lien  has  been 
implied  where  he  took  a  mortgage  of  the  land  sold  to 
secure  a  part  of  the  unpaid  purchase  money  {p),  where 
he  took  a  mortgage  on  part  of  the  land  to  secure  the 
whole  sum  remaining  unpaid  {<]),  where  payment  of 
the  purchase  money  was  to  be  secured  by  a  transfer  of 
stock  redeemable  on  payment  (r),  and  where  payment 
of  the  price  was  to  be  made  partly  in  shares  of  a 
company  and  partly  out  of  moneys  to  be  received  by 
the  company  from  the  sale  of  shares  or  from  loans 
made  to  them  (.s).  The  vendor  has  a  lien,  in  the 
absence  of  stipulation  to  the  contrary,  where  the  price 
is  payable  by  instalments  (;'),  or  the  sale  is  made  in 
consideration  of  the  payment' of  nn  annuity  (/^)  :  but  not 
if  the  parties'  intention  appear  to  be  that  there  shall  be 
no  such  lien  (;r). 


Lien  on  land  Where  land  is  taken  by  agreement  or  compulsorily 

the  Land?'  ^nder  the  Lands  Clauses  Act,  1845  (.y),  the  vendor  has 

Clauses  Act,  {\^q  Ji^p  }ien  as  in  the  case  of  an  ordinary  sale,  and  not 

1845. 


(o)  Parrott  v.  Sivcetland,  3  My. 
ifc  K.  C.'')5  ;  Dixon  v.  Gaijfcrc,  1 
Do  G.  &  J.  655  ;  and  weo  Clnrke 
V.  lloulc,  Z  Sim.  499  ;  Me  AUnrI, 
.S-c.  Co.,  L.  R.  11  Eq.  KM,  178, 
179. 

(;y)  Bond  V.  Kciif,  2  Vern.  '281. 

(c/)  Capper  V.  Spolli.swoode, 
Taml.  21. 

(r)  Nairn  v.  Proic.sr,  G  Vos. 
75'i ;  see  MackrHh  v.  Sijmmoiis, 
15  Ves.  329,  348. 

(.v)  Re  Ihcnlwood,  i^-c.  Co.,  4 
Ch.  D.  502. 


{t)  Xives  V.  Nives,  15  Ch.  D. 
649. 

(«)  Tardifc  v.  Scruqhan,  cited 
1  Bro.  C.  "C.  423;  jlitcldand  v. 
Poclrnell,  13  Sim.  406,  412; 
Mattheiv  v.  Bowler,  6  Hare,  110  ; 
Dixon  V.  (iaiifere,  1  De  G.  &  J. 
655,  662. 

(.r)  Mnckreth  v.  Si/minons,  15 
Yes.  329,  350—354  ;  'Buckland  v. 
I'oekneU,  Dixon  v.  Gatjfere,  uhi 
Hup.  ;  Jersey  v.  Briton,  &;c.  Co., 
L.  R.  7  Eq.  400. 

{y)  Stilt.  8  k  9  Vict.  c.  18. 
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only  ioY  tlie  price  of  tlie  land,  but  for  all  compensation 
money  payable  to  him  {z). 

A  vendor's  lien  on  the  land  sold  for  unpaid  purchase  Vcndor'slien 
money  is  not  required  to  be  registered  by  the  Middlesex  Middlesex  or 
Registry  Acts  ;    nor  was   such   registration   necessary  Yorkshire, 
imder  the  old  Yorkshire  Registry  Acts  (a).     But  by  the 
Yorkshire    Registries   Act,  1884  (b),   no   lien   on   any 
lands  in  Yorkshire  in  respect  of  any  unpaid  purchase 
money  shall   have  any  effect  or  priority  against   any 
assurance   for   valuable   consideration   which    may   be 
registered  under  this  Act,  unless  and  until  a  memoran- 
dum of   such   lien  or  charge   has   been  registered   in 
accordance  with  the  Act.     AVhere  a  sale  of  land  situate  On  land 

1  '  j_     j_-  Ti'j.'i_i  sitAiate  in  a 

m  a  compulsory  registration  district  is  to  be  com-  compulsory 
pleted  {c)  without  payment  of  the  whole  price,  the  '■^tristi-ation 
vendor  must  take  care  to  have  his  vendor's  lien  entered 
on  the  register  as  an  incumbrance  prior  to  registra- 
tion {(/) ;  for  if  this  be  not  done,  it  appears  that  the  lien 
will  be  extinguished  on  the  pm'chaser's  registration  as 
proprietor  with  an  absolute  title.  The  lien  will,  how- 
ever, remain  unaffected  by  registration  of  the  title, 
if  the  purchaser  be  registered  as  proprietor  with  a 
possessory  title  only,  or  with  a  qualified  title  excepting 
the  vendor's  lien,  or  (in  the  case  of  a  sale  of  leaseholds) 
with  a  good  leasehold  title  (c).  But  as  all  such  titles 
may  be  subsequently  turned  into  an  absolute  title  (/), 

{z)  Walkers.  Ware,  ^-c.  Ry.  Co.,  s.  7;  Baftison  v.  Bohson,  1896,  2 

L.  R.  1  Eq.  195  ;  Wing  v.  Totten-  Ch.  403,  412  ;   above,  pp.  373  sq. 

ham,   ^-c.   R)j.    Co.,   L.   R.   3  Ch.  (c)  AboA-e,  pp.  380  sq. 

740 ;    AUgoocl  v.    Merri/bent,    ^c.  (d)  See  Land  Transfer  Rules, 

Jli/.    Co.,    33    Ch.    D.    571  ;    see  1903,     Nos.     7,     8,     175—181  ; 

above,  p.  1020.   But  the  lien  does  L.  T.  R.  1908,  No.  43. 

not  extend  to  the  costs  of  an  ar-  (c)  Stat.  38   &  39  Vict.  c.  87, 

bitration,  by  which  the  purchase  ss.   7 — 9,    13,   29 — 35,   38;  Land 

money    has     been     ascertained  ;  Transfer  Rules,  1903,  rr.  52 — 57, 

Ferrers  v.   Stafford,  S;c.   liif.   Co.,  140—143;    Wms.  Real  Prop.  643 

L.  R.  13  Eq.  524.                "  sq.,  21st  ed. 

{a)    Kettlewdl    v.    Jf'afson,    26  ( /")  See  Land  Transfer  Rules, 

Ch.  D.  501,  507.  1908,  No.  27. 

(i)  Stat.  47   &  48  Vict.  c.  54, 

W.-II.  11 
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the  only  safe  course  is  to  register  the  vendor's  lien  in 
all  cases. 


Against 
whom  the 
vendor's  lien 
is  enforceable. 


Where  the 
vendor  has 
put  it  in  the 
purchaser's 
power  to 
dispose 
absolutely  of 
the  land. 


The  vendor's  lien,  like  other  equitable  interests  {(j), 
ifi  enforceable,  as  a  rule,  against  all  persons  who  claim 
under  the  purchaser's  estate  in  the  land  sold,  either  for 
a  legal  estate  or  interest  by  operation  of  law,  by 
gratuitous  assignment,  or  as  purchasers  for  value  with 
notice  of  the  lien,  or  for  an  equitable  estate  or  in- 
terest (//)  ;  but  not  against  any  person  who  has  acquired 
a  legal  estate  or  interest  in  the  land  sold  in  good  faitli 
as  purchaser  for  value  without  notice  of  the  lien  (/). 
But  if  the  vendor  execute  a  conveyance  containing  a 
statement  of  payment  and  receipt  of  the  whole  purchase 
money,  and  allow  the  purchaser  to  have  the  custody  of 
this  deed  and  the  other  title  deeds  without  obtaining 
payment  of  the  price,  he  has  put  it  in  the  purchaser's 
power  to  deal  with  the  land  as  his  own ;  and  it  has 
been  held  on  this  ground  that  a  vendor,  who  so  acted, 
had  an  inferior  claim  on  the  land  to  an  equitable 
mortgagee  from  the  purchaser  by  deposit  of  the  title 
deeds ;  for  the  mortgagee  was  entitled  to  rely  on  the 
statement  of  payment  of  the  whole  price,  and  the  vendor 
was  estopped,  as  against  "him,  from  asserting  the 
untruth  of  the  representation  so  made  (/.) ,  So,  where 
a  vendor  joined  with  the  purchaser  in  executing  a 
mortgage  of  tlie  land  sold  (/),  and  where  he  executed 
a  conveyance  for  the  express  purpose  of  enabling  the 
purchaser  to  raise  money  by  mortgage  (_»/),  it  was  held 
that  he  could  not  assert  any  lien  for  unpaid  purchase 


(//)  Above,  pp.  r)65  sq. 

(h)  Mackrcth  v.  Sj/mmons,  1;) 
VcH.  32i),  '.V.M,  340;  Cave  v.  Can', 
ir,  Ch.  D.  039,  GKi— 649  ;  KeliJe- 
urll  V.  Watson,  2G  Ch.  D.  501, 
508;  Wihon  v.  Kdland,  1910, 
2  Ch.  30G. 

((■)  8m\lh  V.  Ecans,  28  Bcav.  59. 


(/.■)  Iticc  V.  Rice,  2  Drew.  73, 
85;  lilmmer  v.  Wehtcr,  1902, 
2  Ch.  1G3,  173,  174 ;  above, 
pp.  G95,  n.  (/),  744,  938. 

(/)  Cood  V.  roUard,  9  Trice, 
544,  10  Price,  109. 

(w)  Smith  V.  Evans,  28  Beav.50. 
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money  against  the  mortgagee.  And  wliore,  nndor  the 
old  Yorksliire  llegistiy  Acts  (n),  vendors  of  hmd  in 
Yorkshire  had  executed  a  conveyance  and  allowed  it  to 
be  registered  with  the  object  of  enabling  the  purchaser 
to  re-sell  the  land  in  lots,  and  the  conduct  of  their 
solicitor,  to  whom  they  left  everything,  was  such  as  to 
induce  sub-purchasers  to  believe  that  the  purchaser  had 
full  power  to  deal  with  the  land,  it  was  held  that  they 
could  not  assert  their  lien  for  unpaid  purchase  money 
as  against  sub-purchasers  taking  an  equitable  estate  in 
the  land  without  notice  of  the  vendors'  intention  to 
insist  on  their  lien  (o). 

If  the  vendor  execute  a  conveyance  to  the  purchaser  Vendor 
without  receiving  payment  of  the  whole  price,  he  has  conve^'amio 
no   lien   at   common    law   authorising    him   to   retain  ^vnthout  pay- 
possession  of  the  title  deeds  {p).     It,  appears,  however,  common  law 

that  his  equitable  lien  on  the  land  sold  ffives  him  the  l'.?P  °"  *^® 
1  .  °  title  deeds. 

right  to  keep  the  title  deeds  until  payment  (q).     As 

we   have   seen  (r),   the   vendor   is    entitled    to    retain 

possession  and  defer  conveyance  of  the  land  sold  until 

payment  of  the  whole  price ;    and  if  he   propose   to 

make  conveyance  on  payment  of  part  only,  he  should, 

befoi:e  parting  with  his  estate  in  the  land  sold,  make 

such  stipulation  as  he  desires  concerning  the  custody  of 

the  title  deeds,  including  the  conveyance  itself,  pending 

full  payment.     And  he  should  not  forget  that,  if  before 

the   price   is   paid    he    allow    the    purchaser   to   have 

possession  of  the  title  deeds,  including  a  conveyance 

from   himself   containing   a   receipt  for   the   purchase 

{n)  Above,  pp.  373,  n.  (^),  1029.  V.  &  P.  6th  ed.  (see  p.  S2G  ;  731, 

(o)    Kettlen-cU    v.    Watson,    26  7th  ed.),  or  they  would   hardly 

Ch.  D.  501.  have   altered    the    statement    in 

[l})  Goode  V.  Burton,  1  Ex.  189  ;  2  Dart,  V.  &  P.  731,  5th  ed.     It 

see  above,  p.  680.  appears,    indeed,    to    have    been 

[q)  Brijdcn  v.  Frost,  3  My.  &  overlooked  by  Dart  himself,  and 

Cr.  670,  672,  673.     This  autho-  Sugden  too  ;   see  Sag-.  V.  &  P. 

rity  seems   to   have  escaped  the  434,  565. 
notice   of    the   editors   of    Dart,  {r)  Above,  pp.  578,  579. 

11  (2) 
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money  in  fall,  he  puts  it  in  the  purchaser's  power  to 
create,  not  only  legal  estates  or  interests,  but  also 
equitable  charges,  which  will  exclude  or  have  priority 
over  his  vendor's  lien  (s).  On  the  other  hand,  if  the 
unpaid  vendor  retain  all  the  title  deeds  in  his  own 
possession,  a  subsequent  purchaser  or  mortgagee  from 
the  purchaser  will  be  affected  with  notice  of  the  lien, 
if  he  omit  to  make  inquirj''  for  the  deeds,  and  so  will 
be  postponed  to  the  vendor's  claim,  notwithstanding 
that  he  have  acquired  the  legal  estate  {t). 

How  the  lien  The  vendor's  lien  for  unpaid  purchase  money,  after 
IS  en  orcea  e.  g^g^-^^^^Qj^  of  a  conveyance  to  the  purchaser,  does  not 
entitle  him  to  resume  possession  of  the  land  sold(?/), 
nor  does  it  authorise  him  to  sell  the  land  so  charged  (;r) . 
His  only  remedy  to  enforce  the  lien  appears  to  be  to 
apply  to  the  Com-t,  under  its  equitable  jurisdiction,  for 
a  declaration  of  charge  and  an  order  for  sale  to  raise 
the  amount  due  {(/) .  If,  however,  the  order  for  sale 
prove  ineffectual,  the  property  being  unsaleable  at  any 
adequate  price,  the  Court  may  then  make  an  order 
directing  the  vendor  to  be  again  let  into  possession 
thereof  (s) . 


(.v)  Above,  p.  1030.  Si/.  Co.,  33  Ch.  D.  571,  574.     As 

{()    Worthim/toii   v.  Morgan,  \Q  in  the  case  of  a  sale  of  goods,  the 

Sim.  547;   Ol'irev  v.  Hinton,\mQ,  vendor,  after  conveyance  of  the 

2   Ch.    264.      But    if    ho    make  property,  is  not  entitled  to  rescind 

inquiry  for  the  deeds  and  receive  t^"^  contract  for  the  purchaser's 

a    reasonable    excuse    for    their  f^ulure  to  pay  the  price  ;    Ben- 

non-produ(-tion,  he  will  not   be  J'^min  on  Sale,  622,  2nd  ed. 

affected  with  notice  of  the  lien  ;  {x)    Above,    p.    53  ;    and    see 

Heivilt  V.  IjOOHcmore,  9  Hare,  449  ;  A.-G.   v.    Sittbn/hoHrite,    i^'r.    liy. 

and  see  Hunt  v.  Elmn,  2  De  G.  Co.,  L.  R.  1  Eq.'  636. 

F.  &  J.  578  ;  Ratdiffe  v.  Barnard,  (y)  Above,  pp.  53,  and  n.  (i), 

L.    R.    6   Ch.    652;    Manners   v.  i-i\.  n.  {o)  ;  Mackrvthv.  Sijmmons, 

Mew,  29  Ch.  D.  725,  733  i.r,  Ves.  329;  Ecdesiastkal'Commrs. 

(«)  Munns  v.  Me  of  Wu/ht  It,/.  v.  Pinnn/,  1899,  2  Ch.  729.  1900, 

Co.,  L.  R.   6  Ch.  414,  416,  419  ;  2  Ch.  736,  Seton  on  Judgments, 

Williams    v.    yi,/l>shnr,/,    S;c.   lii/.  2290,  2291,  6th  cd. 

Co.,  28  L.  T.  N.  S.  547,  21  W.  R.  (z)  Allr/ood   v.    Mrrri/hcnt,     ^-c. 

819;    Allf/ood  y.    Mcrri/hcnt,    S;c.  7^/.  C'«.,  33  Cli.  D.  571. 
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If  one  advance  money  in  payment  for  land,  wliicli  Subrogation 

another  is   under  contract    to   buy,  he    is   entitled   by  Uen  of  person 

subrogation  to  the  same  lien  wliich  the  vendor  would  advancing 
1           1          •  p     1            •                             •                      •          \        mi  purchase 

have  had  if  the  j)rice  had  remained  unpaid  (a).     Ihus,  money. 

where  an  undischarged  bankrupt  bought  land,  and  his 
solicitor  paid  part  of  the  purchase  money  for  him,  it 
was  held  that  the  solicitor  should  have  a  lien  for  the 
amount  so  paid,  in  priority  to  the  claims  of  the  trustee 
and  creditors  in  the  bankruptcy  {//). 

Where  a  conveyance  has  been  executed  without  pay-  Where  the 
inent  of  the  whole  price,  the  purchaser  is  entitled  in  incumbrances 

equity  to  set  off  against  the  unpaid   purchase  money  tl'^covered 

-■■       •'  ^  '    _        ^  '^    alter  convey- 

aiiy  sums  of  money  expended  by  him  in  the  discharge  ance  may  be 

o    •  1  1  ii        T  J         1  •   1  set  off  ao'ainst 

ot  incumbrances  subsequently  discovered,  which  were  unpaid  pur- 
created  by  the  vendor  himself  or  comprehended  in  the  thase  money, 
vendor's  covenants  for  title  (r) .  And  the  purchaser  is 
of  course  entitled  to  assert  the  same  right  as  against 
any  assignee  of  the  unpaid  purchase  money  (c/),  unless, 
in  view  of  the  assignment  of  the  debt,  the  assignee  had 
made  inquiry  of  him  as  to  the  state  of  account  between 
him  and  the  vendor,  and  had  received  in  answer  an 
admission  that  the  whole  amount  was  owing  (e).  But 
if  any  incumbrance  discovered  subsequently  to  the 
conveyance  were  created  under  title  paramount  to  the 
vendor's,  and  were  not  within  the  guarantee  provided 
by  his  covenants  for  title  (,/'),  it  appears  that  the  pur- 
chaser lias  no  right  to  withhold  payment  of  any  part  of 
the  purchase  money  on  that  account  (//),  unless  tlie  sale 

(rt)  McHX  V.  S/nifh,  1 1  8im.  410,  Sug.  V.  &  P.  552 ;  2  Dart,  V.  &  P. 

427;  Brocklcxbyx.  Ti'iiipcrancc, '.^•c.  804,  805,  5th  ed.  :   905,   906,   Glh 

ISocy.,  1895,  A.  C.  173,  182,  185  ;  ed.  ;  814,  815,  7th  cd. 
Thurstan  v.  XottiiK/liain,  i^r.  Bdq.  [d)  Above,  -p.  758. 

ISoeij.,  1902,  1  Ch.'l,  191)3,  A.  C.  [e)  Above,    p.    503  ;    2    Dart, 

6  ;  above,  p.  886.  V.   &  P.   805,  5th  ed.  ;  906,   6th 

[b)  Bird   V.    FhUpott,    1900,    1  cd.  :   814,  815,  7th  ed. 
Ch.  822.  (/)  Above,  p.  647. 

(c)  3f((i/iiard's  case,  2  Freem.  1  ;  {//)   Consider    Jlai/iiard's     case, 
ToHrvilu'\.  Xtuish,  3  P.  W.   30G  ;  2    Freem.     1  ;     Anon.    ib.     106  ; 
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were  induced  by  the  vendor's  fi'<in<li'f(')it  misrepresen- 
tation as  to  his  title  or  otherwise  (//). 


Remedies 
remaining 
open  after 
conveyance. 


Here  it  may  be  convenient  to  state  shortly  what 
remedies  remain  open  to  the  parties  to  a  sale  of  land 
after  completion  of  the  contract  by  conveyance.  These 
are  (1)  an  action  to  enforce  any  obligation  which  arises 
out  of  or  is  collateral  to  the  contract  and  is  not 
extinguished  by  the  conveyance  of  the  land  («),  as  to 
recover  any  unpaid  purchase  money  or  to  enforce  the 
vendor's  lien  in  respect  thereof  (/•),  for  breach  of  a 
collateral  stipulation  contained  in  the  contract  {I),  or 
for  breach  of  a  collateral  warranty  (;;/)  ;  (2)  an  action  to 
rescind  the  contract  for  fraudulent  misrepresentation  (y/), 
duress  or  undue  influence  (o),  or  on  the  ground  of 
relative  equitable  disability  (/;)  :  but  not  for  innocent 
misrepresentation  {q)  ;  (3)  an  action  of  deceit  for 
fraudulent  misrepresentation  (r),  or  an  action  to 
recover  damages  for  duress  amounting  to  a  tort  {n)  ; 

(4)  au  action  for  rectification  of   the  conveyance  {t)  ; 

(5)  an  action  to  enforce  any  covenant  contained  in  the 
deed  of  conveyance,  as  upon  covenants  for  title  {u)  or  to 
enforce  restrictive  covenants  (.r),  or  a  covenant  to  build, 
repair,  or  the  like  (//)  ;  (6)  an  action  to  enforce  any 
covenant  or  agreement  running  with  the  land  sold  at 
law  or  in  equity,  as  covenants  for  title  entered  into  by 


Thomas  v.  I'oircU,  2  Cox,  394 ; 
JFdkeDicai  v.  Itutlnml,  li  Vex.  2:53, 
'I'ih  ;  contra.  Anon.,  2  Ch.  Ca.  19  ; 
but  this  is  not  law  ;  Sug.  V.  >!c  P. 
r).Tl,  o5'2. 

(/()  Above,  pp.  654,  80G,  811. 

\i)  Above,  pp.  1023  —  102.'). 

(/•)  Above,  pp.  1020,  1032. 

(0  Above,  pp.  05,  GG,  611, 
1024. 

(/«)  Above,  pp.  Oil,  Sll,  815, 
821,  11.  (/;,  1024,  1025. 

(«)  Above,  pp.  800,  811,  831. 


(o)  Above,  p.  Sol. 

\p)   Above,  pp.  U75  .vy. 

[q)  Above,  pp.  GU,  G54,  730, 
813,  815  ;  Seddim  v.  Xorth  I'Mstoii 
Salt  Co.,  Ld.,   1905,  1  Ch.  326. 

{)■)  Above,  pp.  806,  812,  813, 
816,  822. 

(.v)  Above,  p.  853. 

[t)  Above,  pp.  C40,  041,  641, 
651,  605,  787,  803.  804. 

('0  Above,  pp.  611,  64i,  648. 

{x)   Above,  pi>.  491  sq.^  G66. 

[y)   Sec  above,  p.  492. 
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the  vendor's  predecessor  in  estate  (s),  or  restrictive 
covenants  made  with  the  vendor  or  any  of  liis  prede- 
cessors in  title  (a)  ;  (7)  an  action  founded  on  the  legal 
incapacity  of  a  party  to  the  sale,  as  by  an  infant 
vendor  (b)  or  a  corporation  disabled  from  selling  its 
land  (c),  to  recover  the  land  sold  ;  and  (8)  an  action  to 
rescind  the  contract,  if  made  under  a  common  mistake 
of  fact  (^/). 

§  2. — Of  Breach  of  tJw  Cuiifntrt  and  Dhcliarye  tlievcfvoni 
after  Breach. 
A  breach  of  tlie  contract  is  committed  when  one 'of  Breach  of  the 

.  .  contract. 

the  parties  fails  to  perform  some  obligation  imposed  on 

him  by  the  agreement  at  the  time  when  it  ought  to  be 

performed  {e).     The  obligations  undertaken   on  a  sale 

of  land  have  been  already  enumerated  (,/')  ;  they  consist 

mainly  in  the  vendor's  duty  to  show  a  good  title  and 

convey  the  land  sold  and  the  purchaser's  to   pay  the 

price.     With  respect  to  the  time  for  performance  of  Time  when 

these  obligations,  we  have  seen  that  the  general  rule  is  is  broken. 

that  any  act  necessary  to  be  done  by  either  party  in 

o?;der  to  carry  out  the  contract  must  be  done  within  a 

reasonable  time  {g)  ;  and  that,  altliough  a  day  be  fixed 

for  completion  of  the  contract,  time  is  not  in  general 

of  the  essence  of  the  contract  either  in  equity  or,  since 

the   Judicature    Acts,    at    law  {h).      It    follows    that, 

except  where  time  is  of  the  essence  of  the  stipulation  (/), 

a  breach  of  contract  is  only  committed  in  the  case  of 

unreasonable  delay  in  the  performance  of  any  act  agreed 


(r)  Sug.  V.  &   P.  551  ;  above,  '2  C.  P.  D.  :U'2  :   Hotcc  v.  Smith, 

pp.  657—661.  -27  Ch.  D.  89.  103.  101  ;    rouell  v. 

(«)  Above,   pp.  491   «/.,   496—  M<irshall,  1899,  1  Q.  B.  710. 
498.  (/)  Above,  p.  32. 

[h)   Above,  p.  884.  [g)   Above,  pp.  48,  49. 

\c)   Above,  pp.  946  .s^.  (/()  Above,  pp.  57—60,  575 — 

[d).  Above,  p.  778.  578. 

(e)  Consider  Noble  v.  Edwardcs,  [i)  Above,    pp.    59,    62,    575 — 

5  Ch.  D.  378  ;  Putrkk  v.  Milucr,  577. 
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At  what  time  to  be  done  (/<•).  For  example,  where  time  is  not  essen- 
complete  a  ^i'^^j  ^  P^i'tj  failing  to  complete  a  sale  of  land  on  the 
sale  of  land  is  (j^y  fixed   therefor   by  the  agreement  does  not   then 

a  breach  of  "^       .  "^  .  ,  . 

contract.  commit  a  breach   of   contract  either  m    equity  or   at 

law  (/)  ;  it  is  only  on  failure  to  complete  within  a 
reasonable  time  after  that  day  that  the  contract  is 
Service  of  broken  (;;/).  The  result  is  that,  where  either  party 
time^essentiaf  ^lakes  delay  in  performing  his  part  of  the  agreement, 
the  most  prudent  course  for  the  other  is  to  serve  a 
notice  upon  him  making  time  of  the  essence  of  the 
contract,  but  taking  care  to  allow  him  a  reasonable 
time,  from  the  date  of  service  of  the  notice,  within 
which  to  accomplish  the  acts  he  has  delayed  to  per- 
form (;/).  If  after  service  of  such  a  notice  the  party 
in  default  fail  to  do  the  required  act  within  the  time  so 
limited,  the  other  party  will  be  then  entitled  to  treat 
the  contract  as  broken  (o). 


breach  of 
contract. 


Effect  of  The  effect  of  a  breach  of  contract  is  in  every  case  to 

give  rise  to  a  right  of  action  for  debt  or  damages  against 
the  party  who  commits  it,  at  suit  of  the  other  party  to  the 
agreement :  but  the  breach  may  or  may  not  operate  to 
discharge  the  other  from  his  obligation  under  the  con- 
tract, and  to  give  him  the  option  of  rescinding  or 
enforcing  the  contract.  This  arises  from  the  fact  that, 
a(.'cording  to  English  law,  the  duty  created  by  a  con- 
tract is  not  an  entire  and  indivisible  thing,  but  may 
consist  of  various  separate  obligations  undertaken  by 
oue  party ;  and  the  performance  of  any  of  these  obliga- 
tions may  or  may  not  be  a  condition  precedent  to  his 


{k)  CoatiiderjUackrelhv.Marhtr,  (/)  rxtrir/:  v.  3[ilne>;  2  C.  P.  D. 

1    Cox,   2.')9;  JJoi/d  v.    Col/clt,   4  312. 

Bro.  C.   C.  4G!»,   4  Vcs.  (;!)(),  n.  ;  (in)  Hour  v.  Smith,  ■11   Ch.  D. 

I'eiin   V.    (Mtell,   27   L.  T.    169;  80,  103,  104. 

l[(me  V.    Smith,   27   Ch.   D.    89;  (w)  Above,  pp.  49,  577. 

Coniudll  V.  llrnso)!,  1900,  2  Ch.  («)  Above,     j).    49,    and    cases 

29a.  there  cittd. 
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enforcing  the  other  party's  liability  {p).  If  the  obliga- 
tion broken  be  sucli  tliat  its  performance  by  the 
defaulting  party  was  not  essential  to  his  enforcing  the 
contract  himself,  the  other  party  is  not  released  from 
his  own  duty  under  the  contract,  and  has  merely  a 
right  of  action  for  the  breach.  Thus,  where  a  sale  of  Cbivm-fir^/  v. 
land  was  made  for  a  price  payable  by  several  small 
instalmeuts,  and  the  purchaser  made  default  in  paying 
the  last  instalment,  it  was  considered  that  the  vendor 
was  entitled  only  to  sue  for  the  amount  due  and  not  to 
rescind  the  contract  of  sale{q).  And,  as  we  have 
seen  (r),  the  breach  of  a  pure  warranty,  not  amounting 
to  a  condition,  does  not  give  rise  to  a  right  to  avoid  a 
sale.  Breach  of  an  obligation  of  this  kind  is  no  bar  to 
the  enforcement  of  the  rest  of  the  contract  by  the  party 
in  default,  so  long  as  he  oifer  to  perform  the  stipulation 
broken  when  insisting  on  the  other's  liability  (.s).  But 
if  the  performance  of  the  obligation  broken  be  a  con- 
dition precedent  to  the  liability  of  the  party  who  is 
not  in  default,  the  breach  discharges  him  from  his  o\\u 
obligation  of  the  contract,  and  gives  liini  the  riglit,  at 
his  election,  to  rescind  the  contract  or  to  sue  upon  it 
for  the  breach. 

This  proposition  is  oceasionrdl}'  summarized  as  the  Discharge  of 
discharge  of  the  contract  by  breach  ;  a  term  which  is  b^each.'*^  ^ 
not  perfectly  accurate  and  may  mislead  u  student  of 
law.  The  contract  is  not  extinguished  by  the  breach  ; 
for  no  one  may  discharge  himself  from  his  contract  by 
breaking  it ;  and  the  other  party  may  enforce  the  con- 
tract after  the  breach.     The  true  sense  of  the  expression 

(p)  Above,  pp.  808 — 811  sup.  ;  and  consider  the  equitable 

(q)   Cornuall  V.  Hoison,  1900,2  doctrine   that    a    contract   might 

Oh.     298  ;    and     see     Workman,  bo  specitieally  enforced,  notwith- 

(Uurk  ^-  Co.,  Ld.  v.  Lloyd Brazileiio,  standing  that  a  stipidiition  as  to 

1908,  1  K.  B.  968.  time  were  broken  ;  above,  pp.  57 

(rj  Above,  pp.  807,  808.  —60,  575—577. 

(■^)     Ccrnivall   v.     Ilensoii,     ubi 
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is  tliat  one  party  to  n  contract  may  be  discharged  from 
his  obligation  thereunder  by  the  of/ter  party's  breach  of 
the  contract.  This  doctrine  has  been  already  men- 
tioned (f) ;  and  it  comes  into  operation  where  the  parties' 
intention,  to  be  gathered  from  the  terms  of  the  whole 
contract,  is  that  the  pcrfonnance  by  one  of  them  of  his 
part  of  the  contract,  or  of  some  particular  stipulation 
contained  therein,  shall  be  a  condition  precedent  to  the 
other  party's  liability  under  the  agreement  (?/).  In  that 
ease,  the  breach  by  the  one  of  his  duty  under  the  con- 
tract or  stipulation  discharges  the  other  from  the  obli- 
gation of  performing  his  part  of  the  contract ;  and  the 
other  will  be  immediately  entitled  at  his  election  either 
to  rescind  the  contract  and  sue  for  the  return  of  any 
money  paid  or  property  transferred  by  him  thereunder, 
or  else  to  aflfirm  the  contract  and  sue  for  damages  for 
the  breach  (.^').  If,  however,  he  choose  to  athrm  the 
contract  and  the  performance  of  his  own  duty  there- 
under were  a  condition  precedent  to  the  defaulting 
party's  liability,  then  he  must  show  that  he  has  (so  far 
as  possible)  performed,  or  otherwise  has  offered  to  per- 
form his  own  part  of  his  agreement  in  order  to  recover 
damages  for  the  other's  breach  (//).  Thus,  on  a  sale  of 
land,  the  performance  by  the  vendor  of  his  obligation 
to  show  a  good  title  is  a  condition  precedent  to  the 
purchaser's  liability  under  the  contract  (;:)  ;  and  if  this 
duty  be  not  discharged,  the  purchaser  may  at  once, 
without  waiting  for  the  day  fixed  for  completion,  insist 
upon  the  breach  and  cither  rescind  the  contract  or  treat 


{L)  Above,  p.  808. 

(m)  Hotham  v.  Kasl  India  Co., 
1  T.  R.  038,  ()4;5  ;  Bellini  v.  Gi/c, 
1  Q.  B.  I).  18:i,  18U,  187  ;  above, 
pp.  809,  and  u.  («),  103G. 

(./•}  Muses  V.  MncfcrUm,  2  Burr. 
1005,  1010  sq.;  Sen  ward  v.  ll'il- 
loch,  0  K-AHt,  lUS,  202;  FH(jht  v. 
Jioolh,  1  Biiijr.  N.  C:  370,  87;'), 
370  ;    Michael   v.    Ifnrl,    1902,    I 


K.  B.  482,  490  ;  General  JUll- 
pu-slinff  Co.,  Ld.  V.  Atkinson,  1908, 
1  Ch."537,  affd.,  1909,  A.  C.  118; 
above,  p.  809. 

((/)  Glazebnol'  v.  Il'oodroir,  8 
T.  R.  :!G6  ;  lUlr  v.  Jfill.  6  M.  &; 
W.  83.')  ;  Laird  v.  J'iin,  7  M.  & 
W.  474  :  above,  p.  809. 

{z)  Above,  p.  32,  n.  (i). 
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it  as  broken  accordingly  {a).     So,  also,  the  fulfilmont  of  Bre;ich  of 

,         P  Ti  •      "1  L  warrantv  of 

a  warranty  or  quality  or  any  snniiar  warranty  or  repre-  quality  or 
sentation  by  the  vendor  whieli  has  induced  the  sale  is,  wmilar  repre- 
iu   general,  a  condition  precedent  to  the  purchaser's 
liability  to  carry  out  the  contract ;  and  a  breach  tliereof 
entitles  him  to  rescind  (//),  or  if  the  stipulation  broken 
be  a  part  of  the  contract  (r),  to  claim  damages  for  the 
vendor's  non-performance  of  the  agreement.     And  as  Breach  of  tlic 
we  liave  seen  {(/),  when  the  title  has  been  accepted,  the  eoavoy  orpav 
stipulations  requiring  the  vendor  to  convey  the  land  the  price, 
sold  and  the  purchaser  to  pay  the  price  are  dependent 
on  each  other;  the  performance  of  each  is  a  condition 
precedent  to  liability  under  the  other ;  and  if  the  vendor 
refuse  to  convey  (p),  or  the  purchaser  fail  to  pay  (/),  the 
other  part}''  is  discharged  from  his  own  obligation  under 
the  contract,  and  may  either  rescind  the  agreement  for 
sale  or  sue  for  damages  thereunder.     But  if  the  pur- 
chaser fail  to  pay  the  price,  the  vendor  affirming  the 
contract    cannot  recover  damages   thereunder  without 
proving  that  he  has  shown  a  good  title  and  has  offered 
to  convey  the  land  (rj).     So  if  the  vendor  should  refuse 
to  convey,  the  purchaser  claiming  damages  for  breach 

(rt)   Hoqriart  V.  Scott,  1  Riiss.  &  ih)  Above,  pp.   764,   766,    769, 

My.    293,' 29-5;    Forirr  v.  Nush,  807—811,    814,    81o,    819,    821; 

3.3    Beav.    167,    171  ;     Weston    v.  and    see   EUinger  v.  Mutual,   S;c. 

Saracjc,    10   Ch.   D.   736;    Jlrewer  Co.,  190.),  1  K.  B.  31. 
V.  Broad  I  rood,  'll  Ch.  D.  lOo,  109  ;  (c)  Above,  pp.  807— 81 1,  814. 

Lcc   V.    tioames,  36   W.    R.    884  ;  {d)  Above,  pp.  578,  579,  809. 

above,pp.l68,169,184— 187,  190,  {t)  Enqel    v.    Filch,   L.    R.    3 

191  ;  and  see  above,  pp.  722—728,  Q.  B.  314,  4  Q.  B.  659  ;    Bain  v. 

762,  763,  as  to  a  breach  of  con-  Futheryill,  L.   R.   7    H.   L.   205, 

tract   occurring  by  reason  of    a  209  ;    I)ai/   v.    Sinfflrtoii,    18^9,    2 

deficiency  in  quantity  of  the  land  Ch.  320,  329,  333,   3;'.4  ;   and  see 

or  estate  promised  to  be  conveyed.  Joics  v.    Gardiner,    1902,    1    Ch. 

It  is  respectfully  submitted  that  191,  195. 

the     theory     put      forward      by  (/)  Poole  v.   Hill,  6  M.  &  W. 

Parker,  J.,  in  Halkett  v.  Dudley,  835  ;   Laird  v.   Flm,  7  M.   &  W. 

1907,    1    Ch.   590,  596,  that  this  474;  Hoper  \.  Arnold,  Zl  Ch.  D. 

right  of  the  purchaser  is  not  more  96.  14  App.  Can.  429. 
than  an  equitable  right  affectiug  (//)  Xoblc  v.  Fdwardes,  5  Ch.  D. 

the  equitable  remedy  by  way  of  378,  393  ;  above,  pp.  809,  n.  (.»), 

specific     performance,     is    erro-  1038  ;  see  also /"owv// v.  jJ/«/-,s7(«i;/, 

neous  ;    see   above,    p.    185,   and  1899,  1  Q.  B.  710  ;  above,  pp.  548, 

n.  [I).  549. 
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of  the  contract  must  show  that  he  has  tendered  a  con- 
veyance and  offered  to  pay  the  purchase  money  [Ji). 


Breach  of 
contract  by 
renunciation 
of  perform- 
ance. 


A  breach  of  contract  may  be  committed,  not  onl}'  by 
the  failure  to  perform  some  obligation  under  the  con- 
tract at  the  time  when  it  ought  to  be  fulfilled,  but  also 
by  the  renunciation  of  performance  of  the  contract ; 
and  this  may  occur  in  two  ways.  If  either  party  abso- 
lutely refuse,  or  if  by  his  own  act  he  make  it  impossible 
for  him  to  carry  out  his  part  of  the  agreement,  the 
other  is  entitled  at  his  election  either  to  treat  such 
renunciation  of  performance  as  a  breach  of  contract, 
and  at  once  to  rescind  or  sue  upon  the  contract  accord- 
ingly, or  else  to  treat  the  agreement  as  still  subsisting, 
wait  till  the  time  is  gone  b}^  for  the  renouncing  part}" 
io  perform  the  acts  promised,  and  then  sue  him  for  the 
breach  occasioned  by  such  non-performance  (/).  If  the 
injured  party  adopt  the  former  alternative,  he  will  be 
entirely  discharged  from  his  o^rtm  obligation  under  the 
contract ;  so  much  so,  that  if  he  choose  to  treat  the 
renunciation  as  a  breach  and  to  sue  at  once  for 
damages  in  affinnanve  of  the  contract,  he  will  not  be 
bound  to  prove  the  performance  of,  or  any  offer  to 
perform,  his  own  part  of  the  agreement,  but  may 
recover  if  the  other  party's  conduct  alone  prevented 
him  from  performing  it  (/.•).  If,  on  the  other  hand,  he 
elect  not  to  treat  the  renunciation  as  an  immediate 
breach,  but  to  k(K»p  the  cuntract  open  till  the  time 
arrives   for    its   performance,   the    agreement   remains 


(A)  Set  previous  note,  and 
Bennett  v.  Stime,  1902,  1  Oh.  226, 
'230,  l'.)0:5,  1  Ch.  509,  .517,  .5^3, 
527. 

(t)  Ilochnter  v.  hrlaloiir,  2  E.  k 
B.  678  ;  I)e  Jifmardi^  v.  Hardin;/, 
8  Ex.  822,  824  :  Frost  v.  Kiiii/iit, 
L.  R.  7  Ex.  Ill;  Juhunimir  V. 
Mi//i»'/,  10  Q.  B.  D.  400  ;  Michael 
V.  Jlart,  l!i(i2.  1    K.   B.  482:  nee 


also  Ogdcns,  Ld.  v.  Xehon,  1903, 
2  K.  B.  287,  1904,  2  K.  B.  410, 
190o,  A.  C.  109  ;  General  Bill- 
postinq  Co..  Ld.v.  Atkinson,  1908, 
1  Ch.V)37,  affJ.  1909,  A.  C.  118. 
{k)  Cort  V.  Amberijate,  %c.  Ry. 
Co.,  17  Q.  B.  127;  Braitliwaitev. 
Fiirt'if/n  llardwoud  Co.,  1905,  2 
K.  B.  543. 
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subsisting-  in  the  interval  for  the  henofit  and  at  the  risk 
of  hoth  parties  equally  ;  and  if  the  injured  party  wait 
to  sue  upon  the  breach  occasioned  by  the  ultimate  non- 
performance of  the  agreement,  he  must  perform  or  offer 
to  perform  all  stipulations  in  the  contract,  whereof 
performance  is  a  condition  precedent  to  the  other's 
liability  (/).  Besides  which,  if  he  keep  the  contract 
alive,  the  other  party  will  be  in  the  same  position  as  if 
he  had  never  renounced  performance,  and  may  avail 
himself  of  any  defence  to  an  action  for  the  breach 
occasioned  by  his  ultimate  non-performance  of  his 
contractual  obligations  in  the  same  manner  as  if  he  had 
all  along  been  ready  and  willing  to  perform  them  (;;?). 
Thus,  if  the  contract  were  to  be  performed  only  in  case 
of  the  fulfilment  of  some  condition,  so  that  it  might  be 
discharged  for  impossibility  of  performance  («),  and 
after  a  renunciation,  not  chosen  to  be  accepted  as  a 
breach  of  contract,  but  before  the  time  for  carrying  out 
the  renouncing  party's  obligations,  the  conditions  were 
by  some  extraneous  cause  rendered  impossible  of  fulfil- 
ment, the  renouncing  party  would  be  excused,  equally 
with  the  other,  from  any  further  performance  of  the 
contract.  So  if  by  some  event  occurring  during  the 
same  interval  the  completion  of  the  contract  were 
rendered  illegal  (o),  the  renouncing  party  would  be 
entitled  to  take  advantage  of  that  defence  ( p) .  Renun- 
ciation of  performance  of  a  contract  may  be  made  by 
words  or  conduct,  but  in  either  case  the  words  or  acts 
relied  on  must  amount  to  an  absolute  and  unqualified 
repudiation  of  all  intention  to  complete  the  contract ; 
otherwise  there  is  no  such  renunciation  as  may  be 
treated   as   a   breach  {q) .      And    if   a   party   renounce 

(/)  Above,  p.  1038.  (p)  Averij  v.  Boudm,  o  E.  &  B. 

\m)  Frost  v.  Knight,  L.  R.  7  Ex.  714. 

Ill,  112  ;  Michael  v.  Hart,  1902,  iq)  Avert/  v.  Boialen,  5  E.  &  B. 

1  K.  B.  482,  490.  714  ;    Johnstune    v.    MiUing,     16 

{«)  Above,  pp.  1018  sq.  Q.  B.  D.  460  ;  Cornwall  v.  Henson, 

{o)  Above,  pp.  866,  857.  1900,  2  Ch.  298. 
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Renunciation 
of  a  contract 
to  sell  land. 


performance  of  some  particular  stipulation  only,  and 
not  of  his  whole  duty  under  the  contract,  that  does  not 
entitle  the  other  to  rescind  or  sue  upon  the  contract  as 
for  an  immediate  breach  thereof,  unless  the  particular 
stipidation  were  such  as  goes  to  the  root  of  the  whole 
consideration,  its  performance  being  a  condition  pre- 
cedent to  the  renouncing  party's  right  to  enforce  the 
agreement  (/•).  If  one  party  elect  to  treat  the  other's 
renunciation  as  a  breach  of  contract,  he  cannot  after- 
wards recede  from  this  position  and  claim  to  treat  the 
contract  as  subsisting  (.s).  And  if  he  definitely  claim 
to  treat  some  words  or  conduct,  which  he  wrongly 
supposes  to  be  a  renunciation,  as  a  breach  of  the  con- 
tract discharging  him  from  his  own  obligations  there- 
under, such  claim  amounts  to  a  renunciation  of  the 
contract  on  his  part,  and  may  be  so  treated  by  the 
other  party  {t) . 

These  doctrines  are  illustrated  on  a  sale  of  land, 
where,  before  the  day  fixed  for  completion,  either  party 
expressly  refuses  to  perform  or  manifests  an  absolute 
and  unqualified  intention  of  not  performing  the  contract 
or  some  essential  part  thereof,  such  as  the  duty  to  prove 
title  {>i),  to  convey  or  pay  the  price,  or  where  the  vendor 
sells  and  conveys  tlie  land  to  a  stranger  to  the  con- 
tract (.r),  or  lets  it  to  a  stranger  with  an  option  of 
piu'chase  (//). 


Discharge  of        The  obligation  arising  from  breach  of  the  contract — 

arfnino-^on^^""  that  is,  the  liability  to  an  action  at  law  at  suit  of  the 

breach  of  injured  party  (~) — may  be  discharged  in  the  following 
conti'dct. 


()•)  Johnslotir  V.  j\[iU'ni(/.  16 
Q.  B.  D.  400;  Cornwall  v.  Jfrii- 
mm,  1900,  2  Ch.  298  ;  above, 
pp.  809,  1037,  1038. 

(a)  Jiihnsloiie  v.  MiUitui,  ubi 
Hup.  ;  ,Sm'tth  V.  Jiutkr,  1900,  1 
Q.  T3.  091  ;  above,  pp.  829,  1010. 


{()  Smith  V.  Hufhr.  nbi  sup. 

{i()  l.loyd  V.  Collrtt,  1  Bro.  C.  C. 
169,  4  Ves.  690,  n. 

ix)  Above,  p.  oOT),  n.  {t). 

(v)  Cornwall  v.  IJrnso//,  1900, 
2  Ch.  298. 

(z)  Above,  p.  1036. 
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ways: — First,  by  a  release,  which,  if  gratuitous,  must  Release  of 
be  made  by  deed  {a).  Secondly,  by  accord  and  satis-  action, 
faction,  which  is  the  injured  party's  acceptance  of  some-  Accord  and 
thing  else  in  discliarge  of  the  liability  (h).  This  may,  ^^^tisf action. 
in  general,  be  anything  in  the  way  of  valuable  con- 
sideration that  he  chooses  to  take  (c)  ;  for,  as  in  other 
cases,  the  law  leaves  the  parties  to  make  what  bargain 
they  please,  and  does  not  inquire  into  the  adequacy  of 
the  consideration  (c/).  But  if  the  right  of  action  to  be 
discharged  be  for  a  certain  sum  of  money  (that  is,  a 
debt),  and  not  for  unliquidated  damages  (^'),  the  well- 
known  rule  applies  that  the  acceptance  of  a  smaller  sum 
of  monei/  than  that  due  is  not  satisfaction  of  the  whole 
amount  owing  (/),  unless  there  be  some  consideration 
for  the  discharge  of  the  residue,  sucb  as  payment  at  an 
earlier  date  than  the  whole  sum  is  due  (f/),  or  the 
concurrence  of  other  creditors  in  accepting  a  com- 
position (//).  According  to  the  general  rule,  however, 
the  acceptance  of  a  negotiable  security  (even  a  cheque) 
for  a  smaller  amount  may  be  a  sufficient  satisfaction  to 
extinguish  the  whole  debt,  the  creditor  having  chosen 
to  take  a  valuable  thing,  which  is  not  woney,  instead  of 
payment  (/).     Where  the  right  of   action   is   for   un- 

[a)  Edwards  v.   IFultfirs,   189f>,  (//)   Careii  y.  Barrett,  4:  Q.V.T). 

2    Ch.    157 ;    Wms.  Ters.    Prop.  379. 
23i,  16tli  ed.  (t)  Si.hrcc  v.  Tripp,  15  M.  &  W. 

il)  Bac.  Abr.  Accord  and  Satis-  23 ;  Goddardv .W Bricn,  9  Q.  B.  D. 

faction;  3  Black.  Comm.  15,  16,  37;  Bidder  v.  Bridget,  37  Ch.  D. 

306.  406.      As  to   the   eifect   of    the 

(c)  Litt.  s.  344;  Co.  Litt.  212  b;  acceptance  of  a  bill  or  note  in 

BinneVs  case,  5  Rep.  117.  discharge   of    a   debt,    see   Pi.e   a 

(<^)  Above,  pp.  848,  849 :  Bain-  Debtor,   1908,   1   K.  B.  344,  and 

bridge  v.  Firmstone,  8  A.  &  E.  743 ;  cases  there  cited.     Here  it  may 

Byles,    J. ,    WestkinC    v.    Adams,  be  noted  that,  except  in  the  case 

5  C.  B.  N.  S.  248,  26,5.  of  an  account  current  of  debts 

(e)    Wilkinson  x.  Byers,  1  A.  &  and  credits  or  by  the  effect   of 

E.  106.  the  bankruptcy  rules  as  to  mutual 

(/)  Cumber  v.  Wane,  1  Strange,  credits,  mutual  debts,  or  mutual 

426  ;  Fitch  v.  Sutton,  5  East,  230  ;  dealings,  a  debt  is  not  discharged 

Foakes  v.  Beer,  9  App.  Cas.  605  ;  by  the  fact  that  the  creditor  owes 

Underwood  v.  Underwood,  1894,  V.  the  debtor  an   equal  sum,  not- 

204.  withstanding  that  this  may  be 

(f/)  Co.  Litt.  212  b.  pleaded  as  a  set-off  in  an  action 
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Award  on 
arbitration. 


Bankruptcy. 


liquidated  damages,  the  acceptance  of  any  certain  sum 
of  money  is  a  sufficient  satisfaction  (/.•),  Under  tlie 
present  law,  accord  and  satisfaction  may  in  all  cases  be 
well  made  without  deed,  even  where  the  right  of  action 
discharged  was  for  a  certain  sum  of  money  payable 
under  a  deed  (/).  Thirdly,  by  the  award  of  an  arbi- 
trator or  arbitrators,  to  whom  the  matter  in  dispute  has 
been  referred  for  determination  [m) .  But  a  debt  cannot 
be  discharged  in  this  way,  unless  it  were  referred  to 
arbitration,  together  with  some  other  matter  in  con- 
troversy and  of  an  uncertain  nature  {)i).  Fourthly, 
under  the  bankruptcy  of  the  party  in  default,  by  his 


equity  such  an  obligation  might 
be  discharged  by  accord  and 
satisfaction  made  without  deed ; 
and  since  the  Judicature  Acts 
the  rule  of  equity  prevails  in  this 
respect ;  Steeds  v.  Steeds,  22 
Q.B.D.  537;  above,  p.  1011.  For 
the  old  law,  see  JSichols''  case,  5 
Jlep.  43 ;  Blal-e's  case,  6  Rep. 
43  b  ;  Fei/toe's  case,  9  Rep.  77,  79; 
Preston  v.  Christmas,  2  Wils.  K.  B. 
86;  Doctor  &  Student,  Dial.  1, 
c.  12 ;  Stat.  4  &  5  Aime,  c.  16, 
s.  12. 


to  recover  the  debt ;  Wms.  Pers. 
Prop.  233,  16th  ed. ;  Re  Hiram 
Maxim  Lamp  Co.,  1903,  1  Oh.  70  ; 
Smith  v.  Betty,  1903,  2  K.  B.  317  ; 
Be  Leeds,  ^-c.  Co.,  1904,  2  Ch.  45. 

(A)  Blaice's  ca>-e,  6  Rep.  43  b : 
Teytoe''s  ease,  9  Rep.  77  b,  79  b; 
Wilkinson  v.  Bi/ers,  1  A.  &  E. 
106. 

{!)  The  rule  of  common  law 
was  that  an  obligation  contracted 
by  deed  to  pay  a  certain  sum  of 
money  could  not  be  effectually 
discharged  without  deed ;  but  in 

(w)  Bac.  Abr.  Arbitrament  and  Award;  3  Black.  Comm.  16,  306  ; 
Chitty  on  Pleading,  i.  488,  iii.  105,  7th  ed.  Written  agreements  to 
submit  present  or  future  differences  to  arbitration  are  now  governed 
by  the  Arbitration  Act,  1889  (stat.  52  &  53  Vict.  c.  49).  Such  an 
agreement  is  therein  referred  to  as  a  submission ;  sect.  27.  By  sect.  1, 
a  submission,  unless  a  contrary  intention  is  expressed  therein,  shall 
be  irrevocable,  except  by  leave  of  the  Court  or  a  judge,  and  shall  have 
the  same  effect  in  all  respects  as  if  it  had  been  made  an  order  of  Court. 
By  sect.  4,  any  legal  proceedings  commenced  in  any  Court  by  any 
party  to  a  submission  may  be  stayed  at  the  instance  of  any  other 
party  to  the  submission  on  application  made  at  any  time  after 
appearance  and  before  delivering  any  pleadings  or  taking  any  other 
steps  in  tlie  proceedings,  provided  the  Court  or  a  judge  thereof  be 
Hatisfied  that  there  is  no  sufficient  reason  why  the  matter  should  not 
be  ref(!rrcd  in  accordance  with  the  submission,  and  that  the  applicant 
has  from  the  commencement  of  the  proceedings  been  ready  and 
willing  to  do  all  things  necessary  to  conduct  the  arbitration.  See 
lial:er\.  Yorkshire,  d(r.'Co.,  1892,  1  Q.  B.  144;  A'itls  v.  Moore,  1895, 
1  Q.  B.  253:  Ford's  Hotel  Co.  v.  Bartlelt,  1896,  A.  C.  1  ;  Vatrdrey  v. 
Simpson,  1896,  1  Ch.  166;  /alinojr  v.  Hammond,  1898,  2  Ch.  92; 
Itichardson  v.  Z«  Maitre,  1903,  2  Ch.  222  ;  Morrisfon  Tuiplate  Co.  v. 
Brooker,  1908,  1  K.  B.  403. 

(h)  RoUe,  Abr.  264  ;  Bac.  Abr.  Arbitrament  and  Award  (A.). 
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obtaining  an  order  for  liis  discharge  or  by  the -creditors' 
acceptance  and  the  appro\'al  by  the  Court  of  a  com- 
position or  scheme  of  arrangement  (o).  And,  fifthly,  Judg-ment. 
by  the  injured  varty  pursuing  the  right  of  action  to 
judgment,  after  which  tlio  original  obligation  is,  as  a 
rule,  merged  in  the  judgment  {p),  and  the  plaintiff  is 
estoj^ped  from  suing  again  upon  the  same  cause  of 
action  (q). 

The  right  of  action  upon  a  contract  may  also  be  ^ffect  of 
barred  by  lapse  of  time  under  the  Statutes  of  Limita-  Limitation, 
tion  ;  but  this  does  not  altogether  extinguish  the  obli- 
gation {)').  For  example,  a  statute-barred  debt,  though 
it  cannot  be  pleaded  as  a  set-off  (.s-),  may  be  revived  hy 
acknowledgment  (/),  may,  as  a  rule,  be  lawfully  paid 
by  an  executor  or  administrator  (u),  or  may,  in  equity, 
be  required  to  be  brought  into  account  before  the  party 
liable  is  allowed  to  participate  in  any  fund  which  should 


(o)  Above,  pp.  5i3,  1022,  1023. 

(p)  Expte  Fewiix/s, 'lo   Ch.    D. 

338  ;  V'cgg  Frosser  v.  Evam,  189.5, 

1  Q.  B.  108  ;  Re  Kbifi  and  Beesloj, 
ib.  189  ;  Fcoiwmic,  ij-e.  Soci/.  v. 
Fsbornr,  1902,  A.  C.  147;  and 
consider  Kendall  v.  Hamilton,  4 
App.  Cas.  504  ;  Tai/lor  v.  Holland, 
1902,  1  K.  B.  676,'  681  ;  Morels. 
JFestmorhind,  190 J,  A.  C.  11. 

{(/)  Sladr\'<  case,  4  Rep.  92.  94b  : 
Chitty  on  Pleading,  i.  4S8,  iii. 
107,  7th  ed.  A  judgment  by 
consent  has  the  same  operation 
in  this  respect  as  any  other 
judgment;  Re  South  American, 
i-c.  Co.,  1895,  1  Ch.  37. 

(r)  Coxrtcnay  v.  Willianis,  3 
Hare,  539,  55  j^  sq. ;  London  and 
Midland  Bank  v.   Mitchell,  1899, 

2  Ch.  161,  168;  Re  Llond,  1903, 
1  Ch.  385,  401  ;  Stirling,  L.J., 
Re  Stucleij,  U06,  1  Ch.  67,  81  ; 
Re  Biuce,  1908,  2  Ch.  682,  684, 
686. 

(.s)    Remincjton     v.     Stevens,     2 


AV. 


-II. 


Strange,  1271  ;  stat.  9  Geo.  IV. 
c.  14,  s.  4;  IFalkcr  v.  Cleinenf.s, 
15  Q.  B.  104G  ;  Dinylc  v.  C'oppen, 
1899,  1  Ch.  720  ;  Smith  v.  Bett>/, 
1903,  2  K.  B.  317. 

{t)  Bac.  Abr.  Limitation  of 
Actions  (E.  8)  ;  Mon/an  v.  Row- 
lands, L.  R.  7  Q.  B."493  ;  Chase- 
more  V.  Tamer,  L.  R.  10  Q.  B. 
500  ;  Green  v.  HnmphreiiH,  23 
Ch.  D.  207;  Coo})er  v.  Kendall, 
1909,  1  K.  B.  405.  Any  sucli 
acknowledgment  unless  made  by 
way  of  payment  of  some  prin- 
cipal or  interest  due  on  a  dent, 
must  be  in  writing  signed  by  the 
party  chargeable  therewith  or  bis 
agent ;  stats.  9  Geo.  IV.  c.  14, 
s.  1  ;  19  &  20  Vict.  c.  97,  s.  13; 
Wms.  Pers.  Prop.  168,  172,  554, 
16th  ed. 

(«)  See  Wms.  Pers.  Pi  op.  o.'id, 
16th  ed.  ;  Re  JFenham,  1892,  3  Ch. 
59;  Midyley  v.  Midyley,  1893,  3 
Ch.  282. 
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have  been  increased  by  its  discharge  in  due  course  {x). 
Also,  if  two  persons  be  mutually  indebted,  having  cross 
claims  against  each  other,  some  of  which  could  be  met 
by  the  plea  of  tlie  Statute  of  Limitations,  and  they 
come  to  an  agreement  as  to  the  sum  due  from  one  of 
them  upon  a  balance  of  acccount,  that  agreement  is 
equivalent  to  actual  payment  of  the  debts,  which  it 
purports  to  extinguish ;  it  is  valid  as  having  been 
for  a  new  and  valuable  consideration,  and  cannot  be 
impeached  on  the  ground  that  some  of  the  items 
allowed  in  account  were  statute  barred  (//).  A  right 
of  action  arising  from  breach  of  a  contract  to  sell  land 
is  barred,  as  a  rule,  in  six  years  after  the  breach,  if  the 
contract  were  not  made  by  deed  {z)  ;  but  if  the  contract 
were  under  seal,  then  in  twenty  years  (a).  If,  how- 
ever, any  acknowledgment  of  liability  should  have  been 
made  in  signed  writing  or  by  payment  [b),  the  time 
runs  from  the  giving  of  the  acknowledgment  or  the 
last  acknowledgment.  And  "if  the  party  entitled  to 
sue  were  under  the  disability  of  infancy,  lunacy  or 
coverture  when  the  cause  of  action  accrued,  the  time 
runs  from  the  date  of  removal  of  the  disability  (r).  If 
the  party  liable  were  beyond  seas  at  the  time  when  the 
right  of  action  accrued,  the  period  of  limitation  does 
not   begin   to  run  till   his  return  {(/).     The  time  for 


(x)    CourtoHiy    v.    IJ'illianis,    3  {v)  Stats.  21  Jac.  I.  c.  IC,  s.  3  ; 

Hare,  539.  551  sq.  ;  Re  Cordu-elVs  3  &  4  Will.  IV.  c.  42,  s.  4  ;   19  & 

Estate,  L.  K.    20   Eq.    641;    Re  20  Vict.  c.  97,  s.  10. 

Akermnn,    1891,  3  Ch.   212;    Re  [d)  Stats.  4  Anne,  c.  16,  s.  19  ; 

Goy  (V   Co.,  IjL,  1900,  2  Ch.  149,  3    &    4    Will.    IV.    c.    42,    s.    4; 

153,    154;  Re    Wheeler,    1904,    2  Mimirm  Bey  v.    Gadhan,  1894,2 

Ch.   CG,    71  ;  cf.  Re  Bruce,  1909,  Q.  B.    352.     But  where  one   of 

2  Ch.  682.  several  pcr.*;ou.s  joiutly  liable  was 

(y)  yl-s/i/jyv.  Jawes,  11  M.  &  W.  beyond  seas,  his  abseiico  does  not 

542;   Turner  v.    IFilliS,    1905,    1  prevent   the   time   of    limitation 

K.  B.  408.  from    running     as    agaiust    the 

(c)  Stat.  21  Jac.  I.  c.  10,  s.  3.  others  not    so   absent;    and   the 

{(()  Stat.  3  k  1  Will.  IV\  c.  42,  recovery    of    judgment    against 

s.  3.  them    will    not    bar    au    action 

{b)  Above,  p.  1015,  and  n.  (/)  ;  agaiust  him  on  liis  return;  stat. 

fitat.  3  &  4  Will.  IV.  c.  42,  h.  5.  19  &  20  Vict.  c.  97,  s.  11. 
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enforcing  the  vendor's  lien  on  the  land  sold  (r)  is  now  Vendor's  lieu. 
limited  to  twelve  years  from  the  date  when  a  present 
right  to  receive  the  money  secured  by  the  lien  accrued 
to  some  person  capable  of  giving  a  discharge  for  the 
same,  or  from  the  date  of  the  last  acknowledgment  by 
payment  or  in  signed  writing  ( /').  The  time  when  the 
purchase  money  accrues  due  for  the  purposes  of  this 
enactment  is  the  date  of  actual  completion,  if  a  con- 
veyance to  the  purchaser  has  been  executed  ;  but  if  the 
purchaser  has  been  let  into  possession  without  con- 
veyance, then  the  time  when  completion  ought  to  have 
taken  place  ;  that  is,  when  the  vendor  showed  such  a 
title  as  the  piu'chaser  was  bound  to  accept  {g).  And 
interest  on  the  purchase  money  does  not  become  due 
and  payable  until  the  principal  has  become  payable ; 
though  it  may  have  to  be  computed  from  the  day  fixed 
for  completion  {h).  It  appears  that,  where  the  con- 
tract of  sale  was  made  by  deed,  the  right  to  sue  the 
purchaser  personally  for  the  amount  due  on  the  vendor's 
lien  is  barred  within  the  same  time  as  the  lien  itself  (/) : 
though,  if  the  vendor  had  waived  his  lien,  it  appears 
that  the  time  of  limitation  would  be  twenty  years  (/■). 
Where  the  agreement  for  sale  was  a  simple  contract, 
the  right  to  sue  the  purchaser  personally  for  the  price 
is  barred  at  the  end  of  six  years  (/),  though  the  vendor's 
lien  would  not  be  barred  until  twelve  years  had  elapsed. 
It  appears  that  a  vendor  suing  to  enforce  his  lien  can 
only  so  recover  six  years'  arrears  of  interest  due  there- 


{e)  Above,  pp.  102G,  1033.  (j)   Consider    S/ifton    v.   Stit/on, 

(f)  Stat.  37  &   38  Vict.  c.  57,  22  Ch.D.  511  ;   Fearmidex.  Flnit, 

e.  8,  replacing  3   &  4  Will.  IV.  ^b.  579;  Re  F,h',i/,AZCh.'D.  106; 

e.  27,  8:40.  -^^^   England,    1895,    2    Ch.    820  ; 

i,\  T  rt       q;     1             -  TT         1  if^hrav  v.  Crompton,  1910,  2  K.  B. 

[(/)  liift  \.  Stephenson,  I  i±Ave,\,  n-^.                    ^      >           > 

1  De  G.  M.  &  G.  28,  5  ib.  735  ;  '""• 

above,  pp.  575,  578,  579.  (''■")  Above,  pp.  1026  sq.,  1046. 

(/() -S.  C.,5DeG.M.  &  G.  735;  [l)    Barnes     v.     Glentcn,    1899, 

above,  pp.  60,  515,  713,  717.  1  Q.  B.  885. 

12  (2) 
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Oil  (hi)  ;  but  that,  where  the  payment  of  the  interest  is 
secured  by  bond  or  otlier  specialty,  he  can  recover 
twelve  years'  arrears  by  suing  the  purchaser  per- 
sonallj^  {)i). 

The  equitable  It  has  been  mentioned  that,  as  a  rule,  either  party  to 
specific  per-  ^  contract  to  Sell  land  is  entitled  to  sue  in  equity  for 
formanceof     specific  performance  of  the  agreement  (o) .     This  riffht 

the  contract.  o  \  /  o 

is,  in  general,  founded  on  a  breach  of  the  contract,  but 
not  in  the  same  manner  as  tlie  right  to  sue  at  law.  The 
Court  has  no  jurisdiction  to  award  damages  at  law 
except  in  case  of  a  breach  of  tlie  contract  (p)  ;  wliile  the 
equitable  jurisdiction  to  order  an  agreement  to  be  speci- 
fically performed  is  not  limited  to  the  cases  in  which  at 
law  damages  would  be  recoverable  {q).  At  the  same 
time  the  Court,  in  exercising  its  discretion  (/•)  to  grant 
this  equitable  relief,  will  hardly  interfere  to  coerce  a 
party  who  is  of  his  own  accord  duly  carrying  out  the 
contract  (s)  ;  so  that  the  right  to  pursue  this  remedy 
must  in  general  depend  on  the  defendant's  failure  or 
refusal  to  perform  the  agreement  (/").  This  right  is. 
however,  entirely  distinct  from  the  right  of  action 
arising  on  breach  of  the  contract  at  law  (u).  Thus,  the 
equitable  right  to  enforce  the  contract  specifically  may 


(ill)  Stat.  3  &  4  Will.  IV.  0.  27,  a  decree  for  specific  performance 

s.  42;  Jliinfer  V.  JS^ockohh,  I  Mac.  was    made    ag-ainst   a    defendant 

&  G.  C40  ;  Diiifllc  v.  Coppcn,  1S99,  Avho  had  committed  no  breach  of 

1    Ch.  726,  729,  746;  lie  L'oyd,  contract,    but   the   plaintiff   was 

100:5,  1  Ch.  :5So,  398-401.  ordered  to  pay  the   costs;    Fry, 

(»)  Stat.  3  &  \  Will.  IV.  c.  42,  Sp.   Terf.   §   GO,  p.   26,  3rd  ed.  ; 

s.  3,  as  modified  by  37  &  38  Vict.  above,  pp.  13,  43—4.'),  722,  723. 

c.   67,  s.  8  ;   Sims  v.   Thomas,  12  [>■)  Above,  p.  37. 

A.  &  E.  536;  and  cases  cited  in  (.v)  llliitmcl  v.  Farrcl,  I  Vcs.f^cn. 

note  (t),  above,  p.  1047.  256,  258  ;  Millies  v.  Oeiy,  14  Ves. 

(o)  Above,  p.  37.  400,  409;  Frice  v.  Pinzunce  Corp., 

{]))  See  above,  p.  1035,  u.  (r).  4  Hare,  506. 

(//)    lieltcsunrlh    v.    St.    rniil's,  {f)    See      Van      Ileythuj sen's 

Select  Cases,  t.  King,  60,  1  Bro.  Equity  Draftsman,  i.'o  .sv/.,  2nd 

r.   C.   240;    Cfiiiiul  V.   Jhtcklc,   2  cd.  :  Fr^-,  Sp.   Poif.   ^^^  '^,   1,  IT, 

1'.    W.     243,     244  ;     Lennon     v.  pp.  3,  20,  3rd  ed. 

Napper,  2  Sch.  &  Lcf.  6S2,  GSi  ;  (ii)  Above,  p.  1036. 
JlfiK.s  V.  t'inliij,  Taml.  SO,  where 
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be  barred  by  the  ladies  of  (be  person  entitled  (.r),  while 
his  right  to  sue  for  damages  is  unimpaired  (//).  And 
we  have  seen  that  the  vendor's  liability  to  be  sued  for 
specific  performance  of  the  ngreement  is  not  destroyed 
by  the  vendor's  bankruptcy,  or  any  proceedings 
therein  (z). 

(.»•)  7-;ffr/.v  V.  Tnniaiiis,  i  D(?  g.        (h)  ('oni,r,>//  v.  irmsoi,,  ntoo, 

M.     &     G.    674,    (i'.)l;     Ln;/     v.        2  Ch.  '29S. 

Stwidoii,    1898,    1    Ch.     178,'  181,  (r)  Abovr.   ]'p.  oi"-.    ,-,ni,    .').'<(!, 

iiffinned,  1899,  1  Cli.  o.  ool,  lOilJ. 
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OF  THE  KKMEDIES  FOR  BREACH  OF  THE  CONTRACT 

>i  1.  Of  Rescission  and  Resale. 
^  2.  Of  claiming-  Damages  under  the  Contract, 
v^  '6.  Of  Specific  Performance. 
^4.  Of  a  Vendor  and  i^urchaser  Summons. 
§  o.  Of  the  Purchaser's  Remedies  for  Disturbance 
after  Completion. 


Remedies  for  Wk  will  noAv  consider  the  remedies  for  breach  of  a 
contract  to  contract  to  sell  land.  Where  the  stipulation  broken 
sell  land.  gQgg  ^q  {\^q  whole  root  of  the  consideration  (a) — as  on 

breach  of  one  of  the  main  duties  of  the  contract  {/>)  — 
the  injured  party's  remedies  are  either  to  rescind  the 
contract  and  sue  for  restitution  to  his  former  position, 
or  to  affirm  the  contract  and  sue  either  for  damages  for 
the  breach  or  for  the  specific  performance  of  the  agree- 
ment. Besides  these  remedies  by  action,  it  is  open  to 
him  to  adopt  the  special  mode  of  procedure  by  vendor 
and  purchaser  summons  {<■).  Where  a  breach  has  been 
committed  of  a  stipulation  which  is  not  essential,  the 
a])pr()[iriate  remedy  is  usually  an  action  for  damages  for 
the  particular  breach,  but  that  will  not  preclude  any 
further  proceedings  whic^li  may  be  necessary  to  enforce 
the  main  duty  of  the  contract  either  at  law  or  in 
equity  (c/).  In  connection  with  the  lemedies  for  breach 
of  the  contract,  it  will  be  convenient  also  to  consider 
the  purchaser's  remedies  in  case  of  his  ejectment  or  dis- 

(</)  Above,  p.  809.  (c)  Above,  p.  39. 

[/>)   Above,  p.  1039.  {d)   Above,  i^p.  103G,  1042. 
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turbauce  after  completion.  Apart  iroin  fraud  and 
common  mistake  (f),  and  except  where  the  contract 
contained  an  express  agreement  for  compensation  so 
worded  as  to  be  applicable  to  the  case  (/'),  or  where  the 
vendor  gave  an  express  warranty  of  his  ownership)  or 
right  to  sell  the  land  {(/),  these  are  to  sue  upon  the 
vendor's  covenant  for  title,  if  any  {//),  or  to  sue  upon 
any  other  covenants  for  title  of  which  the  bene6t  runs 
Avitli  the  land  sold  (/). 

^  1. — Of  lie-sci.s.siuii  (tnd  RchkIc. 

It  has  been  pointed  out(//)  that,  where  either  party  Rights  of  a 
to  the   contract  commits   such  a   breach  of  it  as  dis-  jno-  the  con- 

charsres  the  other  from  his  obligation  under  the  affree-  tract  on  the 

1  •  •!■.  ^  •        1       ■  •  -i  other's 

ment,  the  other  is  entitled,  at  his   election,  either  to  brcadi. 

rescind  the  contract  or  to  affirm  it  and  sue  upon  it  for 

damages  for  the  breach  (/).     If  he  elect  to  rescind,  he  is 

entitled  to  take  active  proceedings  iji  cqiiiti/  to  assert  his 

right  and  to  secure   entire  restitution  {)n)  ;   and  he   is 


[t-)  Above,   pp.   611,   G.54,   778,  by   him    for   that    purpose,    the 

805  nq.  purchaser  is  not  entitled,  without 

(/)  Above,  pp.  65,  611,   730—  the  leave   of    the   Court,    so   to 

732.  rescind  the  contract  for  the  ven- 

(//)  Above,  pp.    611,    653,    651,  dor's    failure    to    show    a    good 

811,  815,  819.  title;  and  his  proper  coui'se  is  to 

{h)  Above,  pp.  652  .«(/.  move   in   the    action  to   be   dis- 

[i]  Above,  pp.  659 — 661 ;  Sug.  charged    from    the  contract    on 

V.  &P.  551.  ^  that  ground;   Halkett  v.  Dudley, 

[k)  Above,  p.  1038.  1907,  1  Ch.  590,  601,  as  to  which 

U)  But   after   the   \'endor  lias  case  see  above,  pp.   166,  n.   («), 

obtained    a     decree    for    specific  185,186,  n.  (/),  615,  n.  (r),  1039, 

performance  in  an  action  brought  n.  [a). 

{ill)  JIackreth  v.  Jfarlar,  1  Cox,  259 ;  Kin//  v.  Kiii(/,  1  M}'.  «V'  K.  442. 
It  is  submitted  that  the  former  of  these  cases  esta'^lishes  that  one 
entitled  to  rescind  a  contract  for  the  other  party's  breach  of  it  may 
sue  as  plaintiff  in  equity  to  enforce  this  right,  as  in  case  of  rescission 
for  a  misrepresentation  (above,  pp.  811,813),  but  must,  as  a  rule, 
make  entire  restitution.  The  question,  not  contested  in  that  case,  of 
an  exception  occurring  in  the  case  of  a  deposit,  is  discussed  below, 
pp.  1051  — 1057,  and  n.  (/).  In  the  latter  case  (approved  in  Hope  v. 
Hiipc,  22  Beav.  351,  365)  a  purchaser  let  into  possession  before  com- 
pletion received  notice  that  it  Avas  impossible  for  the  vendor  to  make  a 
good  titlt^,  but  he  declined  either  to  quit  possession  or  to  accept  such 
liile  as  the  vendor  could  give  and  pay  the  purchase  money  ;  and  it 
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entitled  to  sue  at  hue,  independently  of  the  contract,  to 
recover  any  money  paid  or  property  transferred  by  liini 
thereunder  (//),  anr]  ;dso,  it  seems,  to  recover  any  money 
necessarily  expended  by  him  in  discharging  any 
obligation  imposed  on  him  by  the  agreement  {a).  Thus 
a  purcha:-er  rescinding  the  contract  for  the  vendor's 
failure  to  show  a  good  title  may  recover  his  deposit,  if 
an}^,  or  any  other  sura  paid  on  account  of  the  purchase 
money,  together  with  interest  thereon  at  four  per  cent, 
per  annum  {p)  ;   and  a  vendor  who  has  delivered  over 

was  held,  as  ho  would  nut  accept  the  latter  alternative,  that  he  must 
give  up  possession  at:d  account  for  all  rents  and  profits  received  by 
him.  A  fortiori,  it  is  thought,  a  vendor  rescinding-  for  th.c  purchaner^n 
breach  of  contract  and  not  being-  himself  in  default  nuist  be  entitled  in 
equity  to  exact  the  like  restitution  as  he  is  bound  to  make.  The  right 
of  the  injured  party  to  sue  as  plaintiff  for  rescission  of  the  contract 
and  consequent  reimbursement  of  expenses  incurred  was  recognised 
and  enforced  in  ll'r.stoit  v.  !Siir(uji\  10  Ch.  D.  736,  where  it  was  claimed 
that  Ihe  agreement  wss  A'oid  'Oid  ought  to  he  dthvcrcd  tip  to  he  cancelled 
(a  relief  given  under  the  Court's  equitable  jurisdiction  only)  ;  and  in 
Lee  V.  Soajiiet,  36  W.  E.  88  1  ;  see  above,  p.  18.),  n.  (/).  Also  in  Ilof/on 
V.  Paul,  28  L.  J.  Ch.  555,  the  purchaser's  right  to  rescind  the  contract 
for  the  vendor's  want  of  title  was  clearly  recognised,  and  such  rescis- 
sion was  held  to  be  a  good  defence  to  the  vendor's  action  for  specific 
performance;  see  Laughtuti  v.  Port  Erin  Commrs.,  1910,  A.  C.  oGo, 
.')69.  And  in  Jlreuer  v.  Jirondicood,  22  Ch.  D.  lO.i,  such  resci.«sion  was 
considered  to  be  a  good  defence  to  the  vendor's  action  for  damages  for 
breach  of  the  contiact.  The  equitable  right  to  take  active  proceedings 
to  rescind  a  contract  of  sale  for  the  other  party's  default  is  further 
illustrated  where  the  defendant  to  an  action  for  specific  performance 
fails  to  comply  with  a  judgnieiit  against  him.  In  this  case  the  plaintiff 
may,  at  his  election,  move  in  the  action  to  have  the  contract  rescinded 
and  to  obtain  rentitiitio  in  inlef/ri(m  ;  Fvhgno  v.  Martin,  16  Beav.  58G  ; 
Clark  v.  Wallix,  35  Beav.  160;  Henlii  v.  Schroder,  12  Ch.  T>.  666; 
ILiitrhimin  v.  ITamphreijx,  54  L.  J.  Cli.  650,  652;  Olde  v.  Okie,  1904, 
1  Ch.  35;  Fry,  Sp.  Perf.  §§  1171—1173,  3rd  ed.  ;  see  below,  §  3  of 
this  cha^jter  at  end. 

(«)  Above,  p.  1038.  under  stat.  3  &  4  Will.  IV.  c.  42, 

{o)  Dc  Bernardij  \.  llnrdimj,  8  .s.  28  ;  Wnlker  v.  Constable,  1  Bos. 
E.K.  822,  824.  &   Pul.    306  ;  Flight  v.   Buoth,    1 

(;;)  Wcstonv.Saraije,\(^^\\.\).  Blng.  N.  C.  370;  Frnhling  v. 
736,  741;  Fee  v.  Soaineii,  ;}6  Sclirocder,  2'Q\T\g.'i^.  C.  77,80; 
W.  R.  884.  At  law,  the  deposit  2  Dait,  V.  &  P.  949,  5th  cd.  But 
or  any  (jther  sum  of  moiuy  ]iaid  in  ctiuity  the  purchaser  rescinding 
on  account  of  the  purchase  money  the  contract  was  entitled  to  have 
could  ordy  be  recovered  without  his  deposit  or  any  other  sum  paid 
interest  by  a  purchaser  rescinding  on  account  of  the  purcha.sc  money 
the  contract  in  an  action  for  returned  to  him  with  interest  at 
money  had  and  received,  unlc-s  four  per  cent.  ;  seo  cases  cited 
a  written  demand  claiuiiug  pay-  above,  note  (///).  And  under  the 
mi-iit  of   interest  had   been  made       present    practice    the    purchaser 
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possession  before  completion  and  rescinds  for  the  pur- 
chaser's failure  to  pay  the  price,  may  r(;cover  possession 
of  the  land  sold.  And  it  appears  that  eitlier  party  law- 
fully roscimling'  the  contract  for  the  other's  hreacli  is 
entitled  to  recover  liis  expenses  incurred  in  disc^harge  of 
any  obligation  imposed  on  him  by  the  contract,  as  of 
the  investigation  of  title  (q),  though  it  is  questionable 
whether  he  is  entitled  to  be  recouped  his  expenses  of 
entering  into  the  agreement  (r).  The  purchaser  so  purchasfr's 
rescinding  the  contract  has  an  equitable  lien  on  the  land  ^ien  for  tho 
sold  for  any  money  paid  to  the  vendor  by  way  of 
deposit  or  otherwise  on  account  of  the  purchase  money, 
and   interest   thereon  (.s),   and    also,   it    seems,   for   his 


rcscindiug  the  contract  may  re- 
cover interest  according'  to  the 
rule  of  equity  without  having- 
made  any  demand  or  chiim  under 
the  ab  )ve-tuentioned  statute  ;  see 
cases  cited  above,  p.  1039,  n.  {a). 
(q)  Iav  V.  Soamcs,  36  W.  R. 
884,  885,  886,  where  the  pur- 
chaser, suing  to  rescind,  apjiears 
to  have  recoverel  his  expenses  <>f 
investigating  title,  erroneously 
described  as  damages  :  Ktlfon  v. 
Hcuctt,  1904,  W.  N.  21  ;  2  Dart, 
V.  &  P.  945,  n.  (//),  9.57,  n.  («), 
oth  ed.  ;  and  consider  Conijidl  v. 
aUbcri,  4  Esp.  221,  2.23  ;  Ih' 
Jicrnardy  v.  Ilnnihuj,  8  Ex.  822, 
824  :  and  the  facts  that  such  ex- 
penses may  be  recovered  by  a 
party  rescinding  the  contract  for 
innocent  misrepresentntion  and 
that  at  common  law  rescission  for 
an  innocent  misrepresentation 
could  ouly  take  place  by  way  of 
rescis>ion  for  breach  of  an  essen- 
tial stipulation  forming  part  of 
the  contract ;  above,  pp.  807 — 
811,  814,  834,  835  ;  Carlish  v.  Salt, 
1906,  1  Ch.  335,  341,  as  to  which 
case  see  above,  pp.  765,  n.  (o), 
768,  709,  and  n.  (/).  And  in 
several  cases  where,  on  a  vendor 
and  purchaser  summons,  the  con- 
tract has  been  rescinded  at  the 
purchaser's  instance  for  the 
vendor's  failure  to  show  a  good 


title,  the  vendor  has  been  ordered 
to  pay  the  purchaser's  costs  of 
investigating  the  title ;  Ef  Ilii/i/his 
<nid  ]Tifchin(()!\s  Contract,  21  Ch.  I). 
95  ;  Jie  jLcildiiig  and  IFestbrook. 
31  Ch.  D.  344  ;  Re  Ilarcireaves  a)id 
Thompson'' s  (Juntraet,  32  Ch.  D. 
451;  lie  Ilif/ginn  and  Fereirul,  59 
L.  T.  213  ;  li''  Ebsirorfhand  Tidi/^s 
Co/tract,  42  Ch.  D.  23,  53;  'lie 
Bn/ant  and  Barninuha)n\  Contract, 
44'Ch.  D.  218,  222  ;  lU  Hare  and 
(/More's  Contract,  1901,  1  Ch.  93  ; 
lie  IFalkcr  and  Oakshotfs  Contract, 

1901,  2  Ch.  383,  337. 

(>■)  See  above,  p.  83 5,  and  n.  [r). 
It  may  be  suggested,  however, 
that  the  expenses  of  prej^aring, 
stamping  and  executing  a  memo- 
randum of  the  contract,  being 
those  of  putting  the  agreement 
into  the  form  required  by  law  to 
make  it  enforceable,  are  expenses 
jjroperly  incurred  under  the  con- 
tract, which  is  not  void  wlu^u 
concluded  by  word  of  mouth 
only  ;  see  above,  pp.  10,  864 ; 
below,  p.  1069.  Of  course  the 
expenses  of  any  negotiation  pre- 
liminary to  the  conclusion  of  the 
contract  could  not  be  recoverable  ; 
below,  p.  1069. 

(.v)  IVythcs  V.  Lee,  3  Drew. 
396;  Rosev.  Watson,  10  H.  L.  C. 
671  ;    Whitbread   %    Co.  v.    IVatt, 

1902,  1  Ch.  835. 
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expenses  incurred  in  pursuance  of  the  contract  (^).  And 
this  lien  arises  in  every  case  of  lawful  rescission  by  the 
purchaser  (^^),  including  rescission  under  a  power  in  that 
behalf  expressly  reserved  to  him  by  the  contract  (.r). 
The  purchaser's  lien  in  these  respects  is  a  right  exactly 
similar  to  and  enforceable  in  the  same  manner  as  the 
vendor's  lien  for  unpaid  purchase  money  {y). 

Party  rescind-  As  any  party  rescinding  the  contract  for  the  other's 
performed  breach  is  entitled  to  be  restored  to  his  former  position, 
contract  liable  g^   -^^  -g  conceived,  he  is  in  general  bound  to  return  to 

to  restore  any-        '  . 

thing  received  the  othcr  any  property  or  profit  which  he  has  himself 
lereuncer.  received  under  the  partial  execution  of  the  agreement. 
Rescission  It  is  thought  that  in  every  case  in  which  a  party  to  a 
rule, 'be  '  contract  lawfully  rescinds  it,  whether  for  the  other 
accompanied   party's  breach  of  some  stipulation,  which  goes  to  the 

by  rcsMiitio  in  ^        "^  .  .  „  , 

integrum.  root    of    the    wliole    Consideration  {z),    for   the    other  s 

renunciation  of  the  contract  (^/),  for  non-fulfilment  of 
some  condition  subsequent,"  under  an  express  power 
to  rescind  [b),  or  for  misrepresentation,  duress,  or  undue 
influence  (c),  the  rule  is  that  he  shall  not  enjoy  tlie 
advantnge  of  rescission  without  yielding  up  every 
benefit  lie  has  taken  by  the  previous  part-performance 
Exception  in  of  the  Contract  (f/).  But  an  exception  to  this  rule 
deposit.  '  occurs,  with  regard  to  a  deposit  paid  on  a  sale  of  land 
to  the  vendor,  or  his  agent,  where  the  vendor  lawfully 
rescinds  the  contract  for  the  purchaser's  breach  or 
renunciation  of  it.  In  this  case  the  vendor  is  generally 
entitled  to  retain  the  deposit,  which  was  paid  to  him 
partly  as  a  guarantee  for  the  purchaser's  due  perform- 


{L)  Kitlon     V.     Hewett,     1904,  1902,  I  Ch.  835. 

W.    N.    21;    lie    Fimicnux    and  (v)  Above,  pp.  102G,  1032. 

AinCx  Cwttract,  190G,  W.  N.  21-3  ;  (;)  Above,  pjj.  S09,  1038. 

and  ciiscH  decided  on  vendor  and  {<i)  Aljove,  j).  1040. 

purchaser    summons     and    cited  [b)  Abovr,  p^j.  101'),  1016. 

above,  p.  10o3,  n.  (7).  (c)  Above,  pp.  80")  .sy. 

'11)  Above,  \).  834.  [d)  Above,  pp.  lOKJ,  1017,  and 

[x)    in,',iln-uid   S;    Co.   v.    Wiitf,  u.  'rf),  p.  10.")1,  and  n.  (/;0- 
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ance  of  tlie  agreemeut,  and  was  intended  to  Lo  forfeited 
if  the  purchaser  should  break  the  contract ;  and  the 
purchaser  cannot  recover  it  back  from  him  (r).  And  it 
is  submitted  that  tlio  vendor  is  equally  entitled  to  the 
deposit,  on  rescinding  the  contract  for  the  i)urc1iaser's 
breacli  or  renunciation  of  it,  wliere  the  deposit  has  been 
paid  to  a  stakeholder  without  special  provisicm  for  its 
application.  In  this  case  also  the  parties'  intention 
appears  to  be  tliat  the  sum  deposited  shall  be  held  by 
the  stakeholder,  not  only  to  abide  the  event  of  com- 
pletion of  the  contract,  but  also  as  a  guarantee  for  the 
purchaser's  due  performance  of  the  agreemeut,  and  to 
be  forfeited  to  the  vendor  if  tlie  purchaser  make 
default  (./').     But  it  appears  that  this  exception  applies 

(f)  JJhiui    v.     ]'ere,    19    W.   E.  Clark  S;  Co.,  Ld.v.  Lhiid Brazihno, 

151  ;   Expte.  BarreU-'L.  R.  10  Cli.  1908,  1   K.  B.  908,  979;    Spruqnc 

.512;   ][ou-c  V.   Smith,  27  Ch.  D.  v.  Booth,   1909,  A.   C.   n76,  580; 

89;    Farwell,    L.  J.,    ll'orl:iiiiai,  above,  p.  26. 

(/)  It  is  thought  that  this  conclusion  follows  from  the  deci>ion  and    /^/f   A?  ^^  y    /      ^ 
iudgn.ents  given  by  the  Court  of  Appeal  in  Hour  v.  Smith,  27  Ch.  D.     /  ' 

8L\  in  which  case,  it  is  inij)ortant  to  note,  the  Court  considered  that 
the  purchaser  had  committed  such  a  breach  or  made  sucli  a  renunciation 
of  the  contract  as  entitled  the  vendor  to  rescind,  that  the  vendor  h(fd 
elected  to  rescin  I,  and  that  he  had  resold,  not  under  the  power  of  resale  in 
the  contract,  but  as  owner.  In  Jackson  v.  De  Kndich,  1904,  W.  N.  168, 
however,  Farwell,  J.,  declined,  on  an  application  made  ex  parte  by  a 
vendor  l.awfull}^  rescinding  the  contract  for  the  purchaser's  default,  to 
make  a  declaration  that  lie  was  entitled  to  a  deposit  placed  as  such, 
.but  without  i^rovision  for  its  application,  in  a  stakeholder's  hands. 
He  remarked  that  the  vendor  cannot  have  rescit-sion,  and.  at  the  same 
time,  damages  for  the  breach  of  the  contract ;  and  that  in  IFoire  v. 
Siintli  there  was  no  rescission.  On  the  latter  point,  however,  he  was 
mistaken,  as  we  have  seen.  As  to  his  other  reason,  no  doubt  the  rule 
is  that  a  vendor  cann  >t  at  once  have  rescission  and  damages  fcr  breach  : 
but  JD/nn/  v.  J'eic  and  Ifoive  v.  Smith,  ubi  sup.,  established  that  an 
exception  may  arise  with  rcgird  to  a  deposit  paid  on  a  sale,  and  that, 
ia  the  absence  of  stipulatioa  to  the  contrary,  the  intention  will  be 
implied,  fi'om  the  very  nature  of  a  deposit,  that  it  .shall  be  a  guarantee 
for  the  purchaser's  duo  performance  of  the  contract,  and  .shall  bo 
forfeited  on  his  default  to  the  vendor.  Can  it  reasonably  bo  supposed 
that  the  parties  intended  the  deposit  tj  be  returned  to  the  purchaser 
in  the  event  of  the  vender  electing  to  rescind  the  contract,  when 
entitled  to  do  so  by  reason  of  the  purchaser's  breach  or  renuni-iation  of 
the  contract?  In  Ifoire  v.  Smith  the  Court  of  Appeal  thought  not, 
where  the  deposit  is  paid  to  the  vendor.  It  is  thought  that  a  deposit 
is  placed  in  a  stakeholder's  hands  fi  r  safe  custody  only  pending  the 
happening  of  some  event,  in  which  it  is  to  be  paid  over  to  one  of  the 
parties :  and  that,  otherwise,  a  deposit  is  paid  to  a  stakeholder  on  the 
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only  to  money  paid  as  a  deposit,  tliat  is,  in  earnest  or 
as  a  guarantee  for  the  payer's  due  performance  of  the 
contract,  and  does  not  extend  to  other  sums  of  money 
paid  on  account  of  the  purchase  money  {</).  And  the 
question,  whether  the  deposit  is  to  be  forfeited  on  the 
purchaser's  default,  is  one  of  the  parties'  intention  to 
be  gathered  from  the  whole  agreement ;  so  if  the  con- 
tract contain  an}'  clause  inconsistent  with  such  an 
intention,  it  will  be  excluded  (//).  The  principle  govern- 
ing the  case  of  the  forfeiture  on  the  purchaser's  default 
of  a  deposit  paid  by  liim  on  signing  a  contract  for  the 
sale  of  land  has  been  applied  where  other  property  is 
transferred  by  a  party  to  a  contract  as  a  guarantee  for 
his  due  performance  of  his  agreement.  Thus  where  a 
builder  had  made  default  in  performing  a  building 
agreement,  containing  a  stipulation  that  all  plant  and 
materials  brought  by  him  on  to  the  land  to  be  built  on 
should   be  considered  the    property  of   the    landowner 


same  conditions  exactly  as  it  is  paid  to  the  vendor  himself;  doUuiy  v. 
Slimson,  11  Q.  B.  D.  142,  143;  see  also  i:.rp-c.  BarrcJI,  L.  R.  10  Ch. 
514  :  Farwell,  J.,  Hart  v.  rorthgain  Harbour  Co.,  Ld.,  1903,  1  Ch.  690, 
f)96;  FarwplI,  L.  J.,  Workman,  Chrh  S;  Co.,  Ld.\.  Lloyd  BraziJcno, 
1908,  1  K.  B.  968,  9:9;  Spratjit!  v.  Boof!i,  1909,  A.  C.  676;  ShiiUh:- 
xcorth  V.  CleH:i,  1910,  1  Ch.  176.  It  is  true  that  in  the  case  of  Mackrcth 
V.  Miirlar,  1  Cox,  259  (above,  p.  10.')!,  n.  (;«) ),  a  vendor  suing-  in  equity 
for  the  rescission  of  the  contract  on  accouot  of  the  purchaser's  default 
■was  decreed  to  return  the  deposit,  notwithstanding-  that  the  contract 
contained  an  express  provision  for  its  forfeiture ;  but  it  does  not 
appear  that  this  point  was  argued  or  contested,  and  it  is  submitted 
tliat  in  this  respect  the  decision  must  now  be  taken  to  have  boea 
oveiTuIed  by  lloire  v.  Sniitli,  ubi  sup;  And  in  D'oni  v.  ]'fr(\  19  W.  R. 
151,  and  ()idc  v.  Olde,  1904,  1  Ch.  3.3  (Farwell,  J.},  a  vendor,  actively 
asscrtinyf  his  right  to  rescind  tlie  contract  for  the  purchaser's  default, 
was  alluwel  to  retain  a  deposit  i)aid  to  liini.  Besides  this,  it  is  held 
at  law  thai,  altliough  a  contract  of  sale  be  rescinded  by  the  exercise  of 
an  ixpress  power  of  resale  contained  therein,  any  deficiency  in  price 
on  the  rcsah  may  nevertheless  be  recovered  from  the  ])urchasjr  under 
a  special  stipulation  to  that  effot  to  be  implied  iu  the  agreement ; 
Lumotid  V.  Dai-aU,  9  Q.  B.  1030,  1032;  below,  p.  1059. 

((/)  r<(lnwr  V.  Temple,  9  A.  &  I'l  that  either  party  making  default 

508,  620,  521;    Cornwall  v.  lien-  should  pay  1,000/.   as  liquidated 

son.    1900,2  Ch.    298,    302,   305;  damages,    was    held    to    exclude 

above,  p.  1017,  n.  {d).  any    inteMtinn    that    tlie   dejwsit 

(/,)  rainier  V.  Temple,  9  A.  ScE.  should    be    forfeited;     Jfotce    v. 

508,    620,    where   a    stipulation,  Smil/i,  27  Cii.  D.  8'),  93,  97. 
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until  eoniplotion  of  the  contract,  it  was  held  that  he 
had  no  right  to  recover  the  property  from  the  land- 
owner (/).     As  we  have  seen  (/.■),  the  vendor  lawfully  Ecturn  of 
rescinding  the  contract  for  any    cause   is   entitled  to  '"-^'tract. 
have  the  abstract  returned  to  hira,  and  the  purchaser 
may  not  keep  a  copy  of  it. 

Where  the  purchaser  has  boon  let  into  possession  or  Rescission 
receipt  of  the  rents  and  profits  pendino^  completion  on  where  the 

'■  1  1  I     n  •  1  purchaser  lias 

the  terms  that   he  shall  pay  interest  on  the  purchase  been  in 

money  as  from  the  date  of  his  entry  (/),  or  shall  pay  P"^^''"^^'™- 
the  purchase  money  by  instalments,  and  he  afterwards         ^ 
commits  a  breach  of  contract  giving  rise  to  the  right  to  7 

rescind,  the  vendor  electing  to  rescind  the  contract  is 
entitled  in  equity  to  be  reinstated  in  possession  of  the 
land  and  to  recover  any  rents  or  profits  received  by  the 
purchaser  (w),  but  not,  it  has  been  held  (»),  to  charge 
him  with  an  occupation  rent  for  any  part  of  the  pre- 
mises which  he  occupied  himself.  And  it  is  thought  . 
that  the  vendor  would  be  correspondingly  bound  to  ' 
return  any  monej^  actually  paid  to  him  under  the.  agree- 
ment either  for  interest  or  principal  (o).  It  is  also 
conceived  that  a  purchaser,  who  had  been  so  let  into 
possession  and  elected  to  rescind  for  the  vendor's  breach 
of  contract,  would  in  equity  be  similarly  liable  to  deliver 
up  possession  of  the  laud  and  to  account  for  the  rents 
and  profits  received  by  hiai  and  entitled  to  recover  an 3^ 
sums  paid  on  account  of  the  purchase  money  (p).  In 
these  cases  the  purchaser  would  not  be  liable  at  hnc  for 
the  use  and  occupation  of  the  premises  prior  to  rescission 


(()   Hart  V.   PortligaUi  Harbour  {»)  Iiif(chinffs  v.  irumphrci/s,  5-i 

«>.,  Zrf.,  1913,  1  Ch.  690.    Ci.Ee  L.  J.  Ch.  60b,   G52  ;    cf.  above, 

Kcr»,  1902,  1  K.  B.  000.  pp.  834,  835,  and  n.  (q). 

(/■J  Above,  p.  1017,  n.  (/).  (0)  Above,  pp.  1031,  andn.  {in), 

{/)  Above,  pp.  524,  52.0.  1054,  1055. 

{ill)  Clark  v.  Tl'alUs,  35  Beav.  {}})  See  the  last  two  notes. 


460;  above,  p.  1051,  and  n.  [m). 
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of   the   contract  (q).      But  if  he  held  over  after  the 
rescission,  he  would  be  so  liable  (r). 


Where  an 
order  is  made 
authorising 
entry  into 
possession  to 
satisfy  the 
vendor's  lien, 
after  convey- 
ance, that  is 
not  rescission 
of  the  con- 
tract. 


Here  it  may  be  noted  that,  where  conveyance  has 
been  made  without  payment  of  the  price,  and  the 
vendor  afterwards  brings  an  action  to  enforce  his  lien, 
and,  the  land  proving  unsaleable,  obtains  an  order 
authorising  him  to  enter  into  and  hold  possession  (.s),  it 
appears  that  the  order  is  really  made  by  way  of  giving 
liim  specific  enjoyment  of  the  thing  pledged  to  satisfy 
liis  lien  and  in  the  nature  of  foreclosure,  and  not  by 
way  of  rescission  of  the  contract  involving  rcxtifntio  in 
iiitegnim  ;  and  it  does  not  appear  that  the  purchaser 
could  be  required  to  account  for  any  rents  or  profits 
received  by  him  {t). 


Rights  of 
vendor  elect- 
ing to  rescind. 


Resale  after 
an  election 
to  ro-cind. 


Where  the  vendor  lawfully  rescinds  the  contract  for 
the  purchaser's  breach,  he  is  remitted  to  his  former 
position  as  full  owner  of  the  land,  which  was  the 
subject  of  the  contract,  and  thenceforth  may  well 
exercise  all  rights  incident  to  such  ownership,  including 
the  power  of  disposition.  He  may  therefore  lawfully 
resell  the  land  (»).     But  a  resale  under  the  liberty  of 


{q)  IVmtcrlottom  v.  Ingham,  7 
Q.  B.  Gil,  619;  Sug.  V.  &  P. 
179;  Marlcey  v.  Coote,  10  I.  R. 
C.  L.  149. 

(>•)  Howard  v.  Shan;  8  M.  &  ^X. 
118  ;  Markey  v.  Cootc,  ubi  sui>. 

(*)  Above,  p.  ]032. 

{()  Consider  Allgood  v.  Mcrrif- 
hcnt,  &;c.  Ibj.  Co.,  33  Ch.  D.  571. 
It  is  respectfully  submitted  that, 
tliough  the  decision  in  this  case 
was  correct,  the  learned  judge 
was  wi-ong  in  suggesting  that  in 
an  ordinary  case  of  vendor's  lieu 
(that  is,  where  a  conveyance  has 
been  executed)  the  vendor  would 
be  entitled  to  rescind  the  contract 
for  the  purcliaser's  failure  to  pay 
the  ]iricc.     It   is  submitted  tliat 


in  this  respect  the  law  is  the  same 
for  a  sale  of  land  as  of  goods,  and 
that,  subject  only  to  thcA'endor's 
equitable  lien  and  the  remedies 
for  enforcing  it,  the  contract 
cannot  be  rescinded  aflrr  con- 
vcijaiicc  for  the  purchaser's  failure 
to  pay  the  price ;  see  above, 
p.  1032,  andn.  («). 

(^0  iio^'-e  V.  Unnih,  11  Ch.  D. 
89,  in  which  case  it  was  considered 
that  the  reservation  in  the  con- 
tract of  an  express  power  of  re- 
sale on  the  purchaser's  default 
did  not  prevent  the  vendor  from 
rescinding  tlie  contract  in  that 
event  and  thereafter  selling  ns 
owner  ;  above,  p.  1055,  n.  (/). 
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resale  arising  from  the  ownership  restored  to  the  vendor 

by  his  rescission  of   the  contract   is   entirely  different 

both  from  a  resale  under  a  power  of  resale  expressly 

reserved  to  the  vendor  in  case  of  the  purchaser's  default, 

and  from  a  resale  by  a  vendor  who  has  not  rescinded 

the  contract,  but  resells  in  order  to  realise  his  lien  for 

the  price  under  a  power  ia  that  behalf  alleged  to  be 

implied  in  the  contract  (.r).     If  the  vendor  resell  after 

he  has  elected  to  rescind  the  contract,  he  resells  in  his 

capacity  of  oirucr  of  the  land  and  for  his  own  benefit 

and  at  his  own  risk  exclusivelv.     If  the  land  realise  a 

higher  price  than  at  tlie  sale  rescinded,  lie  is  entitled 

to  keep  the  surplus  (//)  ;  and  if  the  price  were  lower,  he 

has  no  right  of  action  against  the  former  purchaser  for 

the  difference ;  for,  having  once  elected  to  rescind  the 

contract,  he  can  no  longer  claim  to  treat  it  as  subsisting 

and  recover  damages  for  its  breach  (~).     On  the  other  Resale  under 

hand,  whei-e  the  land  is  resold  uuder  an  express  power  ^^  express 

^  ^  power  01 

of  resale  on  the  purchaser's  default,  the  contract  is  resale, 
indeed  rescinded  (a)  and  the  vendor  at  liberty  to  retain 
any  surplus  over  the  original  price  (h)  :  but  if  the  resale 
were  at  a  lower  price  the  vendor  is  entitled  to  recover 
the  difference  from  the  purchaser,  iiof  as  general 
damages  for  breach  of  the  contract,  but  under  a  special 
stipulation  to  that  effect  expressed  (r)  or  to  be  implied 
in   the   agreement  (d).     Where  these   stipulations  are 


{x)  See  above,  pp.51 — 54,1032,  as    owner   after   an    election    to 

where  it  is  maintained  that  the  rescind. 

better    opinion    is    that,    in    the  [z)  Above,   p.   1012;    Hcniy  v. 

absence   of    express    stipulation,  Schroedrr,   12  Ch.   D.    666  ;    and 

the  vendor  has  no  power  of  re-  consider   Harding  v.   JIarduuj,   4 

f-ale   to  realise   his   lien   for   the  My.  &  Cr.  514,  520;    Lamond  v. 

price.  Davall,  9  Q.  B.  1030  ;  Sug.  V.  & 

(?/)  E.rpte.    Tlinife);   6  V'es.  94,  T.   39—41  ;     Benjamin  on  Sale, 

97  ;     Sug.    V.    P.    39  ;     dealing  648,  2nd  ed. 

■with  the  case  of  a  resale  under  («)  Above,  pp.  54,  n.  (/),  1016. 

an  express  power,  which  rescinds  (A)  Al)ove,  n.  (?/). 

the  contract ;    above,  p.  54,  and  (r)  Above,  pp.  68,  69,  74. 

n.  (/).     The   same  law  applies,  (d)  La»io)id  v.  jDavnll,  9  Q.  B. 

a  fortiori,  in  the  case  of  a  resale  1030,   1032  ;    Benjamin  on  Sale, 

648,  2nd  ed. 
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Resale  to 
enforce  the 
vcudor's  lien. 


incorporated  in  the  contract,  the  deposit,  if  any,  must 
he  applied  as  far  as  it  will  go  in  satisfaction  of  the 
difference  in  price  on  the  resale,  notwithstanding 
that  the  contract  expressly  provide  that  the  deposit 
shall  be  forfeited  on  the  purchaser's  default  (r),  A 
resale  made  to  enforce  the  vendor's  lien,  either  by 
the  vendor  Jiimself  affirming  the  contract  and  claim- 
ing an  implied  power  to  resell  for  the  purpose  (/'),  or 
under  an  order  of  the  Court  obtained  at  the  vendor's 
instance  {(j),  is  like  a  sale  made  by  a  pledgee  of  goods 
to  recoup  himself  (//).  The  contract  is  not  thereby 
rescinded  (/) ;  any  surplus  in  price  obtained  on  the 
resale  belongs  to  the  purchaser  (/.■)  ;  and  if  the  land  be 
resold  at  a  lower  price,  the  vendor  may  recover  the 
difference  in  an  action  on  the  contract  claiming  general 
damages  for  the  purchaser's  breach  (/). 


Title  under 
a  sale  by  a 
vendor 
resfiUiug. 


If,  on  a  sale  of  land,  the  purchaser  have  notice  that 
the  vendor  has  entered  into  a  prior  contract  for  sale 
thereof,  which  has  not  been  carried  out,  and  the  vendor 
claim  to  have  lawfully  rescinded  that  contract  for  the 
default  of  the  other  party  thereto,  the  purchaser  must, 
of  course,  require  very  clear  evidence  that  the  prior 
purchaser  has  committed  such  a  breach  of  the  contract 
as  justified  the  vendor  in  rescinding  it  {))i).  If  the  fact 
bo  at  all  doubtful  he  should  refuse  to  accept  the  title, 
for,  having  notice  of  the  prior  contract,  he  will  be  bound 
thereby,  in  case  it  be  still  subsisting  and  enforceable  (v/). 
And  unless  the  vendor  can  prove  the  fact  to  be  reason- 
ably certain,  he  cannot  oblige  the  purchaser  to  accept 


(r)  Ocl-cnilen  v.  Ifnih/,  E.  B.  & 
E.  4  8');  Shiitlkicorih  v.  Clcirs, 
1910,  1  Ch.  170,  pointing  out 
that  the  order  in  GnJIiUn  v. 
]'rz':i/,  1900,  1  Ch.  790,'  was  in 
this  respct;t  wrongly  drawn  up. 

(/)  Seeabove,pp.51-5l,  1059, 
and  n.  (.»•). 

(«/)  Above,  pp.  5:5,  1032. 


(A)  Above,  p.  ^S. 

((')  ][(inU)uj  V.  Harding,  4  My. 
&  Cr.  5 11  ;  above,  p.  53. 

(/•)   Above,  p.  53. 

(/)  See  above,  p.  53,  n.  {(I)  ; 
below,  p.  1063. 

[w)  Above,  pp.  1037  —  1039, 
10.)0,  1051. 

()i)  Above,  p.  505. 
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the  title,  even  at  law ;  still  less  can  he  enforce  the  second 
contract  specifically  (o) .  The  same  principles  apply 
where  the  vendor  claims  that  the  prior  contract  was 
lawfully  rescinded  hy  him  under  an  express  power  of 
rescission,  or  was  otherwise  discharged  (p)  ;  in  each  case 
strict  proof  must  be  required  of  the  facts  alleged  to  have 
extinguished  the  obligation  of  the  prior  contract.  If 
the  vendor  claim  to  be  reselling  under  a  power  of  resale 
expressly  reserved  to  him  by  the  prior  contract  (q),  the 
purchaser  must  require  equally  clear  evidence  that  the 
event  has  occurred  in  which  the  power  of  resale  was 
to  become  exercisable  (/'),  and  should  observe  equal 
caution  in  accepting  the  title.  The  case  is  similar  to 
that  of  a  mortgagee  selling  under  his  power  of  sale, 
but  there  are  not  usually  any  special  stipulations  to 
protect  the  purchaser  in  the  event  of  an  improper 
exercise  of  the  power  (s).  If  the  vendor  claim  to  be 
reselling  under  a  power  of  resale  alleged  to  be  impliedly 
reserved  to  him  by  the  prior  contract,  and  that  contract 
contain  no  special  stipulations  from  which  such  a  power 
might  reasonably  be  implied,  the  purchaser  is  advised 
not  to  accept  the  title  (f). 


§  2. — Of  claiming  Damages  under  the  Contract. 

We  have  seen  that  every  breach  of  a  contract  to  sell  Remedy  by- 
land  results  in  a  right  of   action  at   law  to  recover  daina^erat 
damages  for  the  breach  [u)  ;  and  that,  where  the  breach  law. 
is  of  an  essential  stipulation,  the  injured  party,  if  he 
do  not  choose  to  rescind  the  contract,  may  affirm  it  and 
sue  for  damages  for  the  breach  or  else  for  the  specific 
performance  of  the  contract  (.r) .     We  will  now  consider 


(o)  Above,  p.  134.  (/!)  See  above,  pp.  .51— 54,  lOoO, 

[p)   Above,  pp.  1008  sq.  and  n.  {x). 

{<{)   Above,  pp.  68,  09,  74,  10.50.  («)  Above,  p.  103G. 

(»•)  Above,  pp.  293  sq.  (.i)  Above,  pp.  1038.  1048, 

(s)  Above,  pp.  335  sq.  1050. 

w.— II.  13 
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The  general 
rule  as  to 
damages. 


"WTiat  what  damages  are  recoverable  by  either  party  in  case  of 

recoverable,  his  election,  on  the  other's  breach  of  contract,  to  affirm 
the  agreement  and  to  pursue  his  remedy  for  damages  at 
law.  It  appears  that  this  is  to  be  determined  by  the 
general  rule  of  the  common  law  with  respect  to  the 
damages  recoverable  for  breach  of  contract,  as  qualified 
by  the  decision  in  Fhircau  v.  ThornhUl  {;/)  and  Bain  v. 
Father  gill  [z),  that  where  the  breach  complained  of 
arises  from  the  vendor's  inability  (without  his  own 
fault)  to  show  a  good  title,  the  purchaser  is  not  entitled 
to  any  damages  for  the  loss  of  his  bargain  («).  The 
general  rule  of  the  common  law  is  that,  where  a  party 
sustains  a  loss  by  reason  of  a  breach  of  contract,  he  is, 
so  far  as  money  can  do  it,  to  be  placed  in  the  same 
position,  with  respect  to  damages,  as  if  the  contract  had 
been  performed  {b).  But  this  rule  must  be  read  in  con- 
nection with  the  principle  that  the  damages  recoverable 
for  breach  of  contract  "  should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising  naturally, 
i.e.,  according  to  the  usual  course  of  things,  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both 
parties,  at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it  "  {c). 

Damages  The  vendor's  right  to  damages  is  governed  by  the 

the"vendor^  ^  general  rule  ;  he  is  entitled  to  substantial  compensation 

for  the  purchaser's  failure  to  fulfil  the  bargain,  as  in 

the  case  of  a  sale  of  goods  {d) .     But  if  the  purchaser 


{«/)  2  W.  Black.  1078. 

(z)  L.  R.  7  H.  L.  158  ;  above, 
pp.  :iG,  37. 

(a)  Parke,  B.,  liobinson  v.  JLir- 
man,  1  Ex.  850,  XSS. 

(/y)  Ibid.  ;  Iffi/l  V.  C'iti/  of 
JjOtidon  lieu  I  Property  Co.,  L.  R. 
9  Q.  B.  249,  253.  These  dicta  in 
Itohinaon  v.  llarman  appear  to  be 
good  law  (see  Wir/nell  v.  School  for 
Jmlif/cnt  Bliml,  8  Q.  B.  D.   357, 


3G4  ;  Atkinson,  L.  A.,  Jddis  v. 
Gramophone  Co.,  ltd.,  1909,  A.  C. 
488,  494,  495)  ;  but  the  decision 
in  that  case  was  overruled  by 
Jiaiii  V.  Fothcrgill. 

(r)  ITadley  v.  Baxcndale,  9  Ex. 
341,  354. 

[d)  Laird  v.  rim,  7  M.  &  W. 
474,  478  ;  Xobic  v.  Edwardcs,  5 
Ch.  D.  378. 
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break  the  contract,  as  by  refusal  to  accept  a  good  title, 
duly  proved  (e) ,  or  by  failure  to  pay  the  price  before  the 
vendor  has  parted  with  his  estate  in  the  land,  the 
vendor  cannot  recover  the  whole  price  as  damages,  but 
is  limited  to  the  loss  which  he  has  actually  sustained  (f?), 
that  is  to  say,  the  difference,  if  any,  between  the  value 
of  the  land  as  remaining  on  his  hands  at  the  date  of  the 
breach  and  the  price  agreed  to  be  paid  (,/').  And  this  is  Where  the 
equally  the  case  where  the  purchaser  has  been  put  into  been  in'pos- ^^ 
possession  without  any  conveyance  being  executed,  for  session. 
the  vendor  then  retains  his  legal  estate  in  the  land,  and 
is,  consequently,  entitled  to  resume  possession  on  the 
purchaser's  breach  of  contract  (ry) .  Where  the  pur- 
chaser has  been  let  into  possession  before  completion  on 
the  terms  that  he  shall  pay  interest  on  the  purchase 
money  from  the  time  of  his  taking  possession  (h),  and  he 
afterwards  commits  a  breach  of  the  contract,  the  vendor 
affirming  the  agreement  will  be  entitled  to  recover  the 
interest  as  damages,  and  the  purchaser  to  keep  any 
ordinary  casual  profits  received  by  him  during  his 
possession :  but  where  the  purchaser  has  obtained  profits 
by  any  act  of  waste,  though  committed  in  accordance 
with  the  agreement,  the  vendor  may  recover  damages 
for  the  coiisequent  deterioration  in  value  of  the  in- 
heritance remaining  on  his  hands  (/).  If  a  deposit  were  Where  a 
paid,  and  the  purchaser  commit  a  breach  of  contract,  teen^paid^^ 
the  vendor  affirming  the  contract,  of  course,  cannot 
claim  to  retain  the  deposit  as  forfeited,  and  to  be  paid, 
in  addition,  his  full  measure  of  damages  for  the  breach  : 
but  he  is  entitled  to  keep  the  deposit  or  recover  it  from 


{e)  See  Leihbridge  v.  KirJcman,  N.    S.    830,    844.      See    above, 

25  L.  J.  Q.  B.  89.  pp.    506,    516,    524—527,    1057, 

(/)  Barrow  v.  Arnand,  8  Q.  B.  1058,  and  n.  (r). 

604,  b09,  GIO  ;  Benjamin  on  Sale,  {h)  Above,  pp.  524,  525. 

617,618,  2nded.  ;    and  consider  (n  i^i,.^  y_  pi,„^  7  M.  &  W. 

Nobler.  Edivardes^bCh.D.Zli.  474.    gg^   above,  pp.   517,   524; 

(^r)  Laird  v.  Fim,  7  M.  &  VV.  aiid  cf.  above,  p.  1057. 

474 ,  478  ;  Moor  v.  Roberts,  3  C.  B.  ^ 

13(2) 
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Where  a  con- 
veyance has 
been  exe- 
cuted. 


a  stakeholder  (/•)  in  pari  payment  of  the  price,  and  to 
recover  the  damages,  if  any,  which  he  has  sustained  by 
the  breach,  after  taking  into  account,  to  the  purchaser's 
credit,  the  payment  of  the  deposit.  And  this  is  the 
case,  although  the  contract  expressly  provide  that,  on 
the  purchaser's  failure  to  comply  with  the  conditions 
thereof,  the  deposit  shall  be  forfeited  (/)  ;  for  any  such 
stipulation  would  be  construed  as  conferring  only  the 
right  to  treat  the  deposit  as  forfeited  on  reachHion  of  the 
contract  {in) .  A  similar  stipulation  for  forfeiture  of  the 
deposit  an  Jiquidated  damages  does  not  j)reclude  the 
vendor  from  suing  for  damages  for  any  loss  sustained 
by  him  after  giving  credit  for  the  amount  of  the 
deposit  [n).  Where  the  vendor  has  executed  a  con- 
veyance without  receiving  payment  of  the  entire 
piirehase  money  (o),  he  can  sue  for  the  whole  amount 
remaining  unpaid  in  the  event  of  the  purchaser's 
omission  to  pay  it  as  agreed.  In  that  event  the  amount 
due  becomes  a  debt,  and  is  recoverable  accordingly  {p). 


As  to  the 
vendor's 
expenses  of 
the  sale. 


If,  on  the  purchaser's  breach  of  contract,  the  vendor 
affirm  the  agreement  and  sue  for  damages  thereunder, 
it  does  not  appear  that  he  can  recover  his  expenses  of 
entering  into  the  agreement  or  proving  title  {q),  for,  as 
we  have  seen  (r),  he  is  entitled  to  substantial  damages 
for  loss  of  his  bargain  on  the  footing  of  being  placed, 
as  far  as  money  can  do  it,  in  as  good  a  position  as  if 
the  contract  had  been  carried  out.  But  if  the  contract 
liad  been  completed,  he  would  have  had  to  bear  his  own 


(/■)  ALovc,    pp.  27,   1055,  and 

n-  (/)■ 

(/)  Above,  p.  74. 

(>«)  CoxMKiAcr  (klcrndrnv.  IFciih/, 
E.  B.  &  Yj.  485  ;  Shuttlcivorth  v. 
Clews,  1910,  1  Ch.  170  ;  above, 
l)p.  1050,  1000. 

()t)  Iccly  V.  Grew,  0  N.  &  M. 
4G7. 


{<>)  Above,  p.  1026. 

{}))  Above,  pp.  102G,  1037  ; 
Benjamin  on  Sale,  622,  2nd  ed. 

('/)  Observe  the  items  of  the 
diimaf»'es  recovered  in  Lrnyd  v. 
J'im,  7  M.  &  W.  474  ;  cf.  above, 
]>)).  1052—1054. 

{)■)  Above,  p.  1062. 
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expenses  ;  and  to  allow  liim  to  recover  his  expenses,  in 
addition  to  compensation  for  his  loss,  would  be  to  place 
him  in  a  better  position  by  reason  of  the  breach  of 
contract  than  he  would  have  occupied  if  the  agreement 
had  been  carried  out  (.s). 

The  purchaser's  right  to  damages  for  breach  of  the  What 
contract   is  governed    by  the  special  rule  that,  where  recoverable 
the  breach  of  the  contract  is  occasioned  by  the  vendor's  ^y  ^\^ 

,.,.  .,  ,.  PI  1  !•!       purchaser. 

inability,  without  his  own  fault,  to  show  a  good  title, 
he  shall  be  entitled  to  recover,  as  damages,  his  deposit, 
if  any,  with  interest,  and  his  expenses  incurred  in  con- 
nection with  the  agreement,  but  not  more  than  nominal 
damages  for  loss  of  his  bargain  [t).  Subject  to  this 
special  rule,  however,  the  purchaser's  right  appears  to 
be  regulated  by  the  general  law  [u).  The  reason  given 
for  the  rule  in  FliireaU'  v.  Thor)iliiU,  (,r)  is  that,  owing 
to  the  difficulties  and  uncertainty  of  the  English  law  of 
real  property,  the  parties  to  a  sale  of  land  must  be 
taken  to  have  contracted  on  the  understanding  that,  if 
the  purchase  goes  off  because  of  the  vendor's  inability 
to  make  a  good  title,  the  purchaser  shall  only  be 
recouped  the  expenses  he  has  incurred,  and  shall  not 
recover  any  other  damages  (//).  This  rule  applies  in 
every  case  where  the  vendor's  breach  of  the  contract  is 


(v)  It  is  clear  that,  if  the  vendor  This  rule  also  applies  to  contracts 

execute    a    conveyance    without  to  grant  a  lease  of  land  in  which 

payment,   his   lien    extends  only  the  lessor  vmdertakes  to  show  a 

to  the  price  and  interest  thereon,  good  title;  Robuiso)i  v.  llannaii, 

and  he  has  no  claim  to    he  re-  1    Ex.  850  ;  Hanslip  v.  Padivick, 

couped  his  expenses.      Consider  5  Ex.  615 ;  Gas   Light  and  Coke 

cases  cited  above,  p.  1026.     And  Co.  v.  Towse,  35  Ch.  D.  519,  543 ; 

it  is  thought  that  the  same  prin-  Pease   v.    Courtney,    1904,    2   Ch. 

ciple    is    applicable    where    the  503,  511,  512;  see  above,  p.  97, 

vendor  is  not  entitled  to  recover  n.  («?). 

the  whole  price  as  damages.    See  («)  Engel\.  Fitch,  L.  R.  4  Q.  B. 

below,  pp.  1071,  1072.  659;  Bay  \.  Singleton,  1899,  2  Ch. 

(0  Flnreau  v.  ThornhiU,  2  W.  320. 
Black.  1078 ;  Sikcs  v.  Wild,  1  B.  (.r)  2  W.  Black.  1078. 

&  S.  587,  4  B.  &  S.  421  ;  Bain  v.  (y)  Bain   v.    FothcrgUl,    L.  E. 

Fotheryill,  L.   R.  7  H.  L.   158.  7  H.  L.  158,  207,  210. 
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owing  to  his  inability,  without  his  own  fault,  to  make 
a  good   title,  even    though   he   had   expressly  or   im- 
pliedly (z)  represented,  contrary  to  the  fac!t  but  without 
£(!mv.  fraud,  that  he  //ad  a  good  title  (a).     Thus,  where  the 

owner  of  leaseholds  not  assignable  without  the  lessor's 
licence  has  sold  them  without  mentioning  this  restric- 
tion (b),  and  the  lessor  has  refused  to  give  his  consent  to 
the  sale,  the  purchaser  can  recover  no  damages  beyond 
his  expenses  (c).  But  the  rule  in  question  is  only 
applicable  where  the  vendor's  breach  of  contract  arises 
from  his  inability  to  make  a  good  title  after  he  has 
made  an  honest  effort  to  discharge  his  obligation  in 
this  resjiect,  and  has  done  all  that  lies  within  his  own 
jjfii/v.  power  to  carry  out  the  agreement  (d).      For  example, 

Singleton.  where  an  owner  of  leaseholds  not  assignable  without 
the  lessor's  licence  had  sold  them  subject  to  his  consent 
to  the  assignment  being  obtained  {e),  and,  instead  of 
endeavouring  to  procure  the  lessor's  licence,  actually 
induced  him  to  refuse  it,  it  was  held  that  the  purcliaser 
was  entitled  to  recover  substantial  damages  for  the 
vendor's  breach  of  duty  (_/').  And  it  appears  that, 
where  the  vendor's  breach  of  contract  consists  in  his 
wilful  refusal  or  neglect  to  take  the  steps  proper  to 
prove  his  title,  as  to  deliver  an  abstract,  he  would  be 
liable  to  pay  substantial  damages  {(i),  So  if  the  vendor 
commit  a  breach  of  his  duty  to  convey  the  land  sold  or 
to  put  the  purchaser  in  possession  (/<),  and  the  breach 


(c)  Aljovc,  pp.  G53,  G54,  827.  (<f)  See  Turner,  L.  J.,  Wiihams 

,.    .,    ,,  v         J.    ,.  V.  (?/«()!(>«,  L.  E.  1  Ch.  200,  209. 

in)    S.   C,   ovcrruliii<?  Jioj)kuis  /\    »!  .,r,>        j        ux 

V.        ;       I    r   T)    e    ?^    oi         1  ('")  Abovc,  pp.  ooU,  aud  11.  (/r), 

I  ■  ,    1     •  T    T  .1  .  rri  (/)  JJd'/  V.    otiinlctoji,   1S99,   2 

wnicli  decidcu  the  contrary.     Ihe  />/.;.,«  ./         >  > 

innocent  in isrepresentation  i.s  not  i  \  n       ■  i       t  /-<     j- 

,.       f-        ,.       1  (a)  Consider  Junes  v.  Givatnrr, 

a  cauHO  ot  action  lor  diim!i''-es  i„;;,;    ,  m     ^,^^      /i  i,  ^i 

,  ooo  1!)02,  1  Ch.  191.     Qiiroc, -whemer 

abovc,  p.  822.  4.1  •         •     •  1       i      u         *.    i 

'  •■■  tniH   principle   nhould    not    have 

(i)  ALovo,  pp.  358— 3G1.  been  applied  in  Cumpton  v.  Bayky, 

(c)  Jiain  V.  Fothcryill,  nbi  sup. ;  1892,  1  Ch.  313. 

HCe  also  J'eanc  v.  Coiirt)icy,  1901,  (/()    Abovc,      jip.      578,     CIO, 

2  Ch.  t03.  u.  [c]. 
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be  caused,  not  by  his  inability  to  make  a  good  title, 
but  by  his  wilful  refusal  or  neglect  to  do  some  act, 
which  lies  entirely  within  his  own  power  and  is  neces- 
sary to  discharge  his  obligation  in  these  respects,  the 
purchaser  is  entitled  to  recover  damages  for  loss  of  his 
bargain  to  be  calculated  according  to  the  general  prin- 
ciple of  the  law(n.     Thus  where  mortg-agees  sold  the  E»rjeiv. 

.  .  .     Fitch. 

mortgaged    land,  with  vacant   possession,  under   their 

power  of  sale,  and  the  mortgagor  was  in  possession  and 
they  deliberately  omitted  to  eject  him,  and  were  there- 
fore unable  to  hand  over  possession  at  the  time  for 
completion,  it  was  held  that  the  purchaser  was  entitled 
to  recover  substantial  damages  for  his  loss,  and  that 
the  measure  of  damages  was  the  difference  between  the 
contract  price  and  the  value  of  the  land  at  the  time  of 
the  breach  of  contract ;  and  the  purchaser  having  resold 
the  land  at  an  advanced  price,  it  was  considered  that, 
in  the  absence  of  any  other  evidence,  the  price  at  which 
the  purchaser  resold  might  be  taken  to  be  the  value  of 
the  land  ;  and  the  purchaser  recovered  accordingly  the 
amount  of  the  profit  on  the  resale  (/.•).  It  should  be 
noted  however  that,  although  a  vendor,  who  has  con- 
tracted to  give  vacant  possession,  is  bound  at  his  peril 
to  eject  a  tenant  by  sufferance  (/),  a  tenant  at  will  or  a 
trespasser  {m) ,  who  refuses  to  give  up  possession,  he  is 
not  obliged  to  engage  in  litigation  with  persons  asserting 
in  good  faith  and  with  apparent  or  reasonably  possible 
right  claims  adverse  to  his  title  (ii).  And  it  is  thought 
that,  if  he  preferred  to  renounce  the  contract  rather 
than  engage  in  such  litigation,  he  could  not  be  cast  in 

(t)  Engcl  V.    Fitch,    L.    R.    4  is  in  the  position  of  a  tenant  by 

Q.   B.    659  ;   Godwin   v.   Francis,  sufferance  at  law  ;  notes  to  Kccch 

L.  R.  5  C.  P.  295,  306,  S08  ;   Dmi  v.   IlaU,  1   Smith,  L.    C.  ;  Wms. 

V.  Singleton,  1899,2  Ch.  320,  329.  Real  Prop.   551,  and  n.  {n),  21st 

332 — 334  ;  and  consider  Cornwall  ed. 

V.  Hcnson,  1900,  2  Ch.  298  ;  Jones  (in)  Above,  pp.  512,  516. 

V.  Gardiner,  1902,  1  Ch.  191.  (n)  Turner,  L.  J.,   Williams  v. 

(A-)  See  previous  note.  Gl-nton,  L.  R.  1  Ch.  200,  208. 

(/)  A  mortgagor  in  possession 
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substantial  damages.  And  where  his  title  is  imperfect, 
he  is  of  course  not  liable  to  pay  substantial  damages 
if  he  decline  to  buy  in  any  outstanding  estate  or  in- 
cumbrance. Such  an  act  as  this  would  depend  on 
others'  consent,  and  does  not  lie  entirely  within  his 
own  power  (o). 

•As  to  the  A  purchaser  affirming  the  contract  for  sale  and  claim- 

oth  "^^^  ^^-^  ^^S  damages  for  the  vendor's  breach  of  the  agreement 
chase  money  is  entitled,  as  we  have  seen  {])),  to  recover  his  deposit, 
^'    ■  with  interest.      And   if   the  deposit  were  paid  to  an 

auctioneer  or  other  stakeholder,  he  can  recover  interest 
thereon,  as  damages,  from  the  vendor  (*/).  The  pur- 
'  chaser  may  also  claim,  as  damages,  to  be  recouped, 
with  interest,  any  other  sums  he  may  hav^e  paid  on 
account  of  the  purchase  money,  beyond  the  deposit  (r), 
or  to  be  compensated  for  any  other  property,  which  he 
may  have  parted  with,  or  for  any  act  done  to  his  detri- 
ment as  part  of  the  consideration  for  the  sale.  For 
where  land  is  agreed  to  be  conveyed  for  any  considera- 
tion immediately  executed  in  favour  of  the  person 
promising  to  convey,  it  is  impossible  to  suppose  that 
the  parties  contracted  on  the  understanding  implied  in 
cases  like  Flureau  v.  TJiornhill  [h),  where  the  contract 
is  executory  on  both  sides  ;  and  the  other  party  is 
entitled,  as  regards  the  executed  consideration,  to  be 
placed,  as  far  as  damages  can  do  it,  in  as  good  a 
position  as  if  the  contract  had  been  carried  out  (/).  It 
appears,  however,  that  if  in  such  a  case  the  purchaser 

{(j)  See  above,  pp.  164 — 168.  vendor's  breach  of  the  contract; 

[p)  Above,  p.  106");   Comptonx.  above,  p.  27. 

]l<irilcy,  1892,  1  Ch.  313,  321  ;  Day  (r)   Cousidcr  Shcrrii  v.    Oke,  3 

V.' Sini/hton,    1899,    2    Ch.    320;  Dow.    P.    C.   349,   361;   Cornwall 

Sug.  V.  &  P.  7.0,2,  639.  v.  llcnsc),  1900,  2  Ch.  298. 

(ij)  T'itrquharx.  Farley, IH&urxt.  (.s)  Above,  p.  1005. 

.'592.  Ah  we  have  seen,  the  stake-  {!)  Struit  v.  Fnrlar,  16  M.  &  W. 

holder  liinisf^lf  is  not  liable  to  ]iiiy  249;    IFidlv.  (Jllij  of  London  Ileal 

interest  on  tlic  deposit,  tlioufj:h  he  rrupcrli/  Co.,  L.  R.  9  Q.  B.  249  ; 

is  bound  to  return  the  sum  do-  above,  p.  1002. 
posited  to  the  purchaser  on  the 
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bought  with  full  notice  of  the  state  of  the  vendor's 
title  (^0,  and  the  vendor  were  prevented  from  carrying- 
out  the  contract  by  a  defect  in  tlie  title  and  not  by  his 
own  fault,  the  purchaser  affirming  the  contract  would 
not  be  entitled  to  more  than  nominal  damages  for  loss 
of  his  bargain  (j^).  Where  the  purchaser  affirming  the  Expenses  re- 
contract  has  the  right  to  recover  his  expenses  as  damages,  ^|^g*^pu^^}..^^j 
he  is  entitled  to  be  recouped  his  expenses  of  preparing,  as  damages, 
stamping  and  executing  the  written  memorandum  of 
the  contract  (//),  as  well  as  those  jiroperly  incurred  in 
carrying  out  the  agreement  for  sale.  And  under  the 
latter  head  he  may  recover  his  costs  of  investigating  the 
title  (;:)  and  searching  for  incumbrances  (//),  or,  if  the 
vendor's  breach  did  not  occur  until  after  the  acceptance 
of  the  title  ((6),  the  costs  of  preparing  the  conveyance  (r). 
And  the  purchaser  may  recover  the  costs  due  from 
himself  to  his  solicitor  in  respect  of  these  items,  although 
the  solicitor's  bill  have  not  been  paid  {d).  But  the  pur- 
chaser cannot  recover  any  expenses  which  were  purely 
preliminary  to  entering  into  the  agreement  for  sale  ;  as 
of  any  negotiations  leading  up  to  the  sale,  or  of  a 
survey  or  a  valuation  made  before  the  sale  for  his  own 
information  {c) .  Nor  can  he  get  back  any  expenses  of 
carrying  out  the  agreement,  which  have  been  prema- 
turely incurred.     Thus,  the  purchaser  is  not  justified  in 


(«)  Above,  p.  203.  (rf)    Richardson    v.    Chasen,     10 

(.r)  Consider  Gm  Light  and  Coke  Q.  B.  756. 
Co.  V.  Towse,  35  Ch.  D.  519,  543.  [c)   Hodr/csw  Litchfield.  1  Bing. 

(y)  Hamhj)  v.   Fadwirk,  o  Ex.  N.   C.   49'2,   498  ;    Sug.  V.   &  i\ 

C15.  362.     But    on    sales    under    the 

{z)    Above,    p.     1063,    n.    [t)  ;  direction  of  the  Court,  the  pur- 

Itichards  v.  Barton,  1  Esp.  268 ;  chaser  is  entitled  to  be  restored 

Hanslip  v.    Tadwick,   Cowpton  v.  entirely  to  his  former  position  as 

Baglep,  ubi  sup.  regards  any  expenses  incurred  by 

(rt)   Hodges  V.  Litchfield.  I  Bing.  him,  and  may  therefore  recover, 

N.   C.  492,  499  ;    Sug.   V.    &   P.  as  damages,  all  costs  occasioned 

362.  by  his  having  bid  for  and  become 

[b]  Above,  p.  579.  the  purchaser  of  the  properly  so 

(c)  Sug.  V.  &  P.  362  :   2  Dart,  sold;  JLolliicell  v.  Scacombe,  1906, 
V.  &  P.  949,  5th  ed.  ;    1076,  6th  1  Ch.  426. 

ed.  ;  990,  7th  ed. 
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preparing  a  conveyance  until  the  vendor  has  shown 
such  a  title  as  he  is  bound  to  accept ;  and  if  he  do  so 
before  that  time,  he  cannot  recover  the  expense  of  it  in 
case  the  vendor  fail  to  show  such  a  title  and  so  break 
the  contract  (./).  So  also  he  should  not  get  the  land 
surveyed  until  a  good  title  has  been  shown,  and  cannot 
charge  against  the  vendor  the  expenses  of  a  survey 
prematurely  made  {g).  But  if  the  land  were  surveyed 
after  a  good  title  had  been  shown  on  the  abstract,  it  is 
thought  that  the  expense  of  the  survey  would  be 
properly  incurred  (A),  and  would  therefore  be  recover- 
able in  case  of  a  unbuequcnt  breach  of  the  contract.  The 
purchaser  cannot  recover,  as  e  spenses,  any  loss  or  outlay 
incurred  in  raising  the  purchase  money  ;  as  a  loss  by 
selling  any  stock,  shares  or  securities  to  provide  the 
money  (?'),  or  the  costs  or  charges  of  borrowing  the 
money  (/.)  :  but  if  before  the  breach  the  contract  had 
proceeded  to  such  a  point  that  it  was  reasonable  for  the 
purchaser  to  have  the  money  ready  to  complete  the 
purchase,  he  may  recover,  as  damages,  interest  on  any 
money  so  lying  idle,  whether  it  were  actually  raised  or 
were  onl}^  held  ready  by  a  third  party  to  be  applied  to 
the  purchaser's  use  at  call  (/).  The  purchaser  cannot 
recover  the  extra  costs  as  between  solicitor  and  client 
of  an  action  for  specific  performance  of  the  contract 
brought  against  him  by  the  vendor  and  dismissed  with 
costs  as  between  party  and  party  [m),  or  ]]is  own  costs 
of  an  action  for  specific  performance  brought  by  himself 
and  dismissed  without  costs  on  the  vendor's  failure  to 
prove  a  good  title  {u).     Where  the  purchaser  has  been 

f  f\  Jnrmabi  v.  Eqehtmic,  5  Car.  {k)  Jlanalip  v.   Tudicick,  5  Ex. 

•feP.'lT'i;   Ilodqcsv.   Lilchficld,  1  Glo. 

EiiJL'.  N.  C.  492,  •199  ;  Sug.  V.  &  (/)  Shern,  v.  Oke,  3  Doav.  V.  C. 

P.  362.  ^J!',  361  ;  Sug.  V.  &  P.  237,  362, 

(//)  Sug.  V.  &  P.  3G2.  640. 

(h)  Above,  p.  GIO  ;    Sug.  V.  &  {)ii)  JI(j(hjcs\.  Litchfield,  1  Bing. 

P.  362.  N.  C.  492. 

(i)   Fliirctiii   V.    ThoiihUI,  2  A\'.  (//)   Maiden  \.   Fy^oii,  11   Q.  B. 

Black.  1078.  292  ;  sec  above,  p.  88,  and  n.  {x). 
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let  into  jiossession  pending  completion,  with  liberty  to 
do  repairs  or  make  alterations  or  improvements  at  his 
own  expense,  he  cannot  recover  an^-  money  so  spent 
among  his  expenses  of  carrying  out  the  agreement  {<>). 
A  fortiori,  he  cannot  recover  any  money  so  spent,  where 
he  did  the  repairs  or  made  the  improvements  without 
any  express  agreement  with  the  vendor  authorizing  him 
to  do  so  {})).  If  the  purchaser  choose  to  incur  any 
expenses  in  assumed  furtherance  of  the  agreement  after 
he  has  been  made  aware  of  a  definite  breach  of  contract 
on  the  vendor's  part,  he  must  pay  them  out  of  his  own 
pocket  and  cannot  charge  the  vendor  therewith,  as 
damages  (q). 

A  question  arises,  whether  the  purchaser  is  entitled  Whether  the 
,  ,    1       1     1  •  .  , .  •.^     J_^  purchaser  can 

to  get  back  Jus  expenses  m  connection  with  the  agree-  recover  his 
ment  in  a  case  where  he  is  allowed  to  recover  substantial  ^^-'^'penses 
damages  for  the  vendor's   breach  of   contract.     It   is  allowed 
submitted  that  he  is  not.     It  is  true  that  in  the  case  of  ^amlt°es'for 
Engel  v.    Fitch  {r),    above   stated,   the   purchaser  was  loss  of  his 
actually   allowed   to   recover  damages  for   loss  of   his       "" 
bargain  in  addition  to   his  expenses   of   investigating 
title,  &c.  :  but  this  appears  to  have  been  owing  to  the 
form  in  which  the  question  was  presented  to  the  Court. 
The  vendor  had  paid  into  Court  enough  to  satisfy  the 
j)urchaser's  expenses ;  and  at  the  trial  a  verdict  was 
taken  hi/  eo)tsc)it  for  the  plaintiff,  who  was  the  purchaser, 
for  the  amount  of  the  profit  on  his  resale  Jjcijond  the 
money  paid  into  Court,  with  leave  to  move  to  enter  the 

(o)  Bratt  V.    Ellis,   Sug".  V.   &  wus  admitted,  apjiareiitly  on  the 

P.  812;    Worthinglon\.  Warring-  authority  of  Engel  \.  Eitch,  tliat 

ton,  8  C.  B.  13-1.  a  purchaser  entitled  to  damages 

(;))  See  above,  pp.  524,  n2.5.  for   loss  of    his   bargain   should 

[q)  Pouiisett  V.  Fidlcr,  17  C.  B.  I'ecover  his  expenses  of  investi- 

C60;  Sikes   v.    IFild,    1   B.    &    S.  gating    title    as   well.      But    it 

587,  590,  4  B.  &  S.  421,  424.  appears  to  have  been  overlooked 

(*■)  L.  R.  4  Q.  B.  659 ;   above,  that  this  would  place  him  in  a 

p.    1067.      And    in     Godwin    v.  better  position  than  if  the  con- 

Francin,   L.   R.   5    C.   P.   295,  it  tract  had  been  carried  out. 
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Damages  for 
loss  of  profit, 
where  land 
Hold  for  a 
particular 
purpose. 


verdict  for  the  defendant.  A  rule  nisi  was  accordingly 
obtained  and  was  discharged  by  the  Court  of  Queen's 
Bench,  whose  decision  twis  affirmed  in  the  Exchequer 
Chamber.  The  result  of  this  was  that  the  purchaser 
obtained  as  damages  not  only  the  whole  amount  of  the 
profit  on  the  resale,  but  his  expenses  of  the  original 
sale  as  welh  These  he  would  have  had  to  pay  out  of 
his  own  pocket  if  the  original  sale  had  been  duly  com- 
pleted. The  result  of  the  verdict,  therefore,  was  to 
place  him  in  a  better  position  by  reason  of  the  breach 
of  contract  than  he  would  have  occupied  if  there  had 
been  no  breach.  Such  a  result,  it  is  submitted,  cannot 
possibly  be  supported.  The  true  principle  appears  to 
have  been  applied  in  the  case  of  Day  \.  Sirujieton  {/). 
In  that  case  the  purchaser  claiming  damages  as  plaintiff 
was  allowed  by  E,omer,  J.,  to  recover  his  deposit,  with 
interest,  and  his  costs  of  investigating  the  title.  On 
appeal  this  judgment  was  reversed,  except  as  regards 
tJie  deposit ;  it  was  declared  that  the  plaintiff  was  entitled 
to  substantial  damages  for  the  vendor's  breach  of  duty, 
and  an  inquiry  was  ordered  to  ascertain  the  amount  of 
such  damages  according  to  the  general  principle  of  the 
Common  Law.  It  seems,  therefore,  to  have  been  recog- 
nised that,  as  the  purchaser  was  to  have  substantial 
compensation  for  the  loss  of  his  bargain,  he  was  not 
entitled,  in  addition,  to  recover  expenses,  which  he 
would  have  had  to  bear  himself  if  the  contract  had 
been  completed  (;').  Where  land  has  been  sold  for 
a    particular    purpose,    as    for    canning    on    a    trade 


(.V)  1899,  2  Ch.  ;}20  ;  stated 
above,  p.  1006.  Tlic  head-note 
states  that  the  purchaser  was 
hold  to  bo  entitled  to  recover 
damages  for  loss  of  his  bargain, 
hcsiden  his  expenses ;  but  it  does 
not  corn  ctly  represent  the  effect 
of  the  judgment. 

(t)  The  right  principle  as  to 
the  (laniuges  recoverable  appears 


to  have  been  applied  in  Hopkins 
V.  Grnzcbrool\  6  B.  &  C.  -31,  and 
JlobUison  \.  Hiirmiin,  1  Ex.  8o0 ; 
though  the  decision  in  each  of 
those  cases,  that  sjibstantial 
damages  were  in  the  circum- 
stances recoverable  at  all,  has 
been  overrided ;  above,  p.  106G, 
n.  [a). 
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or  business  there  (ii),  and  the  vendor  commits  such  a 
breach  of  contract  as  entitles  the  purchaser  to  damages 
for  loss  of  his  bargain,  the  purchaser's  loss  of  profit 
from  his  inability  to  use  the  premises  in  the  manner 
contemplated  bj  the  contract  may  be  taken  into  con- 
sideration in  assessing  the  damages  recoverable  from 
the  vendor  (.r) . 

If    tlie    purchaser    affirm    the   contract    and    claim  Purchaser 
damages  for  the  vendor's  breach,  he  has  no  lien  on  the  dumiUes. 
land   sold    for   the   amount    of    damages   recoverable, 
notwithstanding   that   this   includes   compensation   for 
instalments  of  the  purchase  money  actually  paid  (//). 

It   has   been   mentioned  (~)   that,  on   breach   of   an  A  party  may 
essential  stipulation  in  the  contract,  the  injured  party  perfonnance  ^ 
electing  to  affirm  the  agreement  has  the  alternative  of  or  damag-es  in 
suing  at  law  for  damages  for  the  breach,  or  suing  in  native. 
equity  for  specific  performance  of  the  contract.     Under 
the  present  practice,  he  can  pursue  these  remedies  in 
one    action   claiming    alternative    relief  (a)  :    but    his 
recovery  of  judgment  for  damages  will  bar  his  right  to  Jud.ffment  for 
enforce  the  contract  specifically,  as  that  is  a  conclusive  either  remedy 


(«)  Above,  pp.  576,  577.  to  or  in  substitution  for  specific 

(x)  Jaques  v.  Millar,  6  Ch.  D.  performance.     Under  the  present 

153  ;     Jones  v.     Gardiner,    1902,  practice    a   party   suing    in    the 

1  Ch.  191.  alternative  for  specific  perform- 
{y)  Cormvall  v.  Henson,  1900,  2  f  °^  °^  damages  must  take  care 

Ch    298,  305  ;  above,  p.  1068.  Cf.  *°  ^^^'"i  particularly  such  dam- 
above   V   1053  ages  as  he  is  entitled  to  recover 
'  ^'        '^'  at  law  for  breach  of  the  contract ; 
(zj  Above,  p.  1050.  otherwise  his  claim  for  damages 
(a)  Cormvall  v.  Ilenson,    1900,  may    be   treated   as    if    it   were 

2  Ch.  298.  Under  tlie  old  merely  made  in.  substitution  for 
Chancery  practice  such  alterna-  the  equitable  remedy  of  specific 
tive  relief  could  not  have  been  performance,  and  may  be  do- 
obtained  in  equity  ;  iSainsliiiri/  v.  feated  by  anything  which  would 
Jones,  5  My.  &  Cr.  1  ;  and,  of  bar  his  right  to  specific  perform- 
coui'se,  not  at  law.  After  Lord  ance :  sec  Ilipgrave  v.  Case,  28 
Cairns'  Act,  stat.  21  &  22  Vict.  Ch.  D.  356  ;  Xicholson  v.  Brown, 
c.   27,  it  was   possible  to   claim  1897,  "W.  N.  52. 

damages  in  equity  as  an  addition 
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election  to  adopt  the  legal  remedy  (b),  and  the  other 
party's  obligation  under  the  contract  is  then  merged  in 
the  judgment  (c).  And  if  he  obtain  an  order  for 
specific  performance  of  the  contract,  that  will  he  a  bar 
to  his  recovering  damages  for  the  breach  {d)  ;  for  in 
equity  the  plaintiff  suing  on  a  breach  of  contract  was 
required,  as  a  rule,  to  elect  which  remedy  he  would 
pursue  (e)  ;  and  a  man  entitled  to  alternative  remedies 
is  barred,  after  judgment  on  the  one,  from  asserting 
the  other  (/).  If  an  action  claiming  damages  for  a 
breach  of  the  contract  be  brought  against  a  party 
thereto,  he  may  counterclaim  for  specific  performance ; 
when,  if  the  counterclaim  be  successful,  the  action  will 
fail  (g) ,  and  vice  versa  (Ji) ,  and  the  unsuccessful  party 
will  be  estopped  from  again  asserting  a  right  to  enforce 
the  contract  (/).  And  if  such  a  counterclaim  were  not 
made,  and  judgment  for  damages  were  recovered,  the 
defendant  would  equally  lose  all  right  to  enforce  the 
contract  specifically ;  for  the  -judgment  would  be  con- 
elusive  against  him  that  he  had  committed  a  breach  of 
contract,  so  that  he  could  then  no  longer  maintain  that 
he  had  always  been  ready  and  willing  to  carry  out  his 


(i)  Orme  V.  Broi(ffhton,WBmg.  performance  and  payment  of  the 

533,  538;  Sainter  v.   Feri/iisoii,  1  purchase  money  with  interest  ««<? 

Mac.  &  G.  286,  290.  such  damages  (if  any)  as  he  had 

(c)  Above,  p.  1045.  sustained  by  reason  of  the  con- 

(d)  JDonnnion   Coal  Co.,   Ld.  v.  tract  not  having  been  specifically 
Dominion  Iron,  S;c.  Co.,  Ld.,  1909,  performed. 

A.  C.  293,  310,  311.     In  default  {e)   CarricJc  v.    Young,  4  Madd. 

of    the    defendant's    compliance  437  ;  Thelps  v.  Frothero,  7  De  Gr. 

with  the  order,  the  pLaintiff  may  M.  &  G.  722,  733,  734  ;   Gedyc  v." 

rescind  the  contract,  but  cannot  Montrose,  26  Beav.  45,  47  ;  Dan. 

claim  damages  thereunder  ;  y/rw/?/  Ch.    Pr.    757,   4th  ed.  ;   2   Dart, 

v.  S<-hrddcr,'V2  Ch.  D.  666  ;  above,  V.  &  V.  993,  6th  ed. 

p.  1051,  n.  (»«).     The  past^age  in  (/)  Scarf  v.    Jardinc,   7  App. 

the  text  relates  to  common  law  Cas.  345;  Morel  \.    JFestmorhvid, 

damages,  and  not  to  those,  which  1904,    A.    C.    11;    and   note  (i), 

may  in  equity  bo  given  in  addi-  above. 

tion  to  8pccifi(;  performance;  see  (//;  Green  v.  Scvin,   13  Ch.  D. 

above,  p.  1073,  n.  («),  and  cases  589. 

cited  in  n.  {x) ;   Cooper  v.  Morgan,  (h)   Compton  v.  Ihinleg,  1892,  1 

1909,  iCli. 261,  whereanordcrwas  Ch.  313. 

inadeat  a  vendor's  suit  for  specific  {i)  Above,  p.  1045. 
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part  of  the  contract  (k).  This  doctrine,  however,  applies 
only  in  the  case  of  breach  of  an  essential  stipulation 
contained  in  the  contract.  If  the  stipulation  broken 
were  not  essential,  judgment  for  damages  for  a  breach 
thereof  would  not  preclude  either  party  from  asserting 
afterwards  the  right  to  enforce  the  main  duty  of  the 
contract  either  at  law  or  in  equity  (/). 

If  either  party  to  the  contract  bring  an  action  for  its  Effect  of  the 
specific  performance,  and  the  action  be  dismissed  upon  an  action  for 
any  ground  which  furnishes  a  good  defence  to  an  action  f P^ciffc  per- 

•^    *-'  "  ,    lonnance. 

at  law  for  breach  of  the  contract,  the  unsuccessful 
plaintiff  is  estopped  by  the  judgment  from  proceeding 
to  recover  damages  for  the  breach  {?n),  unless  the  judg- 
ment were  expressly  declared  to  be  without  prejudice 
to  the  plaintiff's  remedy  at  law(;/).  If,  however,  the 
action  for  specific  performance  were  dismissed  upon 
any  ground  (such  as  hardship  or  unfair  dealing  (o) ) 
which  affords  no  defence  to  an  action  at  law  for  breach 
of  the  contract,  the  unsuccessful  party  would  not  be 
precluded  from  afterwards  pui'suing  his  legal  remedy, 
notwithstanding  that  his  right  to  sue  at  law  were  not 
expressly   reserved  ( 7;) .     In  either  case   the   defoulaut 

{k)  See    Walker   v.    Jeffreys,    1  ground,  which  would  prevent  his 

Hare,   341,  352  ;  Fry,   Sp.   Perf.  succeeding  in  an   action  on  the 

§  922,  3rd  ed.  ;  above,  p.   1038.  contract  at  law,  as  his  failure  to 

It   appears   that,   under  the  old  show  a  good  title,  the  Court  would 

practice   in    equity,  a   judgment  order  the  return  of   the  deposit 

for  damages  at  law  for   breach  with  interest,    unless    the   order 

of  a  contract  was  in   general  a  were  intended  to  be  made  without 

good  plea  in  bar  of   a   suit  for  prejudice  to  the  vendor's  remedy 

specific  performance  of  the  con-  at  law ;  Anson  v.  Hodges,  5  Sim. 

tract ;  Mitford  on  Pleading,  253  227  ;   Soitthcomb  v.  Exeter,  6  Hare, 

(296,  oth  ed.) ;  Dan.  Ch.  Pr.  611—  213,  225—228  ;    Webb  v.  Kirby,  7 

614,  4th  ed.  De  G.   M.   &   G.   376  ;    Medc   v. 

(/)  Above,  pp.  1037,  1042,  1050.  Oakes,    2   De   G.   J.    &   S.   51S  ; 

{m)   Tredegar  v.   Windus,  L.  R.  Sug.  V.  &  P.  641. 

19  Eq.  607,  613—615.  [0)  Above,  pp.  38,  768,  775,  776. 

{n)  Zangmead  v.Mapie,  IS  CB.  [jj)  Beere    v.    Fleming,    13    Ir. 

N.  S.  255.    And  note  that,  under  Com.  Law  Rep.  506,  513  ;  Trccle- 

the  old  practice  in  equity,  where  gar  v.  Windus,  L.  R.  19  Eq.  607, 

a  vendor's  suit  for   specitic  per-  614  ;     and    consider   Mortlork    v. 

formance  was  dismissed  on  some  liuller,  10  Ves.  292,  318;   Thomas 
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would  not  be  precluded  from  suing  on  the  contract  at 
law  ((7),  unless  the  defence,  which  he  had  established  to 
the  specific  performance  of  the  agreement,  involved  his 
own  inability  to  enforce  it,  as  if  he  had  proved  that  the 
contract  was  void  for  his  mistake  (r)  or  for  illegality  (s). 


Vendor's  posi- 
tion at  law 
after  his 
action  for 
specific  per- 
formance has 
been  dismissed 
because  the 
title  is 
doubtful. 

Vendor  may 
recover 
damages  if 
the  purchaser 
refuse  such  a 
title  as  he 
contracted  to 
take. 


If  the  vendor's  action  for  specific  performance  be  dis- 
missed because  the  Court  considers  that  the  title  shown 
is  too  doubtful  to  be  forced  upon  an  unwilling  pur- 
chaser (/),  it  appears  that  he  is  not  estopped  from  assert- 
ing his  remedy  at  law  {/().  And  at  laic  the  vendor 
is  entitled  to  recover  substantial  damages  (.r)  from  the 
purchaser  if  the  latter  refuse  to  accept  such  a  title  to  the 
land  as  he  had  contracted  to  take,  notwithstanding  that 
a  Court  of  Equity,  in  proceedings  for  specific  perform- 
ance against  the  purchaser,  would  not  oblige  him  to 
take  the  title  shown,  or  that  to  accept  the  title  would 
expose  him  to  the  risk  of  instant  ejectment  (//).  The 
question  is  thus  raised,  What  title  does  the  vendor 
contract  to  show  according  to  the  construction  to  be 
placed  on  the  agreement  in  a  Court  of  law  ?  As  we 
have  seen  (z),  where  the  parties  enter  into  special 
stipulations  restrictive  of   the  purchaser's  right  to  in- 


V.  Bering,  1  Keen,  729 ;  Wedg- 
ivood  V.  Adams,  8  Beav.  1015,  105  ; 
Cullhis  y.  Cave,  4  Jur.  N.  S.  31  ; 
3falden  v.  Fyson,  11  Q.  B.  292; 
JFebstcr  v.  Cecil,  30  Beav.  62,  64  ; 
above,  pp.  88,  204-208,  768,  792. 

Ifj)  Hodges  v.  Litchfield,  1  Biug. 
N.  C.  492  ;  above,  p.  10.51  ;  Sim- 
))ions  v.  HescUine,  5  C.  B.  N.  S. 
.')54. 

(»■)  Above,  pp.  747  sq. 

{h)  Above,  p.  860. 

(t)  Above,  pp.  134,  197,  208, 
49.') ;  and  koo  next  section. 

{11)  Sec  Cooper  v.  Denne,  1  Ves. 
jun.  M'l^),  066  ;  and  consider  the 
"cHHOs  cited  above,  p.  107.'),  n.  {p), 
and  below,  notes  (//),  (c),  p._  1077. 
Wliorea  vendor,  whose  action  for 


specific  performance  has  been  dis- 
missed on  the  above  ground,  is 
entitled  to  retain  a  deposit  paid 
to  him  for  the  reason  that  the 
purchaser  has  committed  a  breach 
of  contract  in  not  accepting  the 
title,  he  must  be  equally  entitled, 
as  an  alternative,  to  sue  for 
damages  for  the  breach  ;  see 
note  (y). 

(.r)  Above,  p.  1062. 

(.y)  Best  V.  llauHUid,  12  Ch.  D. 
1 ,  12;  and  consider  lie  Scott  and 
Alrarez\s  Contract,  1895,  2  Ch. 
603  ;  above,  pp.  204—208 ;  and 
consider  lioseuberef  v.  Cook,  8 
Q  B.  D.  162;  above,  p.  179. 

(;)  Above,  pp.  38,  77,  88,  204  — 
208,  and  note  (y),  above. 


OF  THE  KKMHDIKS  FOI{   BRKVCH   OF  TIIF  CONTRACT. 


10- 


vestigate  the  title,  these  arc  rigidly  enforced  at  law  ; 
and  unless  the  vendor  has  made  a  misrepresentation 
sufficient  to  justify  the  rescission  of  the  contract  (a),  the 
purchaser  is  liable  in  damages  for  a  breach  of  the  agree- 
ment, regardless  of  the  fact  that  in  equity  the  contract 
is  not  specifically  enforceable  or  the  stipulation  is 
thought  to  be  unfair.  With  respect  to  the  title  con-  Is  the  vendor 
tracted  to  be  shown  under  an  open  contract,  conflicting  to  show  a 
opinions  have  been  judicially  expressed.  It  has  been  SoodvM>'^-<(- 
asserted,  on  the  one  hand,  that  the  vendor  contracts  to 
show  a  good  marketable  title  {b)  ;  and  this  would 
oblige  him  to  show  such  a  title  as  a  Court  of  Equity 
would  force  an  unwilling  purchaser  to  accept  {<■).  But 
ngainst  this  it  has  been  decided  that,  according  to  the 
true  construction  of  the  contract  in  a  Court  of  law,  the 
vendor  is  only  obliged  to  prove  such  a  title  as  a  Court 
of  law  shall  consider  to  be  good ;  and  that,  where  the 
title  depends  on  a  doubtful  point  of  law,  the  Court  will 
decide  the  question  and  pronounce  definitely  whether 
the  title  is  such  as  should  be  accepted  or  not,  without 
regard  to  the  doctrine  of  equity  concerning  doubtful 
titles  (r/).  The  weight  of  authority  is  in  favour  of  the 
latter  conclusion  {e) .  But  where  the  vendor  is  claiming 
damage's  under  the  contract,  the  onus  lies  on  him  of 
proving  his  title  (./')  ;  and,  as  we  have  seen  (g),  if  his 


(a)  See  above,  p.  826. 

(h)  Jealcea  v.  White,  6  Ex.  873, 
881  ;  diss.  Martin,  B.  Note  that 
this  opinion  was  a  dictum  ouly, 
not  necessary  for  the  decision  in 
the  case. 

(c)  Above,  p.  501. 

{d)  Boyuuni  v.  Gidch,  7  Bin^r. 
379.  But  it  should  be  noted  that, 
as  a  A'endor  is  bound  to  show  a 
good  title  in  equity  as  well  as  at 
law  (above,  pp.  16i,  170),  it  was 
considered,  after  .'rome  conflict  of 
opinion,  that  an  equitable  in- 
cumbrance might  form  a  good 
ground  of  objection  to  a  title  iu 

W.  —  II, 


a  Court  of  law,  even  before  the 
Judicature  Acts  or  the  Common 
Law  Procedure  Act,  1854  ;  Sug. 
V.  &  P.  400,  401  ;  Stevens  v. 
Auntm,  3  E.  &  E.  685. 

(<?)  See  Simmons  v.  Hescltinc,  5 
C.  B.  N.  S.  554,  569,  pointing 
out  that  Bo>/man  v.  Gutch  was  not 
cited  in  Jeakes  v.  White  ;  Stevens 
V.  Austen,  3  E.  &  E.  685,  700; 
cases  cited  above,  pp.  204 — 207  ; 
Sug.  V.  &  P.  400  ;  2  Dart,  V.  & 
P.  '976,  5th  ed. 

(/)  Above,  p.  1039. 

{g)  Above,  p.  156  and  n.  (/). 

14 
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title  depend  on  proof  of  a  fact,  the  pureliaser  is  not 
bound  at  law  to  accept  it,  unless  the  vendor  can  prove 
the  fact  to  he  reasonably  certain.  If  a  vendor  should 
have  expressly  contracted  to  show  a  good  marhetahle 
title,  it  is  thought  that  he  could  not  recover  damages 
for  the  purchaser's  refusal  to  accept  the  title  in  case  it 
were  too  doubtful  for  a  Court  of  Equity  to  force  upon 
an  unwilling  purchaser  (//). 


Defences  to 
an  action  for 
damages  for 
breach  of  the 
contract. 


1.  Denial  of 
the  formation 
of  the 
contract. 


2.  Denial  of 
its  enforce- 
ability. 


Here  it  may  be  useful  to  give  a  brief  analysis  of  the 
defences  which  may  be  made  to  an  action  for  damages 
for  breach  of  a  contract  to  sell  land.  It  should  be 
premised  that  the  onus  lies  on  the  plaintiff  of  proving 
the  formation  of  the  contract  (?'),  his  own  fulfilment  of 
any  condition  precedent  to  the  defendant's  liability  (7r), 
and  the  defendant's  breach  of  the  agreement  (/).  The 
defendant  may  set  up  as  a  defence  (1)  a  denial  of  the 
formation  of  the  contract,  or  (2)  a  denial  of  its  enforce- 
ability, or  (3)  a  denial  of  its  validity,  or  (4)  an  assertion 
of  his  discharge  from  tlie  obligation  of  the  contract,  or 

(5)  a  denial  of  the  plaintiff's  performance  of  all 
conditions   precedent   to   the   defendant's  liability,  or 

(6)  a  denial  of  the  alleged  breach.  Denial  of  the 
formation  of  the  contract  is  illustrated  where  the 
plaintiff  asserts  and  the  defendant  denies  that  some 
letters  which  have  passed  between, them  amount  to  a 
binding  agreement  of  sale  {m)  ;  or  where  the  defendant 
denies  that  some  third  person,  with  whom  the  plaintiff 
has  contracted  or  who  has  signed  the  memorandum  of 
contract,  was  his  agent  having  his  authority  to  bind 
him  {n).  The  defence  that  the  alleged  contract  is  not 
enforceable   is   raised    by   a   plea   of    the    Statute   of 


(h)  Sec  a])0vc,  p.  501. 
(i)  Above,  pj).  1  sq. 
(k)  Above,  pp.  10:57—10:50. 
(l)  Above,  pp.  10:5,')  — 1037. 
(;//)  Above,  pp   7  —  10. 


(w)  Above,  pp.  11,  'iO.andu.  {11), 
21,  and  n.  (r),  754,  and  n.  (7)  ; 
below,  pp.  1081  sq. 

(0)  Stat.  29  Car.  II.  c.  3,  s.  4  ; 
above,  pp.  3,  11. 
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Frauds  (o),  or  of  any  Statute  of  Limitation  (p).  If  the  3.  Denial  of 
defendant  must  admit  the  formation,  or  apparent  for- 
mation {q),  of  the  contract,  and  cannot  take  the  above- 
mentioned  objections  to  its  enforceability,  he  may 
attack  the  validity  of  the  contract,  and  may  maintain 
either  that  it  is  void  ah  initio  or  that  it  is  voidable  at  his 
option  and  he  has  elected  to  avoid  it.  The  contention 
that  the  contract  is  altogether  void  is  illustrated  where 
the  defendant  says  that,  owing  to  a  mistake  which  he  is  Mistake 

ii-ip  L-  J.^  J.  J.    avoidiu'j'  the 

not  estopped  irom  asserting,  there  was  no  true  consent,  contract 
and,  therefore,  no  real  agreement,  between  the  plaintiff 
and  himself  (;■)  ;  also  where  it  is  asserted  that  there  has 
been  a  mistake,  common  to  both  parties,  as  to  some 
fact,   which   is  a  condition  precedent   to  their  agree- 
ment («)  ;  and  where  it  is  pleaded  that  the  contract  is 
void  for  illegality  (t).     The  defence  that  the  agreement 
was  voidable  at   the   defendant's  option,  and   that  he 
chooses  to  avoid  it,  occurs  where  he  resists  the  enforce- 
ment of  the  contract  on  the  ground  of  misrepresentation, 
whether  fraudulent  or  innocent,  duress,  or  undue  in- 
fluence {u)  ;  in  most  cases  where  he  pleads  some  legal 
incapacity  (.r)  ;    and   where    he    sets    up    some   relative 
equitable  disability  in  bar  of  the  plaintiff's  claim  (//). 
The  plea  of  discharge  from  the  obligation  of  the  con-  4.  Discharo-e 
tract  has  been  considered  in  the  preceding  chapter  [z) .  ^^'f  *^^ 
Tlie  objection,  that  tlie  plaintiff  has  not  falfilled  some  5  x)enialof 
condition    precedent    to    the    defendant's    liability,  is  plaintiff's 
illustrated  where  the  vendor  sues  for  non-acceptance  of  of  sc 


some 


the  title  and  the  defendant  denies  that  a  ffood  title  has  condition 

°  precedent 

been  shown  {a)  ;  or  where  the  purchaser  sues  for  refusal 
to  convey  and  the  vendor  denies  that  the  plaintiff  was 
ready  to  pay  the  price  {h)  ;  also  where  the  contract  was 

ip)  Above,  pp.  1045—1018.  [x)  Above,  pp.  869  sq. 

(q)  Above,  pp.  747  ■^'7.  (//)  Above,  pp.  975  sq. 

(r)  Above,  pp.  748—763.  (z)  Above,  pp.  1008  sq. 

(.s)  Above,  p.  778.  (a)  Above,  pp.  578, 1037— 1040. 

(0  Above,  pp.  854  sq.  {/>)  Above,  pp.  578,  809,   1039. 

(«)  Above,  pp.  805  sq.  1040. 
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made  subject  to  some  condition  precedent,  which  has  not 
G.  Dcuial  of  been  performed  (c).  A.  denial  of  the  alleged  breach 
occurs  where  the  defendant  admits  the  contract  and 
does  not  charge  the  plaintiff  with  any  default  in  its 
performance,  but  disputes  the  facts  alleged  to  constitute 
his  own  breach  of  the  agreement.  Under  the  present 
practice  any  defences  which  may  be  taken  to  an  action 
may  be  raised  in  the  alternative,  notwithstanding  that 
one  ground  of  defence  may  be  inconsistent  with 
another  (c/). 


Vendor's  posi-  When  judgment  has  been  obtained  by  or  against 
iuflo-ment  for  ^^^®  vendor  for  damages  for  breach  of  one  of  main 
or  against  duties  {(')  arising  under  the  contract,  his  obligation  to 
convey  the  land  sold  to  the  purchaser  is  merged  and 
extinguished  in  the  judgment  (,/').  He  is  therefore 
restored  to  his  former  position  of  full  owner  of  the 
land,  and  may  thenceforth  freely  deal  with  it  as  his  own. 
And  it  is  thought  that,  on  any  subsequent  sale  of  the 
land,  a  purchaser  having  notice  of  the  prior  contract  (g) 
may  safely  accept  the  title,  if  otherwise  good,  on  receiv- 
ing proof  of  the  judgment  (//).  But  the  vendor  suing 
or  sued  for  damages  for  breach  of  his  contract  to  sell 
land  cannot  safely  make  any  disposition  thereof  contrary 
to  the  agreement  until  judgment  has  been  recovered, 
for  until  then  the  purchaser  is  not  estopped  from  suing 
for  the  specific  performanc3  of  the  contract  (?').  But 
we  have  seen  (/.•)  that  the  vendor  may  lawfully  exercise 


(r)  Above,  p.  1014.  thereto  in  the  Annual  Practice. 

(rf)  llerdan  v.  Greenwood^  3  Ex.  («)  See    above,    pp.    36,    1039, 

D.  251,  2:5  ;  Ilawh'Hlcii  v.  Brad-  1050,  1075. 
Hhav,  5  Q.  B.  D.  302  ;' Emden   v.  (/')  Above,  p.   1045. 

Carte,    19  Cli.   D.    311.   317;    Rr  (}/)  Above,  pp.  5H5,  lOGO,  1061. 

Mim/fo/,  35  Ch.  D.  192,  499,  500.  (A)   Above,  pp    H'l,  150. 

As    to    the    manner    of    raising  (i)  Con.^idcr  Jlipyrarr  v.    Ca^e, 

defences  under  the  present  prac-  2S  Oh.  D.  358  ;   Curiiifall  v.  Hoi- 

tico,   see   K.   S.   C.   1H83,  Orders  wm,    IPOO,    2    Ch.    298;    above, 

XVIIIa.  rr.  3.   5,  XIX.,  XXI.,  pp.  1073  sq. 
XXVIII.,     XXX.,     and     notes  (/)  Above,  pp.  1059  — lOGl. 
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liis  powers  of  disposition  where  the  purclmser  lias  com 
mitted  such  a  breach  of  the  contract  as  unquestionably 
discharges  him  from  his  obligation  thereunder,  and  he 
elects  to  reHcind  and  not  to  affirm  the  contract. 

In  connection  with  the  liability  of  the  parties  to  a  Pobition  of  the 
contract  for  the  sale  of  land  to  be  sued  at  law  for  breach  one  sio-ned  the 
of  the  agreement,  it  will  be  convenient  to  explain  the  memoranduni 
position  of  the  persons  interested  where  one  of  the 
signatories  to  the  memoranduni  of  contract  professes  or 
is  alleged  to  have  signed  as  agent  for  a  named  or  for 
an  undisclosed  principal  (/).  As  a  general  rule,  only 
the  persons  named  in  an  agreement  as  the  contracting 
parties  or  their  representatives  in  law  or  their  assigns 
can  sue  thereon ;  and  the  parties  alone,  or  their  legal 
representatives,  can  be  sued  thereon  at  law  (;;/).  But  an 
exception  occurs  in  the  case  of  principals,  who  may  sue 
or  be  sued  on  contracts  made  by  their  agents,  with  their 
authority,  notwithstanding  that  they  were  not  named 
as  parties  to  the  agreement  {n).  A  contract  entered  into 
for  the  sale  of  land  by  one  who  afterwards  professes  or 
is  alleged  to  have  been  acting  as  agent  for  some  par- 
ticular principal  may  have  been  made  in  any  of  the 
following  states  of  fact: — (1)  The  agency  may  have  been 
discloted  and  the  principal  named  in  the  memorandum. 
(2)  The  agency  may  have  been  disclosed  in  the  memo- 
randum, but  the  principal  may  not  have  been  named 
therein.  (3)  Neither  the  agency  nor  the  name  of  the 
principal  may  have  been  disclosed  in  the  memorandum, 
the  agent  contracting  ostensibly  on  his  own  account. 

Now  in  all  cases  where,  at  the  time  of  entering  into  Where  one 

J        i  Li.'  1  i.1     i.   iT,        i.1         contracts  with 

a  contract,  one  contractor  is  made  aware  that  the  other  another 

professedly 

(/)  See  above,  pp.  .3,  11.  («)    T/iomsoii  v.  Davenport,  9  B. 

{ill)  Above,    pp.    527  sg.,    540,  &  C.   78  :    2  Smith,   L.  C.  379, 

542,  544,   558,  570;  Wms.  Pers.  11th  ed. 
Prop.  181,  16th  ed. 
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tion. 


acting  as  party  is  contracting  with    liim   as   agent   for  a  third 

particular         j)erson  named  as  principal,  and  the  principal  has  autho- 
principal  the   j-iged  or  ratifies  the  ajirent's  act,  the  principal  is  iust  as 

liability  of  the  '=  '  1  i  J 

principal  and  much  a  partj  to  the  agreement  as  if  he  had  contracted 
rfiued^by  the'  ^^  person  ;  and  (subject  to  the  effect  of  the  rules  of 
parties'  inten-  evidence  where  the  contract  is  put  into  writing)  it  is  a 
question  of  the  intention  of  the  parties  to  be  gathered 
from  the  terms  of  the  contract  and  the  circumstances  of 
the  case,  what  liabilities  the  principal  and  his  agent 
are  to  incur  to  the  opposite  party  (o).  Thus,  the 
parties  may  by  their  agreement  determine  that  either 
the  principal  or  the  agent  shall  be  exclusively  liable,  or 
that  the}''  shall  both  be  liable  either  severally  or  jointly, 
or  jointly  and  severally,  and  that  their  liability  shall  be 
alternative  or  cumulative.  And  the  rights  of  the  prin- 
cipal and  the  agent  to  enforce  the  contract  are  in 
general  correlative  to  their  respective  liabilities  {p). 
Subject  to  the  principle  that  the  rights  and  liabilities  of 
any  parties  to  a  contract  are  determined  bj'  their  inten- 
tion expressed  or  to  be  implied  therein,  and  in  the 
absence  of  anj^  indication  of  a  contrary  intention,  the 
rights  and  obligations  of  the  persons  interested  will  be 
ascertained  by  the  following  general  rules  : — 


Where  the  In  case  (1),  where  in  the  memorandum  the  principal 

uaineT^nth      ^^  named  and  the  agent   purports  to  contract  on  his 

memorandum,  behalf,  the   principal,  if   he   previously  authorised   or 

subsequently  ratified  (7)  the  agent's  act,  has  the  right 

to  enforce  and  is  liable  to  perform  the  agreement,  to 

the  exclusion  of  the  agent,  who,  as  a  rule,  acquires  no 


(o)  T/ionifion  V.  Dovoipnrt,  0  B. 
&  C.  78  ;  Calder  v.  iJobtll,  L.  R. 
6  C.  P.  486. 

[p)  Cahlrr  V.  Dohrll,  L.  R.  G 
C.  P.  4S0,  493,  491  ;  Elbiii;/,;- 
Artioi-Gcsillxriial'l  v.  Clayn,  L.  R. 
8  Q.  B.  31:5,  317. 


('/)  Bolton  Forfiwr.i  v.  Ltnnhcrt, 
4  1  Gh.  1).  29;')  (ou  which  case  see 
the  note  iu  Fry,  Sp.  Perf.  711, 
3rd  ed.)  ;  lie  Povtuffiirsc  Copper 
Mines,  Ld.^  45  Ch.  D.  16;  lie 
'J'iedenuinii  and  LiKlermnnn,  1899, 
2  Q.  B.  66. 
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rights  against  (r)   and  incurs  no  liability  to  the  other 
party  to  the  moraorandum  (.s).     If,  however,  the  eon-  Contract  made 
tract  were  made  by  deed,  then,  according  to  the  common    ^ 
law  rule  that  the  parties  only  to  an  indenture  can  sue 
or  be  sued  thereon,  the  agent  alone  is  liable  and  he  can 
sue  upon  the  agreement  (;*).     But  it  appears  that  under 
the  present  law  the  principal  being  named  in  though 
not  made  a  party  to  the  deed  might  enforce  the  agree- 
ment in  so  far  as  it  were  a  covenant  respecting  any 
tenements  or  hereditaments  (n)  ;   or  he  might  enforce 
the  contract    under  the    equitable    jurisdiction   of   the 
Court,  if  the  provisions  of  the  deed  were  such  as  to 
constitute  him  a  cestui- quo-trust  of  the  benefit  of  the 
agreement  (.r) .     Again,  the  established  usage  of  mer-  Foreign 
chants  is  that,  in  the  absence  of  express  stipulation  to  P^^^'^'P''-  • 
the  contrary,  an  agent  acting  for  a  foreign  principal 
has  no  authority  to  pledge  his  principal's  credit ;   and 
on  contracts  affected  by  this  usage  the  agent  is  alone 
liable  or  entitled  to  sue  (//),  in  the  absence  of  stipulation 
to  the  contrary  [z).     And  where  at  the  time  of  entering  Where  the 

into  the  agreement  the  principal  was  not  in  existence  or  pr'npipa^.'was 

"  ^  _         ^  not  m  exis- 

had  not  the  legal  capacity  to  make  the  contract,  the  tence,  or  was 

agent  is  liable  thereon  {a).      An  example  of  this  last  contractino' 

()•)  liickerton  v.    Burrell,  !j   M.  politan,  t^-c.  Co.,  L.  R.  G  Ch.  671  ; 

&  S.  383;  TLaxjuvr  \' .  Groie,  15M.  Re   Emprcsx    Eiif/iiico-inr/   Co.,    16 

&  W.  359,  3G5.  Ch.     D.     125,    "l29  ;    Z/oi/(Vs   v. 

(s)  Consider  Jhwnmaii  v.  Wil-  Harper,     16    Ch.     T>.    290  ;     Re 

Hams,  7  Q.  B.  103.  Ill  ;  Lewis  v.  Flarell,  2o  Ch.  D.  89  ;  see  Gand)/ 

Nicholson,  ]8  Q.   B.    503;   Fairlie  v.    Gandi/,    30    Ch.    D.     57;     Jie 

V.  Z''(?«^o«,  L.  R.  5  Ex.  169  ;   Gadd  Diinderlaiul    Iron    Ore    Co.,    Ld., 

V.  Houghton,  1  Ex.  D.  357.  1909,  1  Ch.  446. 

{t)  Appleton  V.  Binks,  5   East,  {y)  Armstrong  v.   Slakes,  L.  R. 

148;     Southampton,   v.    Brown,    6  7  (l.  B.  59i,  605;  £lbinfferActien- 

B.  ife  C.  718  ;  Beckham  v.  Drake,  Geselhchaft    v.     Claye,    L.    R.     8 

9M.  &W.  79,  85.11  M.   &  W.  Q.   B.   313;    nutton   v.    Bulloch, 

315,  317.  ih.  331,  affirmed,  L.  R.  9  Q.   B. 

(«)  Stat.  8   &    9  Vict.  c.   106,  572. 
s.  5,  applyinfr  to  deeds  executed  {z)   Gadder.  Houghton,  1  Ex.  D. 

after  the  Ist  Oct.  1845  ;  Dyson  v.  357. 
Forstcr,  1909,  A.  C.  98.  [a]  Kelncr  v.   Baxter,  L.  R.   2 

{x)  Hook  V.  Kin  near, -i  Swaust.  C.  P.    174;   Scott   v.    Ehurg,    ib. 

417,  n. ;   Gregory  v.    Williams,   3  255,  267. 
Mer.  582,  590;  '  Touch e  v.  Metro- 
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Coutracts  by 

company 

promoter.5. 


Where  the 


doctriue  occurs  in  the  case  of  contracts  purporting  to  be 

made  by  an  agent  on  bebalf  of   a  company  not   yet 

formed.     Here  the  agent  is  liable  upon  the  contract  (n), 

and  the  company  cannot  afterwards  ratify  the  agent's 

act,  as  such  ;   though  it  may,  of   course,  enter  into  a 

new  agreement  with  the  other  contracting  party  to  the 

same  effect  {b).     If  an  agent  contract  on  behalf  of  a 

tracts  without  principal  named  in  the  memorandum  when  he  has  no 

the  principal's  authority  to  make  the  contract,  and  the  principal  decline 
authontv.  ".  ,.,  , 

to  ratify  it,  then  neither  the  principal  nor  the  agent  {'■) 
is  liable  upon  or  can  enforce  the  contract ;  but  the  other 
party  can  sue  the  agent  upon  an  implied  warranty  of 
his  authority  to  make  the  contract  {d),  or  if  the  agent 
fraudulently  misrepresented  that  he*had  such  authority, 
in  an  action  of  deceit  [e) . 


Wherj  the  In  case  (2),  where  in  the  memorandum  the  agent 

drscljsed  but   pi'ofesses   to    contract    as    an    agent    for    some   person 


((/)  See  note  («),  above,  p.  1083. 

{b)  Kebur  v.  Baxter,  ubi  sup. ; 
Re  Empress  Engineering  Co.,  16 
Ch.  D.  125  ;  Me  ^iorthumherland 
Arenue  Hold  Co.,  33  Ch.  D.  16; 
Bagot,  ^c.  Co.  v.  Clipper,  ^-c.  Co., 
1902,  1  Ch.  146  ;  Xatal  Land,  ^-c. 
Co.  X.  Pauline  Colliery  Syndicate, 
19U4,  A.  C.  120,  126  ;  see  also 
R^  English  and  Colonial  Pioduce 
Co.,  1906,  2  Ch.  435  ;  Re  National 
2Iotor,  4-c.  Co.,  Ld.,  1908,  2  Ch. 
515.  Bj'  the  Railway  Construc- 
tion Facilities  Act,  1864  (stat. 
27  &  28  Vict.  c.  121)j  s.  30,  in 
the  case  of  companies  incor- 
porated by  certificate  under  that 
Act,  contracts  relative  to  the  pur- 
chase or  taking  of  lands  for  the 
railway,  and  entered  into  by  the 
promoters  before  the  incorpora- 
tion of  the  company  by  the  certi- 
ficate, shall  bo  as  binding  on  the 
company  as  if  they  had  been 
entered  into  by  the  company. 
Upou  the  question  whether  in 
auy  other  case  a  cmtract  made 
by  a  promoter  befoie  the  com- 
pany's incorporation  can  ln'  speci- 


fically enforced  against  the  com- 
pany, see  Shrewsbury  v.  North 
Staffordshire  Tiy.  Co.,  L.  R.  1  Eq. 
593,  613  AY/.  ;  Fry,  Sp.  Perr. 
^  247—255,  3rded. 

(c)  Lewis  V.  Nicholson,  18  Q.  B. 
503. 

[d)  Collen  v.  Wright,  8  E.  &  B. 
647  ;  Firbanlc's  Exscutorsv.  Hum- 
phreys, 18  Q.  B.  D.  54,  61 ;  Sturkeg 
v.  Bank  of  E'/gland,  1903,  A.  C. 
114;  above,  p.  839.  But  the 
agent  is  not  liable  on  a  warranty 
of  authority  where  the  other 
party  was  aware  that  the  agent 
had  no  authority  to  bind  the  prin- 
cipal, and  accepted  the  agremnent 
for  what  it  was  worth  subject  to 
the  chance  of  the  principal  being 
inlucod  to  ratify  it ;  Ilalbot  v. 
Len<,  1901,  1  Ch.  341.  As  to  the 
measure  of  damages,  where  the 
agent  is  so  liable,  see  Godu-in  v. 
Francis,  L.  R.  5  C.  P.  295 ;  Re 
Naiitnal  Coffee  Palace  Co.,  24  Ch. 
D.  367. 

{,■)  Polhill  V.  Walter,  3  B.  &  Ad. 
114  ;  Randcll  v.  Trimcn,  18  C.  B. 
783  ;  see  above,  pp.  823,  825. 
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interested  as  principal,  but  without  disclosing  tlie  prin-  notthepriu- 
cipal's  name,  the  princii)al,  if  lie  had  authorised  the  ''^P^l'^  ^^'"«- 
contract,  may  declare  himself  and  enforce  the  contract ; 
he  may  also  be  sued  on  the  contract  by  the  other  party, 
if  the  other  can  prove  that  he  authorised  the  agree- 
ment (_/').     And  if  when  the  contract  was  made   the 
agent  was  assuming  to  act,  though  without  authority, 
for  some  principal    then  in   existence  and   cajiable  of 
being  ascertained,  such  principal  may  afterwards  ratify 
the  contract  and  sue  or  be  sued  thereon.     It  is  thougjit, 
however,  that  if  the  agent  in  making  the  contract  liad 
no  principal  for  whom  he  assumed  to  act,  but  entered 
into  the  agreement  in  the  hope  that  he  might  after- 
wards find  some  person  willing  to  adopt  it,  the  agent's 
act   cannot   afterwards   be  ratified   by   any  person    as 
principal  (//).     The  agent's  rights  and  liabilities  in  the  The  agent's 
case  which  we  are  considering  depend  on  the  intention  P°®^t'""- 
of   the  parties  as  expressed   in   the   memorandum   of 
contract  (//).     And  it  appears  that  if  the  terms  of  the 
memorandum  import  no  more  than  a  statement  of  the 
fact,  that  the  agent  is  the  agent  of  some  person  not 
named,  he  is  priuul  facie  liable  upon  and  can  enforce 
the  agreement ;  for  it  will  not   be  presumed  that  the 
other  contractor  gave  credit  to  the  unknown  principal 
exclusively    in    exoneration    of    the    known    agent  (/). 
And  if  on  the  face  of  the  memorandum  the  agent  be 
liable,  he  is  not  at  liberty  to  prove  by  parol  evidence 
that  the  other  contractor  was  aware  of  the  principal's 


(/)   Tltom^on  v.  I)uct)ipcjrt,  9  B.  A.  C.   240,  251,  2.54,  2o5  ;  Boston 

&  C.  78  ;  see  also  Jfonis  v.  TFil-  Fudt  Co.  v.  British,  ^c.  Insce.  Co., 

son,  5  Jur.  N.   S.    168  ;   Filby  v.  1905,  1  K.  B.  637. 

Ilounsell,   1896,   2  Ch.  737,  740,  (//)  Above,  p.  1081. 

741.  (t)   Lennard  v.   Robinson,   5   E. 

(ff)  Consider  Haffcdoniv.  Oliver-  &    B.    125;  Hotigh    v.   Manzanos, 

son,    2   M.    &  S.    4So  ;  Foster  v.  4  Ex.  D.   104,    106;  Bowea,  J., 

Bates,  12  M.  &  W.  226  ;   Watson  v.  Irvine  v.  Watson,  5  Q.  B.  D.  10'^, 

Stvann,  11  C  B.  N.  S.  756;  Lydl  107;     Hatchcson     v.     Eaton,     13 

V.    Kennedy,    14  App.  Cas.   437,  Q.  B.  D.  861,  865,  868. 
456;  Keighley   v.    Lurant,   1901, 
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name  and  gave  credit  to  the  principal  in  exoneration  of 
the  agent  (/.•).  But  if  the  true  construction  of  the 
memorandum  be  that  the  agent  contracts  only  on 
behalf  of  the  undisclosed  principal  and  not  on  his  own 
account,  he  can  neither  sue  nor  be  sued  on  the  agree- 
ment (/)  ;  unless  in  truth  he  were  acting  on  his  own 
account  and  were  himself  the  principal  in  making  the 
contract.  In  this  event  he  is  at  liberty  to  repudiate 
his  character  of  agent  and  adopt  the  agreement  as  his 
own  (m.)  ;  and  he  may  be  sued  thereon  by  the  other 
party,  if  the  other  can  prove  that  he  was  the  real 
principal  (;?).  If  the  contract  purport  to  be  made  on 
behalf  of  some  undisclosed  principal,  so  as  to  exclude 
the  agent's  liability  thereon,  and  in  making  the  contract 
the  agent  were  acting  without  the  authority  of  the 
person  for  whom  he  assumed  to  act,  or  without  any 
principal  at  all,  and  were  not  himself  the  real  principal, 
it  appears  that  he  would  be  liable  to  the  other  con- 
tractor under  the  doctrine  of  implied  warranty  of 
authority ;  for  he  professed  to  contract  on  behalf  of 
some  particular  principal,  although  he  did  not  name 
him  (o).  And  if  in  such  case  the  agent  both  falsely 
and  fraudu kilt///  represented  that  he  had  the  authority 
of  some  person  unnamed  to  make  the  contract,  he  would 
be  liable  in  an  action  of  deceit  {p). 

Where  tlie  Jq  ease  {']),  where  a  person,  who  afterwards  professes 

iioithcr  dis-      or  is  alleged  to  bo  an  agent,  ostensibly  contracted  on  his 
closes  any         q^^,j^  account,  and  the  memorandum  contains  no  reference 

pnriciijal  s  ' 

iiairio  nor  the    to  any  other  person  as  principal  or  to  the  fact  of  the 

fact  of  agency. 

{k)  Jfif/ffinsv.  S(nior,S'M..  &.W.  Gof) ;    Harper    ^-    Co.    v.     Tigers, 

834  ;  Willcs,  J.,  Colder  v.  IhhcU,  1909,  '1  K.  B.  549. 
L.  K.  0  C.  r.  48e,  493,  495  ;   kco  («)    Crr  v.  Jackson,  7  Ex.  382. 

above,  p.  781.  (o)    See     cases    cited     above, 

(/)     ISouUmell    v.    liovdilrh,    1  p.    1084,   n.    {d);    and    Cherry  v. 

C.  Jt*.  D.  374  ;   Gadd  v.  lloiiyhion.  Colonial     Jlank     of     Australasia, 

1  Ex.  D.  357.  L.  R.  3  P.  C.  24,  31. 

{m)  Schmahzx.  Avert/,  IG  Q.B.  (/;)  Above,  p.  1U84. 
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contractor's  agency,  he  is  liable  upon  and  can  enforce 

the  contract ;  and  he  is  not  at  liberty  to  prove  by  parol 

evidence,  so  as  to  avoid  his  liability   on  the  contract, 

that  he  was  in  truth  acting  as  agent  for  some  principal, 

and  that  it  was  agreed  that  the  principal,  and  not  the 

agent,  should  undertake  the  burtlien  of  the  contract  {q). 

Nor  can  the  other  contractor  put  in  such  parol  evidence 

to  bar  the   agent's  right  to  sue  upon  the  contract  (r). 

But  if  the  one  contractor  did  in  fact  make  the  contract 

as  agent  for  some  principal  who  had  authorised  him  to 

make   it,  the   principal   may,  as  a  rule,  sue  '/)  or  be 

sued  (;*)   on  the   contract,  and   the   facts   necessary  to 

establish  his  right  or  liability  may  be  proved  by  parol 

evidence.     For  such  evidence  does  not  contradict  or  alter 

the  written  agreement,  but  merely  adds  something  to 

it  (it).     If,  however,   the   terms   of   the    contract  were  Contract 

inconsistent  with  the  existence  of  any  undisclosed  prin-  ^.^^^  '^^^ 

cipal,  as  where  an  ag-ent  employed  to  sell  land  contracts  exiistence  of 

•*-      '  ^  '^  .  .        ,       ^n  undisclosed 

in  words,  which  represent  him  to  be  the  owner  of  it,  the  principal, 
principal  can  have  no  right  or  liability  under  the  agree- 
ment (,i').     And  if  the  principal  bywords  or  conduct  Ropresenta- 
represented  to  the  other  contractor  that  the  agent  was  j^-incipal  that 
contracting  or  was  in  a  position  to  contract  as  principal,  *^?  agent  is  a 
he  is  estopped  from  alleging  that  the  agreement  was 
made   by  the   agent   on   his   behalf  (//).      Where   the  Contractmade 
contract  was  made  under  seal,  the  principal  cannot  be    ^   ^^  • 
sued  thereon;  nor  can  he  sue  to  enforce  it(~),  except 
as    ccdui-que-irud   in    the   agent's   name  (//).      If    the 

[q)  Above,  p.  1086,  n.  {k).  Cuklcr  v.   BohcU,  L.  R.  (i   C.   P. 

(> )  Jliqgins  v.  Senior,  8  M.  &  4  86  ;   Morrii   v.    inisoii,    b    Jur. 

"W.  834, '844.  N.    S.    168;    Filhij    v.    Homsell, 

(s)  Batemany.  Phillips,  15  Bast,  1896,    2  Ch.   737,  740,   741;   see 

272;   Garrett  v.  Handley,  4  B.  &  above,  p.  782,  n.  («). 

C.  664.  {x)  Humble  v.  Hunter,  12  Q.  B. 

{t)  Faterson   v.   Gandaseqiii,    15  310. 

East,    62  ;   Re  Baker  ^    Selmon's  [y)  Fcrrand  v.  Bischoffshcim,  4 

Contract,  1907,  1  Ch.  238,  243.  C.  B.  N.  S.  710,  717;  Ramazotti 

{u)  Hiffffins  v.   Senior,  8   M.  &  v.  Boiuring,  7  C.  B.  N.  S.  851. 

W.  834,  844  ;   Beckham  v.  Drake,  (z)  Above,  p.  1083. 

9  M.  &  W.  79,   11   ib.  315,  317;  (a)  See     Molleff     v.    Robinson, 
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Principal 
subject  to 
equities 
existing 
between  the 
agent  and 
the  other 
contractor. 


Alternative 
liability  of 
prin  Ufjal  or 
ageut. 


undisclosed  principal  claim  to  enforce  tlie  contract,  he 
can  only  do  so  subject  to  all  equities  existing  between 
the  agent  and  the  other  contractor  (A)  ;  he  is  therefore 
liable,  if  he  sue  upon  the  contract,  to  be  met  with  any 
defence  (such  as  a  set-off)  which  would  have  been 
available  in  an  action  brought  by  the  agent  (c).  It 
has  been  held,  however,  that  this  right  of  the  other 
contractor,  to  be  placed  in  the  same  position  as  if  he 
were  being  sued  by  the  agent,  depends  on  his  having 
been  induced  to  believe  that  the  agent  was  acting  on 
his  own  account ;  and  if  he  did  not  enter  into  the 
agreement  in  the  positive  belief  that  the  agent  was 
contracting  as  principal,  he  cannot  set  up  as  a  defence 
to  an  action,  brought  by  the  principal  on  the  contract, 
any  set-off  or  other  claim  available  against  the  agent 
alone  (r/^).  Where  a  contract  is  made  by  an  agent  on 
behalf  and  by  the  authority  of  an  undisclosed  principal, 
and  the  agent  as  well  as  the  principal  is  liable  on  the 
contract  (e) ,  their  liability  is,"  as  a  rule,  alternative  (,/')  ; 
and  it  is  in  the  election  of  the  other  contractor,  after 
discovering  the  principal,  to  sue  either  the  principal  or 
the  agent  in  respect  of  the  agreement.  But  election  to 
charge  the  principal  on  the  contract  must  be  made 
wdthin  a  reasonable  time  after  his  discovery  (f/).  This 
election  cnce  made  is  irrevocable  (//),  but  it  is  not  in 
general  finally  signified  until  the  one  or  the  other  of 


L.  R.  7  C.  r.  84,  119  ;  Atin.slnhci 
V.  Slokoi,  L.  R.  7  Q.  B.  598,  GOo'; 
above,  p.  1083. 

{h)  Parke,  B.,  Btckham  v.  Drake, 
9  M.  &  W.  79,  98. 

(c)  Georye  v.  Clagclt,  7  T.  R. 
3.59  ;  fiviiH  V.  Bond,  5  R.  &  Ad. 
389,  393  ;  Ishvrg  v.  Bowdcii,  8  Ex. 
852,  859;  Willes,  J.,  JJre.^str  v. 
Norwood,  14  C.  B.  N.  S.  574,  589  ; 
Expte.  Dixou,  4  Ch.  D.  133  ; 
Motilnyu  V.  Foruood,  1893,  2 
Q.  B.  350. 

[d)  Cooke   V.    Eshclhy,    12    A  pp. 


Cas.  271.  But  if  the  other  con- 
tractor did  enter  into  the  agree- 
ment in  tliis  belief,  he  will  not 
be  deprived  of  this  right  by  the 
mere  fact  that  he  had  the  moans 
of  knowing  that  the  agent  was 
acting  for  some  principal ;  Borrirs 


V.  Imperial  Ottoman  Bank,  L. 
9  C.  P.  38. 

{e)  Above,  pp.  1082,  1087. 

(/)  See  above,  p.  1082. 

{//)  SmethurU  v.  Mitchell,  1 
&  E.  (322. 

{h)  Of.  above,  pp.  829,  998. 
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them  has  been  sued  to  judgment  (/').  If,  however,  the 
other  contractor  have  by  words  or  conduct  induced  the 
principal  to  believe  that  he  has  given  credit  to  the 
agent  exclusively  for  the  performance  of  the  contract, 
and  the  principal  have  acted  on  this  belief  by  settling 
with  the  agent  in  respect  thereof,  or  otherwise  altering 
his  position,  the  other  contractor  is  estopped  from  suing 
the  principal  on  the  agreement  (/r).  And  if  the  other 
contractor  sue  the  principal  on  the  contract,  the  prin- 
cipal cannot  plead  in  defence  that  lie  pvit  the  agent  in 
funds  or  otherwise  provided  him  with  the  means  of  , 

performing  the  contract,  unless  the  other  contractor 
had  by  words  or  conduct  induced  the  principal  to 
believe  that  he  had  settled  with  the  agent  in  respect  of 
the    agreement  (/).      Where    a    man    has    contracted  Where  one 

,         .,  T  ,  .  .  .  •  J  i  contracts 

ostensibly  on  Ins  own  account,  not  assuming  to  act  as  ostensibly  on 
agent  for  any  principal,  and  had  no  authority  from  any  '^^^  °^" 

.      .  "^  ''    account  and 

principal  to  make  the  contract,  another  person  cannot  without 
afterwards  ratify  the  agreement  as  principal,  so  as  to  coutract"^ou° 
become  entitled  to  enforce  or  liable  to  perform  it ;  and  behalf  of 
the  alleged  agent  alone  can  sue  or  be  sued  thereon  (/;/).    pai,  the  act 

cannot  be 

In  every  case  in  which  a  contractor  seeks  to  enforce  "^'^"^^^^"^  ^^ 

•^  _  _  any  person  as 

an  agreement,  made  with  him  by  an  agent,  against  the  principal, 
agent's  principal,  whether  named  in  or  upon  making  the  Contractor 
contract  or  not,  the  onun  lies  on  him  of  proving  that  the  charge  prin- 
principal  authorised  or  ratified  the  agent's  act  [ii).     And  *^roye™hat  he 
the  principal  is  not  liable  upon  au}'  contract  made  by  authorised  or 

ratified  the 

[i)  Priestly  v.  Fernic,  3  H.  &  C.  son,  9  Q.  B.  D.  (323.                            ^°^^    ^  '"   ' 

977;    Calder   v.   Dobell,    L.  R.   6  (;«)   Kvighki/  v.   Dumnf,   1901, 

C.  P.   486,   499;   Cxrtis  v.    Wil-  A.  C.  240. 

liainion,  L.  E,.  10  Q.  B.  57  ;  Morrl  («)  Above,  pp.  1081,  1082, 108"), 

V.   Westmorland,    1904,  A.  C.  11;  1087;   Godwin  v.  Brind,  L.  R.  5 

abo/e,  pp.  1045,  1073,  1074.  C.  P.   299,  n.  ;    Hamcr  v.   Sharp, 

(k)    IFyatt  v.  Hertford,  3  East,  L.  R.  19  Eq.  108;  Jiosenbawn  v. 

147;  EorsfaU   v.    Fauntlerny,    10  Jielwn,    lO'JO,    2    Ch.    267,    268; 

B.   &    C.    755;    above,    p.  'l087,  Uambro  v.  Bnrnarul,im'i,-1'K.B. 

n.  (y).  1^99,  reversed,  1904,  2  K.  B.  10; 

(/)  Heald  V.  Kenworthtj,  10  Ex.  Thuman  v  Best,  1907,  W.  N.  170, 

739,   7^5;    Irvine   v.    Watson,    5  97  L.  T.  239. 
Q.  B.  D.  414  ;  Davison  v.  Donald- 
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Agent  con- 
tracting 
within  his 
authority  but 
in  his  own 
advantage. 


his  agent  without  his  authority  (o),  unless  he  choose  to 
ratify  the  agent's  act,  if  it  be  capable  of  ratification  (p), 
or  represented  to  the  other  contractor  that  the  agent  was 
authorised  to  act  on  his  behalf  (q) .  On  the  latter  ground, 
where  an  agent  is  invested  by  his  principal  with  an 
apparent  or  ostensible  authority,  the  principal  is  bound 
by  the  agent's  acts  done  within  the  scope  of  that 
authority,  notwithstanding  that  he  may  have  secretly 
limited  (/•)  or  revoked  it  {s) .  On  this  principle  also, 
where  an  agent's  authority  is  revoked  by  law,  as  in  case 
of  the  principal's  bankruptcy  (/)  or  insanity  {ii),  the 
principal  or  his  estate  is  liable  on  contracts  subsequently 
made  by  the  agent  with  a  contractor,  who  had  no  notice 
of  the  revocation  of  the  authority.  But  this  rule  has 
not  been  applied  in  the  case  of  revocation  by  the  prin- 
cipal's death  (.r).  "Where  an  agent  contracts  on  behalf 
of  his  principal,  and  the  contract  is  within  the  terms  of 
a  written  authority  given  to  him,  the  principal  is  liable 
on  the  agreement,  notwithstanding  that  in  making  the 
contract  the  agent  was  really  acting  for  his  own  advan- 
tage and  not  in  furtherance  of  his  principal's  interest ; 
and  this  is  equally  the  case,  although  the  other  contractor 


(o)  Above,  pp.1084, 1086, 1089; 
and  previous  note ;  Chinnoch  v. 
3Iarchionci<H  of  Ely,  4  De  G.  J.  & 
S.  638. 

{p)  Above,  pp.  1082, 1085, 1089. 

{q)  M'lver  V.  Humble,  16  East, 
169,  174  :  and  sec  Wms.  Pers. 
Prop.  428,  10th  ed. ;  and  cases 
cited  in  the  two  next  notes. 

Ir)  Maddick  v.  Marshall,  16 
C.  B.  N.  S.  387,  17  C.  B.  N.  S. 
829  ;  Edmundu  v.  Bushell,  L.  11. 
1  Q.  B.  97  ;  National  JioHvuni,  (\'r. 
Co.  V.  IFihoii,  !y  App.  Cas.  176, 
209;  Wftfteatt  v.  Ftnwicl;,  1893, 
1  Q.  B.  346;  Kinnhan  ii;-  Co.,  Ld. 
V.  I'arry,  1910,  2  K.  B.  389; 
and  see  Mon/aif/iiac  v.  Sh'Uta,  l;i 
App.    Can.    3.57 ;    Brocklcsby    v. 


Temperance,  S;c.  Bdq.  Socy.,  1895, 
A.  C.  173. 

(.«)  Trueman  v.  Lodcr,  11  A.  & 
E.  589. 

{t)  Expte.  McDonnell,  Buck, 
399 ;  above,  p.  738. 

(m)  Drew  v.  Ntom,  4  Q.  B.  D. 
661 ;  above,  p.  738. 

(.r)  Blades  v.  Free,  9  B.  &  C. 
167  ;  Smout  v.  Ilber;/,  10  M.  &  W. 
1,  11;  above,  p.  738;  but  see 
per  Brett,  L.  J.,  J)rew  v.  Nuiin, 
4  Q.  B.  D.  661,  668.  In  this 
case  tlK>  agent  would,  it  seema, 
be  liable  under  the  doctrine  of 
implied  warranty  of  authority ; 
ITalbot  V.  Lens,  1901,  1  Ch.  344, 
349;  Ynnr/e  v.  Toynbee,  1910, 
1  K.  B.  215;  above,' p.  1084. 
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did  not  inquire  as  to  or  ask  for  tlie  production  of  the 
agent's  authority  (//) . 

Here  it  may  be  noted  that  if  an  owner  of  land  instruct  Authority  of 
an  estate  agent  to  place  it  on  his  books  and  to  find  a  a^eiit'to^miik 
purchaser  for  him,  tliat  does  not  authorise  the  agent  to  a  contract  of 
enter  into  an  open  contract   for  sale  of   the  land,  or  " 
indeed  to  make  any  firm  contract  for  sale  binding  the 
principal  (s).     But  definite  instructions  to  sell  the  land 
authorise  the  estate  agent  to  sign,  on  the  principal's 
belialf ,  a  memorandum  of  an  open  contract  for  sale  (a) . 

A  servant  of  the  Crown  is  not  personally  liable  upon  Public  servant 
contracts  made  by  him,  even  by  deed  (/;),  for  the  use  or  foi°thTus<fof 
on  account  of  the  government  (<").     He  cannot  there-  government, 
fore  be  made  liable  in  respect  of   any  such   contract 
under  the  doctrine  of  implied  warranty  of  authority  [d). 
If  however  the  contract  were  made  in  liis  own  name 
and  were  put  in  writing  without  any  reference  in  the 
memorandum  to  the  fact  of  his  agency  for  government, 
he  could  not  adduce  parol  evidence  of  the  fact  in  order 
to  escape  lialnlity  (e) . 


§  3. — Of  Specific  Perfonmincc. 

As  has  been  already  mentioned  (,/'),  either  party  to  a 
sale  of  land  may  elect  to  site  for  an  order  that  the 
contract  be  specifically  performed  ;  and  this  is  tlie  most 


(?/)  Hambro   v.  Burnancl,  1904,  Taunt.     56G,     574 ;     of.     above, 

2   K.  B.  10  ;  of.  above,  pp.  824,  p.  1083. 

956.  ((■)  Maehcnth    v.    HaldimantJ,    1 

(;)  Hamer  v.   Sharp,  L.  R.   19  T.  R.  172;   Gidlry  v.  faJincrston, 

Eq.    108  ;    see    also    Satf/idars   v.  3  Bred.  &  Bing.  27.'> ;  Pc/mer  v. 

J)ence,  52  L.  T.  644,  646  ;    Chad-  Hntchinson,  6  App.  Cas.  619. 

bum  V.  Moore,  61  L.  J.  Ch.  674;  (d)  Dunn   v.    Macdonald,    1897, 

Thuman  v.  Bent,  1907,  W.  N.  170.  1  Q.  B.  401,  555. 

(a)  RoKenbaum  v.  Behou,   1900,  [e)  Above,  p.  1087. 

2  Ch.  267.  (/■)  Above,  pp.   37—39.   1048, 

\b)    U»win  V.  Wohdcy,  1  T.  R.  lOoO,  1073. 
674  ;    Allen     v.      Waldegrarc,     8 
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effective  way  of  enforcing  the  agreement.  In  a  work 
like  the  present  it  would  be  out  of  place  to  attempt  any 
general  account  of  the  law  of  specific  performance  ;  for 
this  the  reader  is  referred  to  Sir  Edward  Fry's  well- 
known  treatise.  We  are  here  concerned  only  with  the 
subject  of  specific  performance  as  relating  to  contracts 
Differences  for  the  Sale  of  land ;  and  the  writer  can  hardly  do  more 
rio-ht  to  than  point  out  the  differences,  which  exist  between  the 

damages  and    pjo^lit  to  recover  damages  at  law  for  breach  of  the  con- 
that  to  specific     °  ,        .  ,  ,     . 
performance,    tract  and  the  right  to   obtain  an  order  for  its  specific 

performance. 

The  remedy  In  the  first  place,  the  jurisdiction  of  the  Court  to 

equitahie.  decree  the  specific  performance  of  k  contract  is  entirely 
of  equitable  origin  (7)  ;  and  the  nature  of  the  remedy  is 
fundamentally  different  from  that  of  the  riglit  of  action 
at  law  (//).  The  legal  remedy  is  to  recover  compensa- 
tion from  the  party  who  does  not  carry  out  the  agree- 
ment ;  so  that  a  breach  of  the  contract  is  a  condition 
precedent  to  the  right  to  sue  (/).  In  the  equitable  pro- 
ceeding it  is  pronounced  that  the  contract  ought  to  be 
and  shall  be  carried  out  as  intended  {k).  A  breach  of 
the  contract  is  therefore  not  necessarily/  a  condition 
precedent  to  obtaining  this  relief,  though  it  is  usually 
requisite  to  induce  the  Court  to  interfere  {/).  Then  the 
remedy  in  question  is  not  attendant  upon  every  kind  of 
contract  {ni)  ;  but  it  has  always  been  considered  as  un- 
questionably appropriate  to  contracts  for  tlie  sale  or 
leasing  {11)  of  land  (0)  ;  for  the  damages  recoverable  at 
law  for  breach  of  such  contracts  ( p)  are  not  in  general 
an  adequate    compensation   to   the   party   injured  (q), 

(ff)  SeeWms.  Real  Prop.  IH,  (w)  Fry,  Sp.  Perf.  §^  61—89, 

16.5,  and  n.  {<>).  21st  ed.  .3rd  ed. 

(A)  Fry,  Sp.  Perf.  §  .3,  3rd  ed.  {n)  See  above,  p.  97,  n.  {»>.). 

(j}Above,pp.  lOS.'i-lOa?,  1018.  {0)  Buxton    v.    Lister,    3    Atk. 

(k)  Seton  on  Judgments,  2206,  383,  38t. 

Cth  ed.  ( p)  Above,  pp.  1 0G2  fq. 

(I)  Above,  p.  1018.  (y)  Hanidt  v.  YiMuuj,  2  Sch. 
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Next,  it  lies  in  the  iudieial  discretion  of  the  Court  to  f'^^? !"  *]l® 

.  .        .  .  .      judicial  dis- 

grant  or  to  withhold  the  relief  in  question  ;  thougli  in  cretion  of  the 

unobieetionable  cases  it  will  be  accorded  as  a  matter  of  ^.^^  ' 

A  1        /^  •  •   •  1  •       T  Court  may- 

course  (/•).     And  the   Court,  m  exercising  this  discre-  have  regard 

tion,  may  have  regard  to  considerations,  which  do  not  *°o,^°°not '^'^* 
affect  the  right  to  enforce  the  contract  at  law,  and  attended  to 
especially  to  the  parties'  conduct  («).  It  follows  that 
the  remedy  in  question  is  not  necessarily  to  be  obtained 
on  mere  proof  of  the  facts  that  an  unimpeachable  con- 
tract was  concluded  and  was  broken  ;  facts  which  would 
establish  the  right  to  recover  damages  {t)  ;  for  there  are 
several  defences  to  an  action  for  specific  performance 
which  are  not  availal)le  in  an  action  on  the  contract 
at  law. 

Conversely,  there  are  some  cases  in  which  the  remedy  in  gome  cases 
by  specific  performance  is  available  to  a  contractor  who  ^P^f^ific  per- 

"^      ^        .      '  lormance  may 

has  no  right  to  recover  damages  for  breach  of  the  con-  be  obtained, 
tract  (/r).     Thus  we  have  seen  that   a   parol   contract  ^^  ^[^i^^,  ^^'^  ^'^ 
partly  performed  may  be  ordered   to   be   carried   out  damajjeH. 
specifically,    although   it    would    be    unenforceable    at 
law  [x] .     So,  if  the  vendor  had  made  an  insubstantial 
error  in  the  description  of  the  property  sold,  the  result- 
ing deficiency  of  area  or  estate  would  preclude  him  from 
enforcing  the  contract  at  law  ;  but  he  might,  neverthe- 
less, obtain  an  order  for  its  specific  performance  with 
compensation  (//).     And   before   the   Judicature   Acts, 
when  the  rule  as  to  time  not  being  essential  applied 
in  equity  only,  a  contractor,  who  was  out  of  time  with 


kliei.  rA9,  553  \  Keiitiei/v.  TFcx-  (.v)  Above,    pp.    38,    196  — 19S, 

hciw,  6  Madd.  35,5,  3o7  ;  Adderln/  204—207,    768.   776,    777,  n.  [c], 

V.   Biron,    1   S.   &   S.   607,    6]0":  778,  n.  (/),  826. 

FdM.ev.  Grfii/,4:  Drew.  651, 6o7  :  {()    Above,     pp.     1035—1037, 

Hcxter  v.  Penrre,  1900,  1  Ch.  341,  1048,  1078—1080. 

346;  Fry,   Sp.  Perf.    ^.^   62,    72,  («)  Above,  p.  1048. 

3rd  ed.  (.r)  Above,  p.  13,  n.  (o). 

(/•)  Above,    p.    37  :    Hexter   v.  (y)  Above,    pp.    44,    45,     723, 

Pearce,    1900,    1    Ch.    341,    346;  724,762,763. 
Rudd\.  Lascclles,  ib.  815,  817. 

w. — II.  15 
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Denial  of  the 
formation  of 
the  contract. 

Denial  of  the 
enforce- 
ability. 


his  own  performance  of  the  contract,  and  therefore  pre- 
chided  at  law  fi'om  enforcing  the  other  party's  obliga- 
tion, might  still  succeed  as  plaintiff  in  equity  in  enforcing 
the  specific  performance  of  the  contract  (;:).  These 
cases,  however,  are  exceptional.  As  a  general  rule,  a 
plaintiff  suing  for  the  specific  performance  of  an  agree- 
ment to  sell  land  must  prove  that  there  is  an  unimpeach- 
able contract  {a)  existing  between  himself  and  the 
defendant,  and  that  the  defendant  has  failed  or  refuses 
to  carry  it  out  (f)).  It  follows  that  an 3^  defence  which 
could  be  set  up  in  bar  of  an  action  upon  the  contract  at 
law  (e),  will  in  general  defeat  an  application  for  its 
specific  performance.  Thus  proof  that  no  contract  was 
ever  concluded  as  alleged  is,  of  course,  a  good  defence 
to  an  action  for  specific  performance  {d).  As  to  deny- 
ing that  the  contract  is  enforceable,  a  plea  of  the  Statute 
of  Frauds  will  be  perfectly  effectual  in  the  case  of  an 
oral  contract  {e),  except  on  a  sale  by  the  Court,  or  unless 


(z)  Above,  pp.  57—60,  675— 
578,  809,  1078-1080. 

{n)  Above,  pp.  1,  2,  747,  869. 

{b)  Above,  p.  1048. 

(e)  Above,  pp.  1078— lOSO. 

(d)  See  above,  pp.  7 — 19  ;  Fry, 
Sp.  Perf.  §  277,  3rd  ed.  And 
note  that  the  defence  mentioned 
by  Sir  E.  Fry  of  the  incomplete- 
ness of  the  contract  really  amounts 
to  a  denial  eilhcr  of  the  formation 
or  of  the  enforceability  of  the 
contract:  Fry,  Sp.  Perf.  §§  337 
s-r/.,  3rd  ed.  It  is  true  that  under 
this  head  (^§  355  .si/.)  the  learned 
author  discusses  the  case  of  a 
contract  to  sell  at  a  price  to  be 
fixed  by  some  valuer,  or  two 
valuers  or  their  umpire  ;  when  as 
a  rule  the  contract  is  not  enforce- 
able unless  the  price  has  first 
been  so  fixed;  above,  pp.  GO,  61. 
But  in  this  case  the  runtrnct  to  soil 
is  mane  subject  to  the  condition 
preccilcTit  that  the  price  shall  Ixj 
so  fixed,  and  the  rot//fi,/in>i  is  sucli 
that    from    its    very    nature    f)ie 


Court  cannot  enforce  its  specific 
performance  ;  see  above,  p.  1014  ; 
below,  p.  1096,  n.  (n).  It  should 
be  noted  that  if  the  Court  con- 
sider that  the  stipulation  as  to 
the  manner  of  ascertaining  the 
I^rice  is  not  essential,  and  that 
the  real  agreement  is  to  sell  at 
the  fair  value,  it  will  direct  a 
reference  to  ascertain  the  price ; 
MUnes  v.  Gery,  14  Ves.  400,  407  ; 
Gregory  V.  MiyheU,  18  Ves.  3:^8, 
833  ;  Goiirlay  v.  Somerset,  19  Ves. 
429,  431  ;  above,  p.  61.  And  the 
Court  has  arrived  at  this  result 
where  the  main  contract  has  been 
to  buy  some  land  at  a  fixed  price, 
and  there  has  been  a  subsidiary 
agreement  to  purchase  fixtures  at 
a  valuation  ;  Jackxon  v.  Jac/csoii, 
1  Sm.  &  G.  184;  cf.  Barbey  v. 
iriii taker,  4  Drew.  134;  and  see 
Jtie/ifirdsoti  v.  Smith,  L.  R.  5  Ch. 
G48,  652,  654. 

(r)  Siayijdd  V.  Mealc,  Prec.  Ch. 
500  ;  above,  pp.  3  — 11  ;  Fry,  Sp. 
Perf.  ij\  498  nq.,  3rd  ed. 
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replied  to  by  proof  of  fraud  or  part  performance  (,/'). 
Lapse  of  time  as  a  bar  to  enforcing  the  specific  perform- 
ance of  contracts  is,  however,  governed  by  the  rules  of 
equity  respecting  laches,  and  not  by  the  Statutes  of 
Limitation  {(j).  The  same  objections  may  be  taken  to  Denial  of  its 
the  validity  of  the  contract  in  an  action  for  its  spocdfic  ^'^  ^  '^^ ' 
performance  as  are  available  to  repel  a  claim  for  damages 
for  its  breach  (A) .  Thus  the  Court  will  not  specifically 
enforce  a  contract  void  ah  hiitio  for  mistake  [i)  or  ille- 
gality (/.■),  or  rendered  unlawful  by  some  event  which 
has  occuiTcd  since  its  formation  (7).  And  where  a 
contract  has  been  formed  which  is  voidable  for  mis- 
representation, whether  fraudulent  or  innocent  {m),  or 
for  duress  or  undue  influence  (/^),  and  the  injured  party 
elects  to  avoid  it,  that  will  prevent  the  other  from 
enforcing  its  specific  performance  (o).  And  any  legal 
incapacity  {p),  or  relative  equitable  disability  ((/),  which 
goes  to  make  a  contract  void  or  voidable,  may  be  set  up 
against  a  claim  for  its  specific  performance.  Discharge  Discharge 
from  the  obligation  of  the  contract  is  in  general  an  cmitoof 
equally  good  defence  (r)  ;  but  we  have  seen  that  in  the 
case  of  a  discharge  by  bankruptcy  from  the  legal  obliga- 
tion of  the  contract,  the  equitable  liability  to  perform 
it  specifically  may  remain  unimpaired  (-s).  So  also  it  is 
in  general  a  good  defence  that  the  plaintiff  has  not 
performed  some  condition  precedent  to  the  defendant's 
liability   under  the   agreement  [t)  ;    but,   as   we   have 


(/)  Above,  pp.   12—14,   1093;  (o)  Fry,    Sp.    Perf.    ^     1020, 

Fry,  Sp.  Perf.  §§  ,561  sq.,  3rd  ed.  1059,  3rd  ed. 

(;/)  Above,   p.  1049;    Fry,  Sp.  {p)  Above,  pp.   869  sq.  ;  Fry, 

Perf.  ^§  1071  4v?.,  3rd  ed.  Sp.    Perf.    §§    270   sq.,    487    sq., 

(//)  Above,  p.  1078.  3rd  ed. 

(i)  Above,  pp.  752,  778.  [q)  Above,  pp.  975  sq. 

{k)  Above,    p.   860;   Fry,    Sp.  (/)  Above,  pp.  1008  A?.,  1079. 

Perf.  ^^  477  sq.,  ord  ed.  {.\)  Above,    pp.    545,   547,  551, 

(/)  Above,   p.   866;    Fry,    Sp.  1023,1044. 

Perf.  §  477,  3rd  ed.  (<)  Above,    p.    1079.  Fry,   Sp. 

(w)  Above,  pp.  811,  813  .«7.  Perf.   §§  922  sq.,   3rd  ed.  ;    and 

(h)  Above,  pp.  839  sq.  consider    lioyon    v.    Paul,   cited 

above,  p.  1052,  n.  (w). 

15(2) 
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Denial  of  the 
breach. 


seen,  to  bar  the  plaintiff's  claim  to  enforce  the  contract 
specifically,  it  is  not  enough  to  prove  his  non-perform- 
ance of  some  stipulation  which  is  essential  at  law — it 
must  be  shown  that  the  stipulation  broken  is  such  as  a 
Court  of  Equity  considers  to  be  essential  {u).  As  regards 
the  defence  of  a  denial  of  the  facts  alleged  to  constitute 
a  breach  of  the  contract  (.r),  it  has  been  explained  that 
proof  that  no  breach  of  contract  has  occurred  does  not 
appear  to  displace  the  Court's  jurisdiction  to  decree 
specific  performance,  but  is  in  general  a  good  ground 
for  asking  the  Court  not  to  exercise  it,  or  at  least  to 
make  the  plaintiff  pay  the  costs  (//) . 


Defences  to  a 
claim  for 
specific  per- 
formance 
which  would 
not  be  avail- 
able at  law. 


We  will  now  consider  what  defences  may  be  set  up 
against  a  claim  for  specific  performance  of  the  agreement 
which  would  not  be  available  to  bar  an  action  for  breach 
of  the  contract  at  law. 


Defence  that  We  must  first  notice  the  defence  that  the  contract  is 

no^'juSic^-'''  ^0^  o^   t^^^^   ^i^d  ^^ic^   *^6  Clourt  will  order  to  be 

tion  to  grant  specifically    performed  {z) — in    other   words,    that    the 

formance.  "  Court  has  no  jurisdiction  so  to  enforce  it  {a).     We  have 


[u)  Above,  pp.  1093,  1094  ; 
Fry,  Sp.  Pcrf.  \\  50,  51,  3rd  ed. 

(.-r)  Above,  pp.  1035,  1080. 

(?/)  Above,  pp.  1048,  1092. 

(z)  See  Fry,  Sp.  Terf .  Chap.  II. 
W  47  sq.,  3rd  ed. 

[a]  The  following  are  the 
grounds  on  which  the  Court  has 
refused  to  assume  jurisdiction  so 
to  interfere  :  (1)  that  the  common 
law  remedy  exists  and  is  adequate; 
(2)  that  the  contract  is  from  its 
nature  such  as  the  Court  cannot 
perform ;  (3)  that  it  would  be 
useless  to  enfdrce  specific  per- 
formance; (4)  that  the  Court 
would  be  unable  to  eufor(H'  its 
own  judgment ;  (5)  that  the  en- 
forced performance  of  tliecoiitra(!t 
would  be  worse  tliaii  its  non- 
perfoniiance ;    and   (6)    that   the 


agreement,  though  made  by  deed, 
is  voluntary.  On  the  first  ground, 
the  Court  declined  to  assume  the 
jurisdiction  in  the  case  of  ordi- 
nary mercantile  contracts  for  the 
sale  of  goods,  or  contracts  for  the 
sale  of  Government  stock :  but 
jurisdiction  to  order  the  specific 
performance  of  a  sale  of  goods 
was  conferred  by  the  Sale  of 
Goods  Act,  1893  (stat.  56  &  57 
Vict.  c.  71),  s.  52.  The  second 
ground  appears  to  comprehend 
the  case  of  a  s-ale  of  land  at  a 
price  to  be  named  by  a  single 
valuer  or  tvfo  valuers  or  their 
umpire;  above,  pp.  60,  61,  1014, 
]0!»4,  u.  [(I).  The  fourth  ground  is 
the  reason  alleged  for  the  rule 
that  tlie  Court  will  not  spe(!ifioally 
enforce  a  building  or   rejjairing 
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seen  (b)  that  this  plea  is  inapplicable  to  a  simple  sale  (c) 
of  land.     But  an  agreement  partly  in  the  nature  of  a  Coutraot  for 
sale  of  land  may  contain  some  stipulation  which  by  comprising  a 
itself  alone  the  Court  will  not  enforce  specifically,  as  an  stipulation 

not  Hpecin- 

agreement  of  personal  service  or  employment  {d)  or  to  cally  enforce- 
build  {('),  or  to  repair  (/),  or  to  do  continuous  acts,  as  to 
work  mines  {(/)  ;  and  it  must  be  considered  how  far  this 
defence  is  available  where  an  agreement  of  this  kind  is 
incorporated  in  a  sale  of  land. 

As  a  rule,  where  some  stipulation  which  the  Court 
cannot  specifically  enforce  forms  an  integral  part  of  an 
executory  (//)  contract,  the  Court  will  not  decree  specific 
performance  of  the  rest  of  the  agreement ;  for  unless 
the  Court  can  so  enforce  the  entire  contract,  it  will 
not  grant  this  relief  (/).     And  this  is  equally  the  case 


As  a  rule  the 
Court  will 
not  order 
specific  per- 
formance 
unless  the 
entire  con- 
tract can  be 
so  enforced. 


contract  or  a  contract  to  do  con- 
tinuous acts,  as  to  work  mines. 
On  the  fifth  ground  the  Court 
will  not  order  specific  perform- 
ance of  a  positive  contract  of 
service  or  employment.  See  Fry, 
Sp.  Perf.  ^  47  i>q.,  3rd  ed.  Sir 
Edward  Fry  also  mentions  among 
the  limits  of  the  jurisdiction  the 
cases  where  the  plaintiff  has 
elected  to  pursue  some  other  re- 
medy (see  above, pp.  1073  — 1076), 
and  where  the  jurisdiction  has 
been  taken  away  by  statute  ;  but 
these  are  not  grounds  on  which 
the  Court  has  never  assumed  the 
jurisdiction :  they  are  reasons  why 
an  assumed  jurisdiction  should 
not  be  exercised. 

(b)  Above,  pp.  1092,  1093. 

(c)  Above,  pp.  1,  266,  381, 
n.  (c). 

(d)  Pickering  v.  Bishop  of  Ely, 
2  T.  &  C.  C.  C.  249,  267.  268 ; 
Slicker  v.  Bruckelbank,  3  Mac.  & 
G.  250,  266  ;  Johnson  v.  Shrrirs- 
bioy,  S;c.  lit/.  Co.,  3  De  G.  M.  & 
G.  914  :  Whituooii  Chemical  Co. 
V.  Hardmun.  1891,  2  Ch.  416,  426, 
432:  Fry,  Sp.  Terf.  §v^  llO-ll.i, 
3rd  ed. 

(f)  Kioj  V.  Jo/uisun,  2  H.  &  M. 


118,  124;  Ri/atiY.  Mutual  Tontine, 
c\V.  Assn.,  1893,  1  Ch.  116,  128; 
Wolverhampton  Corpn.  v.  Emnio)<s, 
1901,  1  K.  B.  515,  523,  524  ;  Fry, 
Sp.  Perf.  ^  98,  3rd  ed. 

(/)  Flint  V.  Brandon,  8  Ves. 
159  :  I'axton  v.  Newton,  2  Sm.  A: 
G.  437,  440. 

{(j)  Booth  V.  Pollard,  4  Y.  &  C. 
Ex.  61  ;  Pollard  v.  Clai/ton,  1  K. 
&  J.  462  :  Blackett  v.  Bates,  L.  R. 
1  Ch.  117;  Powell,  i^-c.  Co.v.  Tap' 
Vale  Ry.  Co.,  L.  R.  9  Ch.  331; 
Fry,  Sp.  Perf.  J  99,  3rd  ed. 

(/()  This  rule  has  no  application 
where  an  injunction  is  sought  to 
restrain  a  breach  of  some  stipula- 
tion contained  in  an  executed 
contract ;  Wolverhampton,  cVc  Itij. 
Co.  V.  London  and  North  Western 
ICi/.  Co.,  L.  R.  16  Eq.  433,  439  ; 
Fry,  Sp.  Perf.  §§  841— 844.3rded. 

(i)  Gervais  v.  Edwards,  2  Dr.  & 
War.  80 ;  Nickels  v.  Hancock,  7 
De  G.  M.  &  G.  300.  327  ;  SSocker 
V.  Wedderburn,  3  K.  &  J.  393  ; 
Ogden  v.  Fossick,  4  De  G.  F.  &  J. 
426  ;  Merchants^  Trading  Co.  v. 
Banner,  L.  R.  12  Eq."  18,  23; 
Frith  V.  Frith,  1906,  A.  C.  254, 
261  ;  Fry,  Sp.  Perf.  §§  821,  830 
—835,  3rd  ed. 
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Where  the 
stipulation 
is  severable 
from  the  rest 
of  the  con- 
tract. 


Where  the 
t-tipiilation  is 
to  covenant 
to  do  some 
act. 

Where  the 
stipulation  is 
for  the  plain- 
tiff's benefit, 
and  is  un- 
performed 
through  the 
defendant's 
default. 


whether  the  stipulation  is  to  Le  performed  by  the 
plaintifJ  or  the  defendant ;  for  though  the  pLaintiff 
might  submit  to  perform  it,  the  Court  could  not  enforce 
it  specifically,  if  he  failed  to  observe  his  submission  (k). 
Thus,  if  part  of  the  consideration  for  a  contract  to  convey 
land  be  an  agreement  of  personal  service  or  employ- 
ment, or  to  do  continuous  acts,  as  to  work  mines,  the 
Court  will  not  order  the  contract  to  be  specifically  per- 
formed (/).  If,  however,  a  contract  contain  an  agree- 
ment to  sell  land,  together  with  other  stipulations,  and 
be  made  in  such  terms  that  the  contract  for  the  sale  of 
the  land  is  complete  in  itself  and  severable  from  the 
rest  of  the  agreement,  the  sale  alone  may  be  specifically 
enforced  {m).  In  such  cases  the  question,  whether  the 
sale  is  complete  in  itself  and  severable  from  the  rest  of 
the  agreement,  is.  of  course,  a  question  of  the  parties' 
intention,  to  be  gathered  from  the  terms  of  the  agree- 
ment {))/).  And  where  the  stipulation  really  is,  not  that 
the  contractor  shall  do  acts  \vhieh  the  Court  would  not 
enforce  specifically,  but  that  he  shall  covenant  to  do 
such  acts,  the  rule  does  not  apply,  as  the  Court  will 
oblige  him  to  execute  a  deed  of  covenant  (;/).  Where 
the  stipulation  is  for  the  plaintiff's  benefit,  so  that  he 
might  have  waived  it  and  then  enforced  the  contract 
specifically  (o),  and  it  is  not  performed  owing  to  the 
defendant's  default,  the  Court  may,  since  Lord  Cairns' 
Act  {])),  order  specific  performance  of  the  rest  of  the 


{k)  Stacker  v.  Weddefhurii,  3 
K.  &  J.  393  ;  Ogden  v.  Fossick, 
4  De  G.  F.  &  J.  426  :  Fry, 
Sp.  Perf.  \  834,  3rd  ed.  But  if 
the  stipulation  is  to  be  performed 
by  the  defendant,  the  plaintiff 
may  waive  its  performance,  and 
hi)  obtaiu  an  order  f(jr  the  specific 
performance  of  the  rest  of  the 
contract ;  Sonmes  v.  Edge,  John. 
G69,  G7'2,  673. 

(/)  Above,  p.  1024. 

[ill)  Ciooiiiew  Lfdinrd,  2  My.  & 
K.  251  ;  Richardnon  v.  Smith,  L. 


R.  5  Ch.  648  ;  Odessa  Tramways 
Co.  V.  Mendrl,  8  Ch.  D.  23.'>  ; 
Sturkcii  V.  JIailoii,  1909,  1  Ch. 
281,  290,  where  an  order  was 
made  for  sfjccific  performance  of 
a  contract  of  sale  containing  a 
stipulation  that  part  of  the  pur- 
chase money  should  be  left  on 
mortgage  ;  Fry,  Sp.  Perf.  §  822. 

[ii)  Granville  v.  Jietts,  18  L.  J. 
N.  S.  Ch.  32;  Wilson  v.  West 
Hartlepool  Hi/.  Co.,  2  De  G.  J.  & 
S.  475,  488,  495. 

(o)  Above.  Ti.  (  k). 

Ip)  Stat.   21    .V:    22  Vict.  c.  27, 


OF  THE  REMEDIKS  FOR  BREACH  OF  THE  CONTRACT.  1099 

contract,  and  give  damages  for  breach  of  the  stipula- 
tion (q).  Tlie  rule  regarding  building  contracts  (r)  is  Conditionain 
subject  to  the  exception  that  the  Court  will  specifically  building  con- 
enforce  an  agreement  to  erect  building-s  or  execute  tract  will  be 
other  works  on  land  where  these  conditions  are  satisfied  :  enforced. 
(I)  that  the  works  to  be  carried  out  be  sufficiently 
ascertained ;  (2)  that  the  plaintiff's  interest  in  their 
completion  be  such  that  damages  would  be  no  adequate 
compensation  for  non-performance  of  the  agreement ; 
and  (3)  that  the  defendant  be  in  possession  of  the  land 
on  which  the  works  are  to  be  done  («).  If,  therefore,  a 
stipulation  be  made  on  the  sale  of  land  that  the  pur- 
chaser shall  erect  a  house  or  other  buildings,  or  make  a 
road,  on  the  land  sold  {t),  and  the  land  be  conveyed 
or  possession  thereof  be  given  to  him  pursuant  to  the 
contract,  the  agreement  to  build  may  be  specifically 
enforced  against  him,  provided  it  be  sufficiently  certain 
and  the  vendor's  interest  in  its  performance  would  not 
be  adequately  satisfied  by  payment  of  damages  {nj. 
This  would  be  the  case  where  tbe  sale  was  made  in 
consideration  of  a  rentcharge  to  be  reserved  to  the 
vendor  (,r),  or  where  he  would  have  an  interest  in  the 


which  gave  to  the  Court  of  Chan-  (adopting  the  rule  stated  in  Fr\', 

cei  y. jurisdiction  to  aAvard  damages  tSp.   Perf.    §    103,    3rd    ed.,    and 

in  addition  to  or  substitution  for  b^8ed  on  Storer  v.  Great  Western 

specific  performance  ;   see  Leiccrs  Ry.    Co.,    2   Y.    &  C.   C.  C.  48  ; 

V.  S/iaftisbiiri/,  L.  R.    2  Eq.  270.  Saiidermn  v.  C'ockernioHth,  iSfc.  Ry. 

This  Act  was  repealed  by  stat.  Co.,    11    Beav.    497;    Lytton    v. 

46   &  4  7  Vict.   c.   49,  but  saving  Great  Northern  Ry.  6'o.,2K.  &J. 

the   jurisdiction    thereby    estab-  394 ;    Wilson  v.   Fnrness  Ry.  Co., 

lished  ;  see  Satjcrs  v.    Colli/er,  28  L.    R.   9  Eq.   28)  ;    Molyneux   v. 

Ch.   D.    103,    107,    108  ;    Re   R.,  Richard,  190(3,  1  Ch.  34. 

1906,  1  Ch.  730.  (0  Above,  pp.  492,  674. 

{(j)  Soaines  v.  £dyc,  John.  669  ;  (u)  See  Mosely  v.  Viryiii,  3 
Samuda  v.  Zaivford,  4  Giff.  42  ;  Ves.  184,  186  ;  Wilson  v.  North- 
Kay  V.  Johnson,  2  H.  &  M.  118  ;  ampton,  4-0.  Ry.  Co.,  L.  E.  9  Ch. 
Middleton  v.  Greenwood,  2  De  G.  279. 

J.   «&;  S.   142 ;    London  Corpn.   v.  [x)  Above,    pp.  672,  673,  con- 

Southgate,  38  L.  J.  Ch.  141  :  Fry,  sider  Mosely  v.    Virgin,    3   Ves. 

Sp.  Perf.  §§  849,  850,  3rd.  ed.  184,  where,  however,  specific  per- 

(>•)  Above,  p.  1097.  forinance    was    refused    on    the 

(s)    Wolverhampton     Corpn.     v.  ground  of  uncertainty ;  Soaines  v. 

Emmons,  1901,  1   K.  B.  515,  525  L'dgc,  John.  669  ;  London  Corpn. 
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use  or  mainteuance  of  the  buildings,  works,  or  road, 
either  by  way  of  reservation  or  as  an  adjoining  land- 
owner, or  as  one  of  the  public  (y).  On  the  same  prin- 
ciple, where  it  is  part  of  an  agreement  to  sell  land  that 
the  vendor  shall  execute  works  on  adjoining  land  of  his 
own,  the  agreement  may  be  specifically  enforced  against 
him  (s) .  It  may  be  observed  that  the  exception  thus 
established  seems  to  do  away  with  the  alleged  ground 
of  the  rule  (a)  as  to  the  non -enforcement  of  building 
contracts,  viz.,  that  the  Court  could  not  carry  out  its 
judgment  (b)  ;  and  there  is  some  authority  to  the  effect 
that  the  Court  has  jurisdiction  to  order  specific  perform- 
ance of  a  building  contract  if  sufficiently  certain  {c). 
But  in  a  recent  case  upon  the  subject  the  rule  was 
affirmed  by  the  Court  of  Appeal,  and  the  exception 
defined  as  above  stated  (d). 


Agreement  to 
pay  a  fixed 
sum  as  a 
penalty  or  as 
liquidated 
damages  for 
breach  of 
contract. 


It  may  be  observed  that  the  Court  does  not  consider 
an  agreement  to  pay  a  fixed -sum,  in  case  of  a  breach  of 
contract  (e),  whether  as  a  penalty  or  as  liquidated 
damages,  to  be  a  good  ground  for  ousting  its  jurisdic- 
tion to  enforce  specific  performance  (,/').  To  effect  this 
it  is  necessary  that  the  agreement  shall  really  be  to  do 


V.  Southgatc,  38  L.  J.  Ch.  141  ; 
Ctihitt  V.  Smith,  10  Jur.  N.  S. 
1123. 

(/y)  Piicc  V.  Feiizance  Corp)!.,  1 
Hare,  506 :  and  cases  cited  in 
n.  (s),  above,  p.  lOy'J. 

{z)  Consider  irdls  v.  MrixwtU, 
32  Beav.  408,  9  Jur.  N.  S.  56o, 
1021. 

(a)  Above,  j).  109(3,  n.  [a). 

[b)  See  Collins,  L.  J.,  Woher- 
hanipton  (Uirpu.  v.  Emmons,  1901, 
1  K.  B.  o !.'■),  524. 

{(■)  Musclji  V.  I'iiyjin,  3  Ves. 
184,  18.') ;  Jlepburn  v.  Lcuther,  50 
L.  T.  600.  In  the  latter  case 
Tiacon,  V.-C,  decreed  specific 
l)crforinanjo  of  .-i  covenant  by  a 
purchaser  contained  in  the  con- 


veyance to  him  to  erect  buildings 
on  adjoining  land  of  the  vendor. 
It  is  submitted,  however,  that  in 
this  case  damages  would  have 
been  an  adequate  compensation 
to  the  vendor,  who,  on  receiving 
the  cost  of  the  works,  might  have 
executed  them  on  his  own  land 
without  any  loss  to  himself. 

{d)  irolvcrhampton  Corpii.  v. 
Emmum,  1901,  1  K.  B.  515. 

[e)  Wms.  Tars.  Prop.  194, 
1 6th  ed. 

(/)  Hoxciird  V.  Hopkijns,  2  Atk. 
371  ;  French  v.  Macale,  2  Dr.  & 
War.  269,  274  .sy;.  ,•  Coles  v.  Sims, 
5  Dc  C!.  M.  &  G.  1,  11  :  Bird  v. 
Lake,  1  11.  &  M.  111. 
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some  act  or  else  to  pay  a  sum  of  mouey  instead,  so  that 
it  shall  be  in  the  election  of  the  contractor  to  pay  the 
money  as  a  performance  of  the  contract,  and  not  as  a 
penalty  or  as  damages  for  its  non-performance  {g) . 

Apart  from  the  question  of  the  existence  of  the  j  uris-  Defences  not 
diction  to  grant  specific  performance  (/?),  the  defences,  ^^^ 
not  available  at  law,  to  a  claim  for  specific  performance 
appear  to  be  these: — (1)  The  uncertainty  of  the  con- 
tract ;  (2)  unfairness,  including  innocent  misrepresen- 
tation not  amounting  to  a  cause  for  rescinding  the  con- 
tract ;  (3)  hardship  ;  (4)  mistake  ;  (o)  that  to  carry  out 
the  contract  would  involve  a  breach  of  some  superior 
equity ;  (6)  want  of  mutuality  ;  (7)  the  plaintiff's  not 
continuing  ready  and  willing  to  perform  his  part  of  the 
agreement ;  (8)  his  laches  ;  and  (9)  the  doubtfulness  of 
the  title.     Of  each  of  these  in  turn. 

As  to  the  uncertainty  of  the  contract,  if  at  law  the  Uncertainty 
,1  -IP  L  •  L      L^  1  of  the  con- 

agreement   be  void  tor  uncertainty,  there   can    be  no  ^j-^ot. 

question  of  enforcing  its  specific  performance  ;  in  that 

case  no  contract  has  been  concluded  (/).     But  it  may 

be  a  defence  to  a  claim  for  specific  performance  of  a 

contract  that  the  acts  agreed  to  be  done  are  not  defined 

with  sufficient  certainty  to  enable  the  Court  to  decree 

their  performance  in  specie ;  notwithstanding  that  those 

acts  may   be  sufficiently    ascertainable    to    enable    the 

Court  to  award  damages  for  their  non-performance  (/.•). 

Tlius  specific  performance  has  been  refused  of  a  contract 


(^r)  See  French  v.  Macule,  2  Dr.  M.  &  G.  721 ;  Paris  Chocolate  Co. 

&  War.  269,  275 ;  Fry,  Sp.  Perf.  v.  Cri/.stal  Palace  Co.,  3  Sm.  &  G. 

\\  1-10—1(34,  3rd  ed.  119  ;  Tai/lorv.  Portinr/ton,  7  DeG. 

[h)  Above,  p.  1096.  M.  &  G.  328 ;   Gre^nhill  v.  Isle  of 

[i)  Above,  p.  1094.  TFiffht,  4-c.  Ry.  Co.,  19  W.  R.  345  ; 

[k]  Mosely   v.     Viryi>i,    3    Ves.  Pearce  v.    Watta,   L.   R.    20  Eq. 

\%\^\   Hodges  \.  Horsf all,  I  'R\is&.  492;     Dow/las    v.     Jiayiies,    1908, 

&  My.  116:  Stuart  v.  London  ii»il  A.  0.  477,  486;  Fry,   Sp.   Perf. 

North    Western  Ry.  Co.,  1   De  G.  \^  380  sq.,  3rd  ed. 
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"to  lay  out  1,000/.  in  building  "  on  particular  lands, 
because  of  its  uncertainty,  although  in  other  respects 
the  conditions  which  induce  the  Court  to  enforce  a 
building  contract  (/)  were  satisfied  (>n). 

Uiifairness.  With  regard  to  unfairness,  it  has  been  laid  down, 

generally,  that  an  agreement  must  bo  fair,  or  the  Court 
will  not  order  its  specific  performance  (;/).  This  pro- 
position, however,  is  not  now  construed  in  the  sense 
that  the  Court  will  not  specifically  enforce  any  contract, 
unless  the  advantages  to  be  secured  by  the  parties  be 
reasonably  equivalent,  or  their  conduct  be  distinguished 
by  a  higher  degree  of  good  faith  than  the  law  ordinarily 
exacts  from  contractors.  Indeed,  it  hardly  amounts  to 
more  than  an  assertion  that  the  Court,  in  exercising  its 
discretion  to  grant  this  remed}',  may  have  regard  to 
considerations  of  unfairness  either  in  the  terms  of  the 
agreement  or  in  the  parties'  conduct  in  making  the 
bargain.  Thus  we  have  seen  (o)  that  at  the  present 
day  the  better  opinion  is  that  the  Court  will  not  refuse 
specific  performance  of  a  contract  to  sell  land  on  the 
sole  ground  of  inadequacy  of  consideration  ;  although 
unfaii-ness  in  the  terms  of  a  bargain  coupled  with 
circumstances  of  inequality  in  the  parties'  position  may 
be  evidence  of  undue  infiuence  or  fraud  {p).  So  also 
it  has  been  mentioned  [q)  that,  according  to  the  latest 
authority,  a  vendor  of  land  may  enforce  the  sale 
specifically,  notwithstanding  that  he  kept  silence  as  to 
a  latent  defect  of  quality  known  to  himself  (r).  In 
these  respects  it  does  not  appear  that  a  higher  standard 
of  conduct  is  required  in  equity  than  at  law  (r).  Still, 
there  may  be  such  unfairness  about  a  contract  that  the 


(l)  Above,  p.  1099.  420  ;  Fry,  Sp.  Perf.  §  334,  3rd  ed. 

(ill)  Mosc/yv.  Viif/in,'iVeH.  184.  {o)  Above,  p.  849. 

(»)  Hardwicko,   C,  Buxton  v.  {p)  Above,  pp.  840—849. 

TAnler,  :'.  Atk.  383.  386  ;   Rosslyn,  (7)  Above,  p.  707. 

C,  Jl'aljjulf  v.  Or/hnl,  3  Vch.  402,  (>')  Above,  pp.  767,  849. 
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Court  will  decline  to  order   its   specific   performance, 

although  tlie  facts  would  not  warrant  an  order  for  its 

rescission.     An  example  of  this  occurs  in  the  case  of 

innocent  misrepresentation  (s)  ;    and  the  same  rule  is 

applicable  in  the  ease  of  any  unfairness  in  the  nature  of 

fraud  or  undue  influence,  but  not  amounting  exactly  to 

a  cause  for  setting  the  agreement  aside  {f) .     A  notable 

example  occurs  in  the  case  of  Tuininq  v.  Morricc  (ii).  Twining  \. 

.  Momce. 

where  specific  performance  of  a  contract  to  sell  land  was 

refused  to  the  purchaser,  because  he  had  (in  perfect 
good  faith)  employed  the  solicitor  known  to  be  acting 
for  the  vendor  to  bid  for  him  at  the  auction,  a  circum- 
stance which  the  Court  considered  likely  to  damp  the 
sale.  In  that  ease  the  Court  acquitted  the  parties  of  all 
moral  blame.  As  regards  the  sale  of  land,  the  most 
prominent  instances  of  unfairness  occur  in  connection 
with  the  statement  in  the  contract  of  the  nature  of  the 
vendor's  title  or  of  the  interest  offered  for  sale  or  of 
conditions  restrictive  of  the  purchaser's  right  to  investi- 
gate the  title.  In  these  respects  the  contract  is  in  equity 
uberrimie  fidei  (./■)  ;  and  if  anything  be  unfairly  stated 
or  suppressed  so  as  to  mislead  the  purchaser,  he  may 
resist  specific  performance  of  the  contract,  although  the 
facts  may  not  support  a  claim  to  rescind  the  contract 
and  recover  the  deposit  (y). 

The    defence    of    innocent    misrepresentation     not  luuoceut  mis- 

...  p  .     .  p   ,  1  ,        .    ^         represeutation 

amounting  to  a  cause  or  rescission  oi  the  contract  has  not  amounting 

been  already  considered  (;:).    It  appears  to  be  an  example  *"  a  cause  of 
!••  PI  1--11  1,^  rescission. 

of  the  application  of  the  general  principle  that  the  Court 
may  have  regard  to  the  fairness  of  the  parties'  con- 

(.«)  Above,  p.  826.  769,  and  n.   (/),  825  ;   Bvandling 

{t)    Willan   V.    irUhvt,    16   Ves.  v.  -P^nH;;;^/-,  2  Drew.  427,  429. 

72,    83 ;    Fry,    Sp.   Perf.    §    387,  [y)  Above,   pp.   38,  73,  n.  [t], 

3rd  ed.  ;  see  above,  p.  768,  and  196—198,204—207,209,211,826. 

n.  {d).  {z)  Above,    p.    S2G,    and    nn. 

(«)  2Bro.  C.  C.  326.  [g,  h). 

(x)  Above,  pp.  768,  and  u.  (c), 
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duct  (o).  On  this  ground  the  Court  is  enabled  to  reject 
a  claim  for  specific  performance  by  a  party  whose  state- 
ment or  conduct  has  been  misleading,  though  it  has 
not  amounted  to  a  false  representation  inducing  the 
contract  (b). 

Hardship.  We  have  seen  (c)  that  the  Court  may  decline  to  grant 

the  remedy  of  specific  performance  on  the  ground  that 
it  would  work  great  hardship  on  the  defendant.  But 
the  defence  of  hardship,  like  that  of  unfairness  (d), 
cannot  be  set  up  to  avoid  carrying  out  what  is  com- 
monly called  a  hard  bargain  ;  that  is  to  say,  where  the 
sole  ground  of  objection  is  really  the  inadequacy  of  the 
consideration  (p).  Like  unfairness  also,  hardship  is 
usually  asserted  in  connexion  with  other  cii'cum stances, 
such  as  mistake.  And  it  has  been  shown  that,  where  a 
man  has  been  induced  to  enter  into  a  contract  by  his 
own  mistake,  and  it  would  work  great  hardship  on  him 
to  oblige  him  to  carry  it  out,  the  Court  will  decline  to 
enforce  specific  performance  against  him,  notwithstand- 
ing that,  being  estopped  at  law  from  asserting  his  own 
mistake  (,/'),  he  has  no  defence  to  an  action  for  damages 
for  breach  of  the  contract  {g).  Still,  in  some  cases,  hard- 
ship alone  appears  to  be  a  sufficient  defence  (//).  Thus 
the  Court  has  declined  to  grant  specific  performance  of 
a  contract  to  buy  a  close  of  land  entirely  surrounded  by 
the  lands  of  strangers  to  the  agreement,  which  provided 
no  certain  menus  of  access  (/).  And  it  has  been  observed 
that  the  Court  will  not  enforce  specific  performance  of  a 
contract  to  buy  a  property  which  would  be  positively 

(a)  Above,  p.  1102.  153. 

{b)  ConHider  Denny  v.  Hancock,  [g]  Above,  pp.  750 — 755,  761, 

L.   R.  r.  Ch.    1  ;  above,  p.  826,  774  sq. 

and  nn.  (y,  h).  {(/)  Above,  pp.  724,  726,  775 — 

[c)  Above,  pp.  768,  115—771  ;  777. 

and  see  Fry,  Sp.  Perf.  §§  117  xq.,  (/i)  See  cases  cited  above,  p.  768, 

3rd  ed.  n.  (c). 

{(l)  Above,  p.  1102.  (t)  Drinir  v.  LiffJit,  8  De  G.  M. 

(c)  Above,  pp.  H4S,  819  ;   //<///-  &  G.  774. 
wuudv.  Cope,  25  Beav.  140,  150 — 
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noxious  to  its  purchaser — such  as  a  house  so  used  as  to 
subject  its  possessor  to  legal  penalties,  or  so  infected 
with  the  germs  of  disease  that  it  is  dangerous  to  enter 
it  {k).  And  specific  performance  has  been  refused  on 
the  ground  tliat  the  result  would  inevitably  be  to  sub- 
ject the  defendant  to  a  forfeiture  (/). 

Mistake,  as  a  ground  for  resisting  the  specific  per-  Mistake. 
formance  of   a  contract,  has   already  been  fully  con- 
sidered {)n). 

The  Court  will  not  enforce  specifically  a  contract  of  Contract 
which  the  performance  would  be  in  contravention  of  breach  of 
some  superior  equity  affecting  the  subject  of  the  agree-  ®°™.^  ^"perior 
ment ;  as  where  the  completion  of  a  sale  of  land  would 
involve  a  breach  of  trust,  or  a  breach  of  a  prior  contract 
affecting  the  land  in  equity  (ii).  This  rule  has  been 
referred  to  the  groimds  of  unfairness  and  hardship  (o)  ; 
but  its  true  reason  appears  to  be  that  the  Court  will  not 
stultify  itself  by  ordering  the  specific  performance  of  an 
act  which  would  be  in  exact  contravention  of  the  rules 
of  equity — the  very  rules  which  the  Court  sits  in  its 
place  to  uphold  ( p) .  It  is  thought  that  the  principle  of 
the  rule  is  apparent  when  it  is  considered  that  this 
defence  may  be  raised  by  either  party ;  even  by  a 
contractor  who,  in  entering  into  the  agreement,  had 
contemplated  a  breach  of  his  own  duty,  against  a  plaintiff 
who  had  contracted  without  notice  of  the  breach  of  duty 

(/,■)  Above,  p.  771.  8.505,  512,   51.3,   515;    JFillmot/ 

(I)  Faine  v.  Brown,  cited  2  Ves.  v.  Barber,   15  Ch.  D.    Q&,    107  ; 

sen.   307  ;  Peacock  v.  Benson,    11  I)u)m  v.  Flood,   28  Ch.  D.   586, 

Beav.  355  ;  see  MelliiH/  v.  Ijinih'tj,  590  ;  Manchester  Ship  Canal  Co.  v. 

3  De  G.  &  J.  193,  498.  Manchester  Racecourse  Co.,  1900,  2 

(w)  Above,  pp.  774—778.  Ch.  352,   366,  367,    1901,  2  Ch. 

[n)  Mortlock  v.  Bulkr,  10  Ves.  37,  51  ;   Corbett  v.  South  Eastern  if 

292,    312;  Harnett  v.  Yicldimj,  2  Chatham  Ri/.  Co.'' s  Manaqinq  Com- 

Sch.    &   Lef.    549,    554  ;   Ord   v.  mittee,  1905,  2  Ch.   280",   287,  re- 

Noel,    5    Madd.    433;     Wood   v.  versed,  1906,  2  Ch.  12. 

Richardson,  4  Beav.  174,  176,  177  ;  (o)  Fry,  Sp.  Perf.  §  407,  3rd  ed. 

Thompson  v.  Blackstone,  6  Beav.  {p)  See  note  (>;),  above. 
470  ;  Rede  v.  Oakes,  4  De  G.  J.  & 
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involved  [q).  Here  the  defendant  could  hardly  plead 
unfairness  or  hardship,  when  it  was  his  own  disregard 
of  his  duty  that  placed  him  in  a  difBeult  position  {r). 

Want  of  The  defence  of  want  of  mutuality  is  the  objection 

^'  that  the  defendant,  owing  to  the  plaintiff's  legal 
incapacity  or  otherwise,  would  have  no  right  to  enforce 
the  agreement  specifically  as  against  the  plaintiff,  so 
that  the  remedy  is  not  mutual.  Where  this  is  the  case 
the  Court  will  decline  to  grant  specific  performance  at 
the  plaintiff's  suit  («).  We  have  seen  that  on  this 
ground  an  infant  is  precluded  from  so  enforcing  any 
contract  made  with  him  (/)  ;  and  a  married  woman 
subject  to  the  common  law  could  not  pursue  this 
remedy  in  case  of  her  agreement  to  sell  or  buy  land  [u). 
It  is  said  that,  as  a  rule,  the  Court,  in  considering  this 
objection,  has  regard  to  the  time  of  making  the  con- 
tract {x)  ;  and  it  is  true  that  if  the  remedy  were  then 
mutual,  a  party  who  has  subsequently  lost  his  right  to 
specific  performance  by  his  own  conduct,  as  by  his 
laches,  cannot  plead  want  of  mutuality  against  the 
other  party,  who  is  not  in  default  (//).  But  it  is 
established  that  where  the  remedy  was  not  mutual  at 
the  making  of  the  contract,  but  the  party  not  originally 
bound  has  subsequently,  being  then  siii  Jio-is,  confirmed 
the  contract,  he  may  enforce  the  contract  specifically, 
and  cannot  be  met  with  the  defence  of  want  of  mutuality. 
Thus  we  have  seen  (s)  that,  on  this  principle,  a  party 
who  has  not  signed  the  memorandum  of  a  contract  to 
sell  land  may  enforce  specific  performance  against  one 

fq)   Ordv.  Noel,  o  Mafld.   438  ;  (/)  Above,  p.  883. 

and  consider /Mwrd- V.  Gol<iin<ihnm,  (u)  Above,  pp.  925,  926,  936. 

L.  R.  8  Ch.  902,  911,  913';  and  (.r)  Fry,  Sp.  Perf.  §^  4f.O,  463, 

see  above,  pp.  265,  andn.  {m),  266.  3rd  od. 

(>•)  Conwder  Jlcllhig  v.  Lumley,  {■>/)  South   Easio-n    Bi/.    Co.   v. 

3  De  G.  &  J.  493.  '  Kiiott,   10  Hare,   122,    125,   126; 

(/?)   Jlnmilto)!   V.  (Jrunt,  3  Dow,  Ilawhex    v.    luiKtcrn   Counties  Rif. 

33,  42  ;   Flh/ht  v.  Bolhmd.  4  Rnss.  Co.,  1  Do  G.  M.  k  G.  737,  755, 

298,  301  ;    Pir/r/rinr/  v.    Jlis/iop  of  5  H.  L.  C.  331,  365. 
i:ii/,  2  Y.  &  C.  C.  C.  249,  267.  (z)  Above,  p.  883,  and  u.  (;). 
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who  has  signed  the  memorandum ;  and  an  infant,  after 
he  has  attained  full  age,  might  formerly  so  enforce  a 
contract  made  during  infancy ;  for  in  these  cases  the 
plaintiff  necessarily  submits  to  perform  his  part  of  the 
agreement,  and  so  affirms  his  liability  thereunder.  So 
where  a  principal  has  ratified  a  contract  made  on  his 
behalf,  but  without  his  authority,  by  his  agent  {a) ,  he 
can  enforce  the  contract  specificallj',  notwithstanding 
the  original  want  of  mutuality  {!>).  And  the  same 
rule  applies  in  every  case  in  which  a  contract  was  at 
first  voidable  at  the  option  of  one  of  the  parties,  but 
he  has  elected  to  affirm  it(f).  Conversely,  where  one 
party  to  a  contract  is  originally  in  no  position  to  enforce 
it,  owing  to  Ids  inabilit}^  to  perform  some  essential 
stipulation  {d),  and  the  other  waives  this  objection  and 
continues  to  treat  the  contract  as  still  subsisting,  the 
latter  cannot  plead  the  original  want  of  mutuality  if 
the  former,  having  become  enabled  to  perform  the 
stipulation,  sue  for  specific  performance  of  the  agree- 
ment. Thus  where  a  vendor  of  land  cannot  show  a 
good  title  according  to  the  contract,  and  the  purchaser 
does  not  insist  on  this  objection  as  putting  an  end 
to  the  agreement,  but  negotiates  with  the  object  of 
removing  it,  and  the  vendor  subsequently  acquu-es  a 
good  title,  the  vendor  may  sue  for  specific  performance 
of  the  contract,  and  the  purchaser  cannot  rely  on  the 
original  want  of  mutuality  (c).  From  these  instances 
it  appears  that  what  is  fatal  to  a  claim  for  specific  i)ev- 
formance  is  want  of  mutuality  at  the  time  of  bringing 
the  action  ( /) ;  though  a  defendant  who  has  lost  this 
remedy  by  his  own  misconduct  is  precluded  from  taking 
such  an  objection.     Similarly,  want  of  mutuality  cannot 

(«)  Above,  p.  1082.  (c)  Above,   pp.   168,    169,    and 

[b)  Consider    Firth    v.    Green-  n.  (?/) ;  and  see  p.  185,  n.  (/). 
tvood,  1  Jur.  N.  S.  866.  (/)  Haukes  v.  Eastern  Counties 

(c)  Above,  pp.   812.   828,  8o2.  Jii/.   Co.,  1  De  G.  M.  &  G.  737, 
997.  75.5,  5  H.  L.  C.  331,  365. 

((/)  Above,  p.  1096. 
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be  pleaded   in  bar  of   a  purcliaser's  right   to  enforce 
specific  performance  with  compensation  {g)  ;  for,  as  we 
have  seen  [h),  in  such  ease  the  vendor  is  estopped  from 
Contract  asserting  his  own  want  of  a  complete  title.     Where  a 

condition*  ^  contract  for  sale  of  land  is  subject  to  some  condition 
precedent.  precedent  {i)  to  be  performed  by  one  of  the  parties,  it 
is,  of  course,  no  objection  to  enforcing  it  specifically 
after  the  condition  has  been  performed,  that  there  was 
previously  no  mutuality  of  remedy  (/.•)  ;  for  until  per- 
formance of  the  condition  there  was  no  enforceable 
agreement  (/). 


The  plaintiff's  When  a  man  sues  for  the  specific  performance  of  a 
tinning  ready  contract  he  must  show  that  he  has  ever  been  and  con- 
and  willing  to  tinues  to  be  ready  and  willinsr  to  perform  his  part  of 

periorm  his  /     \         tvt  ^  ^  p  ^        ^ 

part  of  the  the  agreement  {m) .  Not  only,  therefore,  must  he  have 
contract.  performed  or  have  been  ready  and  willing  to  perform 

all  stipulations  on  his  part,  which  are  regarded  in  equity 
as  essential  (u),  up  to  the  time  of  bringing  his  action, 
but  if  he  aubsequentli/  do  any  act  which  precludes  him 
from  carrying  out  his  part  of  the  contract,  that  will 
afford  a  defence  to  his  claim ;  and  this  defence  may  be 
taken  by  a  defendant  who  has  himself  broken  the 
contract.  Thus,  if  a  purchaser  of  land  make  default 
in  carrying  ovit  the  contract,  and  the  vendor  sue  to 
enforce  it  specifically,  it  will  be  a  good  defence  tliat  the 
vendor  has  suhsequentJij  made  some  sale  or  other  dis- 
position of  the  land,  which  effectually  prevents  him 
from  completing  the  contract  (o).  This  would  be  no 
defence  to  a  claim  by  the  vendor  for  damages  for  the 
purchaser's  breach  of  contract  {<)). 

iff)  Fry,  Sp.  Pcrf.  ^  473—47(1,  Fry,  Sp.  Forf.  ^  165,  lird  cd. 

3rd  ed.  (0  Above,  p.  1014. 

(h)  Above,  pp.  724,  725.  {m)  Fry,  Sp.  I'orf.  §  922.  3rd  od. 

(i)  Above,  p.  1014.  («)  Above,  p.  1096. 

he)  See    iVetiUnfi     v.     Werdbig,  {o)  Hipf/ravr  v.  Case,  28  Ch.  D. 

1  J.  &  H.  121,  42.'),  a  case  of  au  356;  see  above,  p.  1080. 
option  to  purchase  duly  exercined ; 
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It  is  well  established  that  the  Court  will  not  grant  or  Laches, 
enforce  the  relief  of  specific  performance  of  a  contract, 
unless  the  party  seeking  this  remed}-  apply  promptly, 
that  is,  as  soon  as  the  nature  of  the  case  will  permit  (p)^ 
and  diligently  prosecute  the  proceedings,  when  once  his 
action  has  been  brought  {q) .  No  particular  time  can  be 
specified  witliin  which  an  action  for  specific  performance 
of  a  sale  of  land  must  necessarily  be  brought,  in  order 
to  prevent  the  defence  of  laches.  Each  case  will  be 
judged  according  to  its  own  particular  circumstances; 
and  the  question  is  whether  proceedings  have  been 
commenced  within  a  reasonable  time  (r) .  Where  one 
party  has  taken  some  objection  and  declines  to  complete 
the  contract  in  the  manner  proposed  by  the  other,  there 
is  of  course  no  necessity  for  the  other  to  take  proceed- 
ings, so  long  as  the  parties  are  negotiating  with  a  view 
to  the  removal  of  the  objection.  But  when  once  such 
negotiations  have  been  declined  or  broken  off,  and  the 
other  part}^  has  been  definitely  informed  that  the 
objector  insists  on  his  objection  and  claims  to  repudiate 
the  contract  on  that  account,  the  other  should  lose  no 
time  in  instituting  proceedings,  if  he  intend  to  claim 
specific  performance  of  the  contract  (.s).  Of  course,  he 
need  not  issue  a  writ  or  a  summons  on  the  very  next 
day;  he  is  no  doubt  entitled  to  a  reasonable  time  to 
obtain  advice  as  to  his  rights  in  the  matter  and  to 
consider  such  advice  Avhen  obtained.  But  he  must  be 
prompt  both  in  consulting  counsel  and  in  making  up 
his  mind.     In  such  circumstances  a  delay  of  one  year 


[p)  Milwm-d  V.  Thanct,  5  Ves.  (;•)    Huxham     v.    Llewellyn,    21 

720,  n. ;  lads  v.  Williams,  4  De  W.    R.    570,  571  ;    see   Hou-e   v. 

G.  M.  &  a.  674,  691  ;   Mills  v.  f^mith,  29  Ch.  D.  89,  91. 

Hmjuood,    6    Ch.    D.    196,    202  ;  («)   See    Wallcer    v.    Jeffreys,    1 

Levy  V.  Slogdon,  1898,  1  Ch.  478,  Hare,  341,  348  ;  Southeomb  v.  Bp. 

484,   affd.  "1899,    1    Ch.   5;  Fry,  of  Exetrr,  6  Hare,  213,  219,  220; 

Sp.  Perf.  §§  1100—1102,  3rd  ed.  Farkin  v.   Thorold,   16  Beav.  59, 

[q)  Moore  v.  Blake,  1  Ball  &  B.  73  ;  Lehmann  v.  Mc Arthur,  L.  R. 

62,  69.  3  Ch.  496,  504. 

w. — II.  16 
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has  been  held  to  be  fatal  (ij;  and  where  the  nature  of 
the  property  sold  is  such  as  to  make  time  of  the  essence 
of  the  contract  (u),  as  in  the  case  of  a  sale  of  a  lease- 
hold colliery,  even  a  period  of  three  months  and  a  half 
has  been  considered  too  long  (x) . 

Doubtfulness  .  As  to  the  doubtf ulness  of  the  title  as  a  defence  to  an 
action  for  specific  jjerformance,  it  is  established  that  the 
Court  will  not  oblige  the  purchaser  to  perform  speci- 
fically a  contract  for  the  sale  of  land,  if  the  title  shown 
by  the  vendor  be  such  as  the  Court  considers  too  doubt- 
ful to  force  upon  an  unwilling  purchaser  (y).  We  have 
seen  (z)  that  it  is  a  condition  precedent  to  the  enforce- 
ment of  a  contract  for  the  sale  of  land  that  the  vendor 
shall  show  a  good  title  to  the  property  sold,  and  that 
this  rule  appears  to  be  of  equitable  origin .  On  the  prin- 
ciple that  he  who  seeks  equity  must  do  equity,  Courts 
of  Equity  would  not  grant  the  extraordinary  relief  of  a 
decree  for  specific  performance  against  a  purchaser  of 
land,  unless  the  vendor  proved  that  he  had  the  right  to 
convey  what  he  had  contracted  to  sell  and  could  show 
good  title  for  its  secm-e  enjoyment  by  the  purchaser  (a) . 
On  this  ground  it  was  established  that  in  every  suit  for 
specific  performance  of  a  sale  of  land,  whether  brought 
by  the  vendor  (a)  or  the  purchaser  (h),  it  is  the  pur- 

{()    Watson  V.  Reid,    1  Russ.  &  rouvfr  v.  7?/i«>-,  11  Ves.  458,  464 — 

Mv.    236  ;    seo    also    llraphy   v.  466 ;   Hloper  v.    Fish,   2  V.   &  B. 

B\IU  2  S.  &  S.  29;   Snuthcnmb  v.  145);  lilossey.  Clmimorris,  SBligh, 

Bp.  of  Exeter,  6  Hare,  213  ;  Each  62,  71  ;    IFUlcox  v.  Bclhirr.i,  T.   & 

V.    Wilhama,  4   De  G.   M.  &  a.  R.    491  ;    ri/rh-  v.    Waddingham, 

674.  10    Hare,    1.    7,    sq.  ;   CoUard  v. 

(«<)  Above,  pp.  59,  576.  Sampson,  4  De  G.  M.   &  G.  224  ; 

[x]   Glashrnok  v.  Richardson,  23  Parker  v.  Tootal,  11  H.  L.  C.  143, 

W.  R.  51;  sec  also  ITu.rham   v.  158;  above,  pp.  134,  and  nn  (r,  c), 

Llewellyn,  21  W.  R.  570,  766.  197,  208,  361. 

(y)  knr/nw  v.   Smith,  2  P.  W.  (r)  Above,    pp.    94,    809,    810, 

198;   Shapland   v.   Smith,  1    Bro.  1039. 

C.  C.  75  ;   (Uiopr.r  v.  Denne,  4  Bro.  [a)  Above,  p.  94  and  n.  (A). 

C.  C.  80,  1  VcH.  jun.  565  ;  Shef-  {b)  Bennett  v.   Foivler,  2  Beav. 

fu-ld  v.  Mnlfiravr,  2  Ves.  jun.  526  ;  302  ;  see  above,  p.  88. 
' Ronke  v.  h'idd,  5  Ves.  647  ;    Van- 
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chaser's  right  (c)  to  have  an  inquiry  directed,  whether  Inquiry  as  to 
a  'good  title  can  he  made  to  the  property  sold  (d) ;  that 
is,  a  good  title  according  to  the  contract  (e).  If  the 
Court  consider  the  title  to  he  good,  the  purchaser  must 
carry  out  the  contract  (/),  subject  of  course  to  his  right 
of  a^ppealing  from  the  judge's  decision .  If  it  he  certified 
that  a  good  title  i^annot  be  made,  he  is  entitled  to 
rescind  the  contract  or  to  claim  damages  for  its 
broach  (^).  But  the  decision  of  the  Court  as  to  the 
validity  or  invalidity  of  the  title  is  only  binding  on  the 
parties  to  the  action  and  those  claiming  under  them  (h) ; 
and  the  Courts  of  Equity  have  considered  that,  before 
a  purchaser  of  land  shall  be  obliged  to  perform  the  con- 
tract specifically,  he  shall  (subject  to  the  special  stipula- 
tions contained  in  the  agreement)  have  such  a  title  as 
he  in  his  turn  will  be  able  to  force  upon  purchasers  from 
him  (^) .  Hence  it  is  that  if  the  Court  consider  it  to  be 
doubtful  whether  the  title  attains  this  standard,  the 
Court  will  simply  decline  to  enforce  the  contract  .'speci- 
fically (k),  without  prejudice,  as  it  appears  (I),  to  the 


(c)  The  right  is  the  purchaser's  days  an  application  be  made  to 
only ;  Bennett  v.  Fowler.  2  Beav.  discharg-e  or  vary  it ;  R.  S.  C. 
302,  and  the  vendor  is  not  entitled  1SS3,  Ords.  LI.  r.  7,  LV.  rr.  65, 
to  raise  any  objection  to  his  ovm  69,  70  ;  Dan.  Chan.  Pract.  1136, 
title  ;  Bradley  V.  3Iiinton,  15  Beav.  7th  ed.  ;  Dan.  Chan.  Forms,  767, 
460.                '  5th  ed.  ;  2  Dart,  V.   &  P.   1099, 

(d)  Above,  p.  166,  n.  («).  5th  ed. ;   1228,  6th  ed. ;   1110,  7th 

(e)  Uppertony.  Nickolson, Ij.il.  ed.  ;  Fry,  Sp.  Perf.  ^  1372, 
6  Ch.  436,  442  ;  above,  p.  88  and  1376,  3rd  ed. 

n.   {x).     The  inquiry  as  to  title  (/)  Seton  on  Judgments,  2248, 

takes  place  in  the  judge's  cham-  6th  ed. 

bers  :  any  point  in  dispute  may  [g]  lb.  2249 ;  above,  pp.  1039, 

be  referred  to  one  of  the  convey-  1050 — 1053,  1075. 

ancing  counsel  to  the  Court  for  (h)  Bose  v.  Calland,  5  Ves.  186, 

his    opinion  ;    after    which    the  188,  189  ;  Pyrke  v.    Wadditigham, 

point   raised    may   be    discussed  10  Hare,  1,  10  ;   Osborne  to  Row- 

before  the  master,  and,  if  neces-  lett,    13    Ch.    D.    774,    781  ;    Re 

sary,  reserved  for  the  decision  of  Aiksburi/  Settled  Eatates,  62  L.  J. 

the  judge  in  chambers  or  in  court.  Ch.  1012. 

The  decision  of  the   Court  as  to  (i)  See   Brayhroke  v.  Inskip,   8 

the  title  is  then  embodied  in  the  Ves.  417,  428;  Pyrke  \.  Wadding- 

master's    certificate,    which    be-  ham,  10  Hare,  1,8. 

comes   binding  on  all  parties  to  {k)  Above,  p.  1110  and  n.  (y). 

the   action,   unless  within   eight  \l)  Above,  pp.  1076 — 1078. 

16(2) 
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vendor's  right  to  retain  the  deposit  or  to  recover 
damages  for  the  purchaser's  refusal  to  perform  the 
agreement. 

It  is  impossible  to  state  exhaustively  in  what  circum- 
stances the  Court  will  consider  a  title  too  doubtful  to 
be  forced  upon  an  unwilling  purchaser.  The  practice 
of  the  Court  has  fluctuated;  and  even  the  principles 
upon  which  it  acts  are  by  no  means  perfectly  ascer- 
cained  {m).  By  the  labours  of  Sir  Edward  Fry  (w),  the 
decisions  on  this  subject  have  been  partially  classified, 
and  the  substance  of  this  classification  is  given  below. 

Reasonable  In  the  first  place,  the  Court  will  not  oblige  the  pur- 

probability  of     ,  .V       .  ,        ,         .    .  ,  f  /  , , 

litigatiou.         chaser  to  take  the  title  where  it  is  reasonably  probable 

that  its  acceptance  would  involve  him  in  litigation  (o). 

In  other  words,  the  Court  will  not  compel  the  purchaser 

to  buy  a  lawsuit  (p).     But  the  litigation  contemplated 

must  be  such  as,  in    the    opinion   of   the  Court,  may 

possibly  be  successful  (g).     And  if    a  stranger  to  the 

contract  assert  some  claim  on  the  land  sold,  which  the 

Court  considers  to    be    entirely  unfounded,  the   Court 

will  enforce  the  contract  specifically,  notwithstanding 

that  the  stranger  have  commenced  proceedings  against 


(;«)  See  cases  cited,   below,  p.  1899,     2    Ch.    .540,    5,55    (above, 

1113,  n.  {x) ;  Fry,  Sp.  Perf.  ^§  882  p.  678,  ii.  (.s)). 

—888,  3rd  ed.    '  (_?;)  Itonev.  Calland,  5  Ves.  186, 

(«)  Fry,  Sp.  Perf.  ^  890,  891,  187;    Sharp  v.   Adcork,  4  Russ. 

3rd  ed.     The  reader  is   also  re-  374,  375. 

ferred  to  the  summary  of   cases  (</)   See   Lijddal   v.    Weston,    2 

on    this  subject   contained    in    2  Atk.    19  ;    Glass  v.   Richardson,  9 

Dart,   V.   &■  P.    1137,    5tli    ed.  ;  Hare,     698,     701;     Falknn     v. 

1272,  6th  ed.  Equitable   Reversionary   Society,  4 

(o)   Cattell\.  Cnrrall,  4  Y.  &  C.  Jur.  N.  S.  1214,  1217,  1218  (the 

Ex.   228,   237  ;   Pcgler  v.    White,  remarks  referred   to  in  the  text 

33    Beav.    403;    Re    New    Land  are  not  reported  in  6'.  (7.,  4  Drew. 

Development  Asm.  and  Gray,  lSd2,  352);  Mot/ridt/e  v.   Clapp,  1892,  3 

2   Ch.    138,   145,  146,    147  ;    Sott  Ch.     382,'   396  :    Re   Maskrll  and 

V.   Alvarez,  1895,  2  Ch.  603,  613  Goldfinch's  contract,   1895,    2  Ch. 

^above,  pp.  206—208) ;  Re  I/ollis's  525,'  529  ;  Re  Marshall  and  Salt's 

Hospital    and    Hague's     contract,  <ro«/mcit,  1900,  2  Ch.  202,  204,  205. 
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the  vendor,  and  registered  them  as  a  lis  pendens  (r) . 
Possibly  the  Avhole  sum  and  substance  of  the  rule  about 
too  doubtful  titles  is  contained  in  the  proposition  that 
specific  performance  will  not  be  decreed  against  a  pur- 
ehasei-  if  it  would  expose  him  to  the  risk  of  litigation  at 
suit  of  a  stranger  to  the  contract  asserting,  with  ap- 
parent or  reasonably  possible  right  (s),  a  claim  adverse 
to  the  title  shown  (t).  But  the  following  points  should 
be  particularly  mentioned,  though  perhaps  they  are 
merely  corollaries  to  this  proposition. 

As  regards  doubtful  questious  of  law: — The  Court  Questions  of 
.  law : 

considers  the  title  too  doubtful  where  there  has  been  a  previous 

decision  of  a  Court  of  co-ordinate  jurisdiction  adverse  gion'^oTequal 

to  the  title  or  to  the  principle  on  which  the  title  depends,  Court, 

although  the  Court  thinks  that  decision  to  be  wrong  (n) ;  doubted. 

or  where  there  has  been  a  similar  decision  favourable  to  Previous 

the  title,  but  the  Court  is  of  opinion  that  the  decision  decision   ^ 

was  not  right  (u) .     But  at  the  present  time  the  Court  doubted. 

of  Appeal,  or  other  superior  Court,  does  not  consider  e-'^T^^'**®   » 

the  title  to  be  too  doubtful  merely  because  a  Court  of  inferior 

inferior  jurisdiction  has  pronounced  a  decision  adverse 

to  the  title,  if  the  Superior  Court  think  that  decision  to 

be  clearly  wrong  (a?) .    Again,  the  Court  will  not  oblige 

(/■)   Bii/l  V.  Hulcheus,  32  Beav.  Radford  v.  WUU>--,  L.  R.  7  Ch.  7  ; 
615  ;    above,    pp.    593,  594,   678,  Cdllier  v.   Walters,  L.   R.    17  Eq. 
n.{s);  seea-hoOshaldcstonv. Askew,  •252,  260  ;    Osborne   to  Rowlett,V6 
1  Russ.  160  ;  Minion  v.  Kir  wood,  Ch.  D.  774,  781  ;    Re  Carter  and 
L.  R.  1  Eq.  449,455,  3  Ch.  614.  Kenderdine's  contract,  1897,  1  Ch. 
(.s)  Cf.  above,  p.  1067.  776.     In  earlier  nases  it  had  been 
\t)  See  above,  p.  1112.  held   that   the  Court  would  not 
(u)  Mulltngs  v.    Trlnder,  L.  R.  enforce  specific  performance,  not- 
10  Eq.  449,  454  ;  and  see  Rose  v.  withstanding  that  its  opinion  was 
Calland,   5   Ves.    186.     This  rule  in  favour  of  the  title,  if  it  eon- 
applies  equally  where  there  have  sidered  that  that  opinion  might 
been  previous  conflicting  decisions  faii'ly  and  reasonably   be   ques- 
of  Courts  of  co-ordinate  juiisdic-  tioned    by   competent    persons  ; 
tion  ;    Re  Carter  and  Kenderdine's  Marlotc  v.   Smith,   2  P.  W.    198, 
contract,  1897,  1  Ch.  776,  778.  201  ;    Price  v.   Stranije,   6   Madd. 
{x)  Beioley  v.    Carter,   L.   R.   4  159,  164;    Pi/rke  y.  Waddinqham, 
Ch.  230,  236,  240  ;    Alexander  y.'  10    Hare,     1.    7,    8;     Collier   v. 
Mills,    L.    R.    6    Ch.    124,    132:  McBean,    L.    R.    1    Ch.    81,  84; 
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Title  depend- 
ing on  the 
construction 
of  an  ill- 
drawn  instru- 
ment. 

Title  depend- 
ing on  a 
question  of 
general  law. 


Title  depend- 
ing on  some 
general  rule 
of  construc- 
tion. 

Title  depend- 
ing on  the 
construction 
of  a  general 
statute. 


Questions  of 
fact. 


a  purchaser  to  take  a  title  depending  on  the  construction 
and  legal  operation  of  some  ill-expressed  and  inarti- 
ficial instrument,  if  the  Court  consider  that  its  own  view 
of  the  question  is  open  to  reasonable  doubt  in  some 
other  Court  {y) .  But  if  the  title  depend  on  a  question 
of  the  general  law  of  the  land,  the  Court  will,  as  a  rule, 
decide  the  question  and,  if  its  opinion  be  in  favour  of 
the  title,  order  the  specihc  performance  of  the  contract 
by  the  purchaser  (0).  And  this  rule  applies  also  where 
the  question,  though  one  of  construction,  turns  upon  a 
general  rule  of  construction,  unaffected  by  any  special 
context  in  the  instrument  (a) .  It  has  been  held  that, 
where  the  title  depends  on  the  construction  of  some 
general  statute,  the  true  construction  thereof  may, 
owing  either  to  the  absence  of  any  decision  or  to  the 
conflict  of  previous  decisions,  be  regarded  by  the  Court 
as  a  question  sufficiently  doubtful  to  justify  the  Court 
in  not  enforcing  the  contract  specifically  as  against  the 
purchaser  (&).  But  the  latest  expression  of  judicial 
opinion  in  the  Court  of  Appeal  is  that  in  this  case  also 
a  Superior  Court  will  follow  the  modern  general  rule, 
and  will  decide  the  question  of  construction;  and,  if 
necessary,  oblige  the  purchaser  to  take  the  title  accord- 
ingly (c). 

With  respect  to  questions  of  fact: — The  Court  may 
consider  the  title  too  doubtful  where  it  depends  on  the 


Hamilton  v.  Buckmaster,  L.  R.  ;i 
Eq.  323,  328;  Fry,  Sp.  Perf. 
§  884,  3rd  od. 

{y)  James,  L.  J.,  Alexander  v. 
jMilh,  L.  R.  6  Oh.  124,  132  ;  see 
lie  Nichols  and  ron  JoeVs  contract, 
1910,  1  Ch.  43. 

(z)  James,  L.  J.,  Alexander  v. 
Mills,  L.  R.  0  Ch.  124,  132  ; 
For.iterv.  Ahraham,  L.  R.  I7E(|. 
361,354;  Oshorne  to  Rowlett,  13 
Ch.  D.  774  ;  Re  darter  and  Kender- 
dine''s  contract,  1897,  1  Ch.  776. 


(a)  Itadford  v.  jrillis,  L.  R.  7 
Ch.  7,  11. 

{b)  C.  A.,  I'abmr  v.  Locke,  18 
Ch.  D.  381,  388;  Re  Thackivray 
and  Yotmg^s  contract,  40  Ch.  D. 
34,  38,  39. 

(c)  Mogrldge  v.  dhipp,  1892,  3 
Ch.  382,  396,  401  ;  Re  Carter  ami 
h'fitdc)rlinc''s  contract,  1897,  1  Ch. 
776;  Cozeiis-Hardj',  L.  J.,  Re 
Jlandnian  and  JVitcox^s  contract, 
1902,  1  Ch.  599,  609;  see  also 
Wentworth  v.  Humphrey,  11  App. 
Cas.  619,  622,  625,  626. 


OF  THE  REMEDIES  FOR  BREACH  OF  THE  CONTRACT.  1115 

establishment  by  oral  evidence  of  facts  of  a  complicated 
nature  (cZ);  especially  where  the  witnesses  necessary  to 
repel  an  adverse  claim  may  be  dead  or  difficult  to  find 

when  the  claim  is  asserted  (e).      And    where   the  title  Title  depend- 

11  •         p  p        •    ■  -111      ^°8"  o"  ^ 

depends  on  a  presumption  oi  lact,  it  is  considered  to  be  presumption 

too  doubtful  if  it  w  ould  be  the  duty  of  a  j  udge  charging  *" 

a  jury  upon  the  evidence  offered,  not  to  direct  them 
that  they  were  bound  to  find  in  favour  of  the  presump- 
tion, but  to  leave  them  to  draw  their  own  conclusion 
from  the  evidence  (/) .  This  principle  is  illustrated 
where  a  title  depends  upon  some  fact  of  a  negative 
nature,  which  is  not  capable  of  positive  proof,  but  is 
really  a  matter  of  inference  only  (g).  Thus  we  have 
seen  that  a  purchaser  will  not  be  forced  to  accept  a  title 
depending  on  the  fact  that  the  vendor  had  no  notice  of 
some  equitable  incumbrance  (h) .  Other  examples  of  the 
application  of  this  rule  are  where  the  fact  to  be  estab- 
lished is  that  there  was  no  creditor  capable  of  taking 
advantage  of  an  act  of  bankruptcy  by  the  vendor  (^), 
or  that  a  voluntary  settlement  was  not  avoided  under 
the  old  law  by  a  subsequent  conversance  for  value  {h). 
But  where  the  title  depends  on  a  fact,  which  is  capable 
of  positive  proof  and  is  satisfactorily  proved  (Z),  or 
where  it  depends  on  a  presumption  of  fact,  and  a 
judge  would  be  bound  to  direct  a  jury  to  find  in  favour 
of  the  presumption,  the  purchaser  will  be  obliged  to 
perform  the  contract  specifically  (w) .  '  The  Court  may 


[d)  Re  Bouqla.s  and  PowelTs  cu)i-  Topham,    22    Beav.    573    (above, 

tract,  1902,  i  Ch.  296,  314.  pp.  1006,  1007)  ;    Re  Bridt/es  and 

{e)  Fry,    Sp.    Perf.    §    890    (i),  McRar's  contract,  30  W.  R.  539  ; 

3rd  ed.  Games  v.   Bonnor,  54    L.  J.   Ch. 

(/)  Above,  pp.  134  aud  ii.  (c),  517,  33  W.  R.  64  :  Kekewich,  J., 

156.  Mogridge  v.    Clapp,   1892,   3   Ch. 

(g)  Above,  p.  132.  382,  392,  393. 

(A)  Above,  pp.  134,  197,  495.  (w)  Above,  p.    134  ;    Re  Siim- 

(i)    Lowes    V.     Lush,     14    Ves.  merson,     1900,     1     Ch.     112,    u.  ; 

547.  Hepworth  v.  Pickks,  ib.  108  ;  see 

[k)  Above,  pp.  133,  393,  395.  also  CUppens  Oil  Co.  x.  Edinburgh, 

(/)  Smith   V.    Death,    5   Madd.  #e.   Trustees,  1904,  A.  C.  64,  69, 

371,    374  ;    and    see    Spencer   v.  70. 
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Where  the 
facts  raise  a 
presumption 
of  the  in- 
validity of 
the  title. 

Mere  sus- 
picion of  an 
equitable 
defect. 


Suspicion  of  a 
fact  affecting 
the  title  at 
law. 


consider  the  title  too  doubtful,  where  the  facts  stated  in 
support  of  it  raise  the  presumption  (though  not  an 
irrebuttable  presumption)  that  it  is  invalid  in  some 
respect;  as  that  an  appointment  abstracted  was  a  fraud 
upon  the  power  (n) .  On  the  other  hand,  where  the 
facts  neither  amount  to  proof  nor  raise  any  presumption 
of  the  invalidity  of  the  title,  but  merely  give  ground 
for  a  suspicion  of  fraud  or  other  like  defect,  which  might 
render  the  title  invalid  in  equity,  and  a  good  title  to  the 
legal  estate  is  shown  on  the  face  of  the  abstract  (o),  the 
Court  will  not  absolve  the  purchaser  from  the  obligation 
of  performing  the  contract  specifically  (p) .  it  should 
be  noted,  however,  that  if  the  facts  stated  raise  a 
suspicion  of  some  defect  in  the  title  at  law,  the  pur- 
chaser will  have  no  protection  in  case  the  suspicion  be 
well-founded  (g) .  The  law  applicable  to  these  circum- 
stances appears  to  be  this: — On  the  one  hand,  the  Court 
will  never  presume  fraud  (r) ;  the  presumption  is  that 
everything  has  been  rightly  done  (s) ;  and  the  vendor 
is  entitled  to  the  benefit  of  this  rule,  and  cannot  be 
called  upon  to  give  evidence  to  disprove  any  mere 
suggestion  by  the  purchaser  of  some  hypothetical  fact, 
which  would  adversely  affect  the  title  (t).  But  against 
this,  it  appears  that  where  there  is  a  real  ground  of 
suspicion  of  some  matter  which  would  cause  a  defect  in 
the  legal  title  to  the  property  sold,  the  Court  may, 
unless  the  suspicion  be  removed  by  sufficient  evidence, 
pronounce  the  title  to  be  too  doubtful  to  be  forced  on 


(«)  Warde  v.  Dixon,  28  L.  J. 
N.  S.  Ch.  ;Jlo,  321;  Fry,  Sp. 
Perf.  §  890  (vi),  3rd  ed. ;  see 
above,  pp.  297,  1002,  n.  [b). 

(o)  See  above,  pp.  239,  297, 
1002,  n.  (A). 

(p)  M' Queen  v.  Farquhar,  11 
Vrh.  467  ;  Gnrn  v.  Pidsford,  2 
Boav.  70 ;  and  sue  Gockcrofl  v. 
Sulcliffe,  26  L.  J.  Oh.  313,  2  Jur. 
N.  S.  323;  Re  Jiuish's  Charifi/, 
L.  R.  10  Eq.  5,  10  ;  AUxander  v. 


Mills,  L.  li.  6  Ch.  124,  132; 
Sug.  V.  &  P.  393,  779. 

{q)  Above,  pp.  136,  334  and 
n.  (A),  920,  921,  1003,  1004. 

(r)  Alderson,  B.,  Cattdl  v. 
Corrnll,  4  Y.  &  C.  Ex.  228,  236; 
Williams  on  Commons,  3. 

(6')  Above,  p.  118;  Clippms  Oil 
(Jo.  V.  Edinhnrgh,  dfr.  Trustees, 
1904,  A.  C.  64,  69 ;  Hrath  v. 
neanr,  190;'),  2  Ch.  86,  93. 

[t)  Sug.  y.  &  p.  392. 
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the  purchaser,  or  may  at  least  do  so  if  its  acceptance 
would  leave  him  exposed  to  the  reasonable  probability 
of  adverse  litigation  {u). 

The  effect  of  a  j  udgmont  for  specific  performance,  or  Ettect  of 
of  the  dismissal  of  an  action  for  specific  performance,  spcfific^per-*^ 
upon  the  rio'ht  to  recover  damagcjs  at  law  for  breach  of  formanoe  m 
the  contract  has  been  already  considered  (a?) ;  and  the  on  the  con - 
question  has  been  particularly  discussed  of  the  vendor's 
right  to  damages,  where  his  action  for  specific  perform- 
ance is  dismissed  because  the. Court  considers  the  title 
too  doubtful  {y) . 


tract  at  law. 


In  a  vendor's  action  for  specific  performance,  if  upon  Certificate 
the  inquiry  into  title  the    certificate    be   against   the  title  in 

title  (z),  there  has,  of  course,  been  such  a  breach  of  the  vendor  s 

.  ,  .  ...  action, 

contract  as  justifies  the  purchaser  in  rescinding  it  (a); 

and    the   defendant    may  consequently    claim,    in   the 


[u)  See  Hartley  v.  iSinit/i,  Buck, 
368,  380  ;  Cattell  v.  Corrall,  4  Y.  & 
C.  Ex.  228,  237  ;  and  consider 
Grovr  V.  Bastard,  2  Ph.  619, 
1  De  C  M.  &  G.  69,  where  the 
undue  influence  alleged  would 
have  rendered  the  will  invalid  at 
law.  It  is  respectfully  submitted 
that  Sir  Edward  Fry,  in  his  state- 
ment of  the  law  (Sp.  Perf.  ^  891 
(vi.),  892,  893,  3rd  ed.),  does  not 
lay  sufficient  stress  on  the  distinc- 
tion pointed  out  by  Leach,  V-C, 
in  Hartley  v.  Siniih,  ubi  sup., 
between  the  suspicion  of  a  defect 
affecting  only  the  equitable  title 
(where  the  purchaser,  if  attacked, 
could  shield  himself  by  the  plea 
of  purchaser  for  value  of  the  legal 
estate  without  notice  of  the  defect) 
and  a  suspicion,  for  which  there 
is  apparently  reasonable  ground, 
that  the  facts  are  in  truth  such  as 
would  avoid  at  lair  .some  assur- 
ance stated  as  part  of  the  title. 

{x)  Above,  pp.  1073—1078.  It 
may  also  be  noted  that  judgment 
for   specific   performance  against 


either  party  to  the  contract  will 
preclude  him  from  successfully 
suing  for  damages  at  law  ;  for, 
as  a  general  rule,  the  judgment 
could  not  have  been  pronounced 
if  the  other  party  had  committed 
a  breach  of  contract  (above,  p. 
1096),  so  /A«<  question  is  concluded 
between  them.  And  in  the  cases 
where  a  man  may  obtain  an  order 
for  specific  performance,  notwith- 
standing that  he  has  broken  the 
contract  at  law  (above,  pp.  1093, 
1094),  the  other  party  would, 
under  the  old  practice,  have  been 
restrained  from  suing  on  the 
contract  at  law ;  so  that  he  has 
now  no  right  to  bring  such  au 
action  ;  Levy  v.  Lindo,  3  Mer.  81  ; 
Reynolds  v.  Nelson,  6  Madd.  290  ; 
Beaufort  v.  Glynn,  3  Sm.  &  G. 
213,' 226;  and  see  Garbutt  v. 
FawcHS,  1  Ch.  D.  155  ;  IVriqht  v. 
Rrdgravr,  11  Ch.  D.  24. 

(//)  Above,  pp.  1076—1078. 

[z)  Above,  p.  1111  and  n.  (r). 

[a)  Above,  pp.  1037 — 1039, 
1051. 


1118 


OF  THE  REMEDIES  FOR  BREACH  OF  THE  CONTRACT. 


vendor's  action,  to  have  an  order  for  repayment  of  his 
deposit,  with  interest  thereon,  and  establishing-  his  lion 
on  the  land  sold  for  the  deposit  and  interest  and  his 
expenses  of  investigating  the  title  (?)). 


Specific  per- 
formance at 
siiit  of  the 
purchaser. 


If  the  purchaser  of  land  sue  for  the  specific  ]ierform- 
ance  of  the  contract,  he  is,  as  we  have  seen  (c),  entitled 
to  an  inquiry  as  to  the  title;  but  he  takes  this  inquiry 
at  his  own  risk.  For  if  he  be  aware  of  objections  to 
the  title,  and  upon  the  inquiry  the  vendor  fail  to  prove 
a  good  title  according  to  the  contract  (which  is  all  that 
he  can  be  called  upon  to  show),  the  purchaser  must 
either  waive  his  objections  to  the  title,  and  pay  the 
costs  of  the  inquiry  into  title,  or  else  he  must  submit 
to  have  his  action  for  specific  performance  dismissed 
without  costs  {d) .  If  he  accept  the  latter  alternative, 
he  will  not  be  precluded  from  suing  at  law  for  damages 
for  the  vendor's  breach  of  contract,  but  he  will  be 
unable  to  recover  from  the  vendor,  as  damages,  his 
own  costs  of  his  action  for  specific  performance  (e).  So 
also,  if  the  vendor  had  disclosed  such  a  title  as  the 
purchaser  was  bound  to  accept,  and  the  purchaser 
subsequently  sued  for  specific  performance  and  claimed 
an  inquiry  into  title,  the  purchaser  would  have  to  pay 
the  costs  of  the  inquiry.  And  if,  in  such  case,  the 
purchaser  had  raised  objections  to  the  title,  which  the 
Court  would  not  uphold,  and  he  had  no  other  cause  of 
complaint  than  the  vendor's  refusal  to  admit  these 
objections,  the  purchaser  would  have  to  pay  the  ven- 
dor's costs  of  the  action  (/) .  The  dili'ercnce  between  the 
purchaser's  position   in  proceedings    for    specific  per- 


(A)  Kilion  V.  Hcu.ctt,  1904, 
W.  N.  21  ;  and  see  Jtr  Iucnnni(.r 
and  ytird'f  rovtrnct,  1906,  W.  N. 
216;  above,  pp.  10;)1  — 10;')1. 

ic)  Above,  pp.  1110,  nil. 

[d)  Above,  p.  88. 


{c)  Above,  pp.  88,  n.  [x),  1070, 
1075. 

(/)  Sec  Lyde  v.  Ynrborough, 
John.  70  ;  I'hillipisun  v.  Gibbon, 
L.  R.  6  Ch.  428,  434. 
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formance  brought  against  him  by  the  vendor,  and  that 
wliich  he  occupies  in  case  he  bring  such  an  action 
himself,  is  a  matter  of  the  greatest  importance  to  a 
conveyancer  advising  the  purchaser  on  title.  We  have 
seen  that  in  many  cases  a  purchaser  may  resist  specific 
performance  at  the  vendor's  suit  unless  the  vendor 
produce  a  better  title  than  he  has  contracted  to  show; 
whilst  if,  in  the  same  eireumstances,  the  purchaser  seek 
actively  to  enforce  his  own  right  to  specific  performance 
of  the  contract,  he  will  be  obliged  to  accept  such  a 
title  as,  according  to  the  construction  placed  on  th(> 
agreement  in  a  Court  of  law,  the  vendor  has  stipu- 
lated that  he  will  provide  {g) . 

The  cases,  in  which  the  vendor  or  purchaser  is  en-  Specific  pcr- 
titled  to  obtain  an  order  for  specific  performance  of  the  ^i"+™'^(^"n'^. 
contract  with  compensation  for  some  error  of  descrip-  pensatiou. 
tion,  have  been  already  discussed  in  connection  with 
the  subject  of  the  completion  of  the  contract  [h). 

If  either  party  to  a  sale  of  land  fail  to  comply  with  Failure  to 
an  order  of  the  Court  that  he  shall  perform  the  contract  a"iud<^ment^ 

specificallv  (i),  the  other  may  at  his  election  adopt  one  for  specific 

-  "  /7  \      -n-  1  1  1      /-I  performance. 

01  two  courses  {k).   h  irst,  he  may  apply  to  the  Court  to  Proceedin-'s 
enforce  the  judgment.     That  is  to  say,  he  may  obtain  to  enforce  the 
an  order  fixing  a  time  and  place  for  conveyance  and 
payment  of  the  purchase  money,  or  fixing  a  time  within 
which  the  judgment  for  specific  performance  is  to  be 
obeyed,  and  in  default  of  compliance  with  this  order  ho 
may  proceed   against    the   disobedient    party  for   con- 
tempt (Z).     And  if  the  party  in  default  be  the  vendor,  Vesting  order, 
the  purchaser  may  obtain  a  conveyance  of  the  land  to 

(<?)  Above,  pp.  38,  88,  196— 198,  (/.•)  Fry,    Sp.   Perf.   ^    1171— 

204—207,210,211,768,770.776,  1173,   3rd  ed. ;    Seton  on  Judg- 

826.  nients,  2285,  6th  ed. 

(A)  Above,  pp.  722 — 732.  {!)  Seton  on  Judgments,  2285 

(i)  Above,  p.  1092.  —2287,  6th  ed. 
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Order  iov 
rescission  of 
the  contract. 


himself  by  means  of  a  vesting  order  or  an  order 
appointing  a  person  to  convey  under  the  Trustee  Act, 
1893  (m) .  Secondly,  in  case  of  failure  to  comply  within 
a  reasonable  time  witha  judgment  for  specific  perform- 
ance, or  to  comply  with  an  order  fixing  a  time  for 
completion,  the  party  not  in  default  may  obtain  an 
Enforcing  the  order  for  the  rescission  of  the  contract  (w).  Besides 
these  remedies,  if  the  purchaser  were  the  party  in 
default,  the  vendor  may  apply  to  the  Court  to  enforce 
his  lien  for  the  unpaid  purchase  money  (o)  and  to 
obtain  an  order  for  a  re-sale  by  the  Court  to  realise 
the  amount  due  thereon  (p),  or  for  liberty  to  exercise 
an  express  power  of  re-sale  reserved  to  him  by  the  con- 
tract (g) . 


Jui'isdiction 
of  County 
Courts  in 
specific  per- 
formance. 


The  County  Courts  have 
the  specific  performance  of 

(»0  Stat.  56  &  57  Vict.  c.  53, 
ss.  2tj — 34  ;  above,  p.  036,  n.  (//)  ; 
Seton  on  Judgments.  "2287,  2288, 
6th  ed.  ;  and  see  stat.  47  &  48 
Viet.  c.  61,  8.  14. 

f«)  Above,  pp.  1051,  n.  (///), 
1055,  n.  (/),  1074,  n.  (d).  This 
case  appears  to  form  an  exception 
to  the  rule  that  an  election  once 
exercised  to  affirm  or  rescind  a 
contract  cannot  afterwards  be 
revoked  (above,  pp.  829,  998)  ; 
for  by  obtaining  judgment  for 
specific  performauceof  the  agree- 
ment the  party  had  previously 
affirmed  it;  above,  pp.  1050,  1073, 
1074;  see  linkrr  v.  Wi/ltams,  62 
L.  J.  Ch.  315.  It  is  thought  that 
the  ground  of  this  exception  is  that, 
if  one  party  commit  a  contempt 
of  Court  in  disobeying  an  order 
that  he  shall  perforin  the  contract 
specifically,  this  is  such  an  abso- 
lute repudiatifiiiof  liisduty  under 
tlic  coulrHct  that  it  would  be  a 
}iardshi[)  to  oblige  the  other  to 
cjirry  out  the  agreeiiieut  aud  not  to 
allow  him  to  recede  from  it.  The 
writer  has  followed  Sir  Edward 
Fry's  statement  (above,  p.  1119, 


jurisdiction  in  actions  for 
anv  aorrcement  for  the  sale 


n.  (k)),  that  in  the  above-men- 
tioned circumstances  rescission 
may  be  claimed  by  either  party 
to  the  contract ;  but  he  has  not 
found  any  leported  case  in  which 
the  contract  has  been  rescinded 
on  the  purchaser's  application. 
But  if  the  principle  above  sug- 
gested be  cori-ect,  the  purchaser 
should  be  equally  entitled  to  the 
relief  of  rescission  in  case  the 
vendor  refuse  to  convey.  Apart 
from  statute,  which  now  enables 
the  purchaser  to  obtain  a  vesting 
order,  the  purchaser  would  have 
had  no  remedy  to  obtain  a  con- 
veyance if  the  vendor  did  not 
choose  to  be  coerced  by  the  pro- 
cesses of  attachment  or  seques- 
tration ;  aud  in  that  case  it  would 
be  obviously  inequitable  to  hold 
him  to  the  contract. 

(o)  Above,  pp.  506,  1026. 

[p)  Above,  pp.  53,  n.  {/>),  1032, 
1060,  1061  ;  Seton  on  Judgments, 
2290. 

(rj)  tihuUkuiirth  v.  Clews,  1910, 
1  Ch.  176  ;  see  above,  pp.  1059, 
1060,  and  n.  {<•). 


OF  THE  REMEDIES  FOR  BREACH  OF  THE  CONTRACT.  1121 

or  purchase  of  any  property,  where  the  purchase  monev 
does  not  exceed  the  sum  of  500Z.  (/■).  It  has  been  held 
that  this  jurisdiction  exists  where  the  contract  is  for  the 
sale  of  an  equity  of  redemption  for  a  price  not  exceeding 
6001.,  although  the  amount  of  the  price,  together 
with  that  of  the  charges  on  the  property,  exceed  that 
sum  (s). 


§4. — Of  a  Vendor  and  Purchaser  Summons. 

At  the  present  time,  when  a  vendor  and  purchaser  of  Vendor  and 
land  are  at  variance  upon  some  matter,  which  prevents  summons, 
the  completion  of  the  contract,  and  neither  of  them  will 
give  way,  they  usually  prefer  to  submit  the  point  at 
issue  to  the  Court  in  a  Vendor  and  Purchaser  sum- 
mons (i^)  ;  and  if  the  question  between  them  can  be 
decided  in  such  proceedings,  it  appears  that  this  is  the 
proper  course  to  take  (u) .  Vendor  and  Purchaser  sum- 
monses owe  their  origin  to  the  Vendor  and  Purchaser 
Act,  1874  (x),  which  enacted  that  a  vendor  or  purchaser 
of  real  or  leasehold  estate  in  England,  or  their  repre- 
sentatives respectively,  ma}'  at  any  time  or  times  and 
from  time  to  time  apply  in  a  summary  way  to  a  judge 
of  the  Court  of  Chancery  in  England  in  chambers,  in 
respect  of  any  requisitions  or  objections,  or  any  claim 
for  compensation,  or  any  other  question  arising  out  of 
or  connected  with  the  contract  (not  being  a  question 
affecting  the  existence  or  validity  of  the  contract),  and 
the  judge  shall  make  such  order  upon  the  application  as 
to  him  shall  appear  just,  and  shall  order  how  and  by 


(>•)  Stat.   51   &  52  Vict.  c.   43,  (m)  See    Kiii(/   v.    Chamberlm/n, 

s.  67  (4).  1887,  W.  N.  158,  159. 

(.v)   R.     V.     Judge     Whitehornr.  [x)  Stat.    37  &  38  Vict.  c.  78, 

1904,  1  K.  B.  827.  s.  9,   also  providing'  for  similar 

[t)  Above,  pp.  39,  1050.  applioatims   to   a   judt^c  of   th<^ 

Court  of  Chancery  in  Ireland. 
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whom  all  or  any  of    the  coats  of  and  incifh^nt   to  the 
appliration  shall  ho  borne  and  paid. 


Parties  are 
in  the  same 
position  as  on 
a  reference  as 
to  title  in  an 
action  for 
specific  per- 
formance. 


Whatever  could  bo  done  in  chambers  upon  a  reference 
as  to  title  under  a  decree  for  specific  performance,  when 
the  contract  was  established  (jy),  can  bo  done  upon  pro- 
ceedinsrs  under  this  enactment.  It  enables  the  parties 
to  put  themselves  in  chambers  in  exactly  the  same 
position  in  which  they  would  have  been,  with  all  the 
rights  which  thev  would  have  had,  under  the  old  form 
of  decree.  Evidence  by  affidavit  may  therefore  be 
given,  and  the  deponents  may  bo  cross-examined  (0). 


Questions 
proper  to  be 
decided  in  a 
V.  &  P. 
summons. 


Questions 
affecting'  the 
validity  or 
existence  of 
the  contract. 


The  principal  questions  proper  to  be  decided  in  a 
Vendor  and  Purchaser  summons  are  questions  of  the 
construction  of  the  contract  (a),  questions  as  to  the 
sufficiency  of  the  vendor's  title  (h),  and  questions  as  to 
conveyance  and  the  form  of  the  conveyance  (c)  and  the 
adjustment  of  accounts  in  view  of  the  completion  of  the 
contract  (^V  In  fact,  as  a  general  rule,  all  questions 
may  be  so  decided  which  may  arise  between  a  vendor 
and  purchaser  on  the  assumption  that  there  is  an  unim- 
peachable contract  of  sale  existing  between  them,  and 
which  must  be  cleared  up  before  the  parties  can  proceed 
to  completion. 

It  will  bo  observed  that  the  Court  has  no  jurisdiction 
to  decide  in  a  Vondoi-  and  Purchaser  summons  any 
question  affecting  the  existence  or  validity  of  the  con- 
tract. If,  therefore,  the  contention  of  either  party  be 
that  no  contract  was  ever  formed,  or  that  the  contract 
is    not    onforci\nblo    (■A'<    Foi-    non-comj^lianco   Avith  the 


(//)  Above,  p.  1111  and  n.  («). 

(z)  lie  Burrniighii,  Lynn  mid 
Sexton,  5  Ch.  D.  GOl. 

(rt)  Hoe  lie  Ilnijhes  and  Ashley'' s 
contract,  1900,  2  Ch.  595. 


ih)  See  cases  cited  above,   pp. 
1052,  1053,  n.  (<7). 

(c)  See    above,    pp.    164,    165, 
181,  640,  n.  (o),  641,  n.  (.r). 

[d]  Above,  pp.  712  »q. 
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Statute  of  Frauds  (e)),  or  that  it  is  void  for  mistake  or 
illegality,  or  voidable  for  misrepresentation,  fraudulent 
or  imiocent  (/),  for  duress  or  undue  influence,  or  by 
reason  of  any  relative  equitable  disability  {g),  the  dis- 
pute cannot  be  settled  in  a  Vendor  and  Purchaser  sum- 
mons, but  the  party,  who  insists  on  his  rights,  must 
assert  them  by  action.  It  is  held,  however,  that  if  Court  may 
the  controversy  between  the  parties  include  any  question  t^iestiou"^ 
which  may  properly  be  determined  on  a  Vendor  and  pi'oper  to  be 

-r»        1  '  1  11  •  1  11-      dealt  witli, 

rurchaser  summons  and  would  require  to  be  settled  in  though  the 

case  the  contract  were  valid,  the  Court  may  decide  it  in  yahdity  of 

'  '^  _  the  contract 

such  proceedings,  notwithstanding  that  the  validity  of  be  also  dis- 
the  contract  (as  in  case  of  an  alleged  misrepresentation)  ^ 
be  also  disputed  {h) .  We  may  also  note  that,  asi  the  Act 
particularly  confers  jurisdiction  to  determine  claims 
of  compensation,  the  Court  may  decide  on  summons 
any  question  respecting  that  particular  form  of  mis- 
representation which  consists  in  failure  to  show  title 
to  the  whole  property  described  in  the  contract,  and 
which  is  properly  the  failure  to  deliver  the  entire  article 
contracted  for  (i). 

The  excluded  questions  affecting  the    existence    or  Objections  to 

validity  of  the  contract  (k)  appear  to  be  such  conten-  ^P^ciiic  per- 
■^  \    /      rr  tormance 

{e)  Above,  pp.  3 — 11.  intended  that   the   term  was  to 

(/)  lie  Davis  and  C'avei/,  40  Ch.  commence  on   a  particular  day, 

D.  601,  607 — 609  ;  Be  Hughes  and  notwithstanding  that  one  of  the 

Ashlei/'s  contract,  1900,  2  Ch.  595,  parties  raised  the  contention  that 

602,   604  ;  above,   pp.  205,   828,  the   omission   to   name    the   day 

n.  (m).  rendered   the   contract   void    for 

[ff]  Above,  p.  1079.  uncertainty.     This   seems   to   be 

(h)  Re  Hughes  and  Ashleif  s con-  an  extreme  instance  of  the  exer- 

tract,   1900,  2  Ch.    595.      In  Re  cise  of  the  jurisdiction. 

Lander  and  Baglei/'i  contract,  \^^z,  (i)  See   Re    Terry    and   JVhitc  k 

3  Ch.  41,  it  was  decided,  on  the  contract,  32  Ch.  D.  14  ;  Re  Fawcett 

ground  that  any  question  of  the  and  Holmes,  42  Ch.   D.    150;  Re 

construction  of  the  contract  may  Hare  and  O' More' s  contract,  1901, 

properly  be  determined  in  a  V.  &  1  Ch.  93  ;   Re  Puckett  and  Smith's 

P.   summons,  that  under  a  con-  contract,  1902,  2  Ch.  258  ;  above, 

tract  to  grant  a  lease,  not  par-  pp.  722 — 732,  828. 

ticularly    specifying   from   what  (k)  Above,  pp.  1121,  1122. 
day  the  term  was  to  run,  it  was 
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wlucL  would     tions  as  put  in  issue  the  existence  or  validity  of  the 

be  no  defence 

at  law.  contrsict  at  laiv ;  and  it  appears  that,  as  the  contractors 

are  in  the  same  position  on  a  Vendor  and  Purchaser 
summons  as  if  they  were  parties  to  an  action  for  specific 
performance  of  their  agreement  {l),  they  are  not  pre- 
cluded from  raising  in  such  a  summons  any  objection 
to  carrying  out  the  contract,  which  would  be  a  good 
ground  of  defence  to  an  action  for  specific  performance, 
but  not  to  an  action  for  breach  of  the  contract  at 
law  (m) .  For  example,  either  party  may  so  raise  any 
objection  to  the  performance  of  the  contract  on  the 
ground  of  unfairness,  including  such  innocent  mis- 
representation or  such  non-disclosure  of  some  matter  of 
title  as  would  not  avail  to  set  aside  the  contract  at 
law(w).  It  appears  too  that  an  objection  to  perform 
the  contract  specifically  on  the  ground  of  mistake, 
coupled  with  hardship  (o),  might  well  be  raised  in  a 
Vendor  and  Purchaser  summons,  especially  as  it  would 
probably  involve  the  resistance  of  a  claim  for  compen- 
sation (p) .  And  the  defence  that  the  title  is  too  doubt- 
ful to  force  upon  an  unwilling  purchaser  may  be  raised 
The  parties'      in  such  proceedings  (g) .     Here  it  may  be  remarked  that 

position  vanes  jj-j  g^  Vendor  and  Purchaser  summons  the  position  of 

according  to  . 

the  contention  each  part}%  as  regards  the  specific  performance  of  the 

either.  ^  contract,   is  determined,    not   by   the  incident  of    his 

having  taken  out  or  being  a  respondent  to  the  summons, 

but  by  the  contention,  which  he  raises  therein.    Thus  we 

{I)  Above,  p.  1122.  768,  769,  n.  (/),  770,  771,  826. 
(m)  See  above,  pp.  1101  .sv/.  (o)  Above,  pp.   724,  726,   776, 

(«)  lie  Marsh   and  Earl  Grnn-  111 ;  see  also  Wood  v.   Scarth,  2 

viile,  24  Ch.  D.  11  ;  Re  Davis  and  K.   &  J.  33  ;    Rudd  v.    LascelUs, 

Cavey,  40  Ch.  D.  601  ;  Re  National  1900,  1  Ch.  81o,  820. 
Provincial  Bank   of  England  and  (p)  Above,  p.  1121. 

Marsh,  1895,  1  Ch.  190;   Re  Hae-  [q)     Re  New  Land  Development 

dicke  and   Lipski's  conlroct,  1901,  Association  and  Gray,  1892,  2  Ch. 

2  Ch.  606  («^«!  ^Mf^-jr,  whether   in  138;     Re     IToUis'     Hospital    and 

this  case   the  leaniod  jud<,''0  w;ts  Haijuc,     1899.     2    Ch.    .540  ;     Re 

ri^ht   in   ordering  tlie  return  of  H(()idinan    and    Wilcox's   contract, 

the  deposit);  see  above,   j)p.   38,  1902,  1  Ch.  599. 
77,  78,  109,  197,    199,  204—210, 
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have  seen  (r)  that  a  purchaser  insisting  as  phiintiff  on 
the  specific  performance  of  the  contract  must  accept 
such  title  as  the  vendor  has  contracted  or  is  able  to 
give;  although  if  the  purchaser  were  the  defendant,  ho 
might  be  able  to  require  a  better  title  as  the  condition 
of  the  vendor's  enforcing  specific  performance  against 
him.  Tiiere  may  be  the  same  difference  in  the  pur- 
chaser's position  in  a  Vendor  and  Purchaser  summons 
according  as  he  contends  that  the  vendor  shall  carry 
out  the  contract,  or  that  he  himself  is  not  liable  to 
perform  it  specifically.  But  he  may  himself  take  nut  a 
Vendor  and  Purchaser  summons  to  establish  thf>  Inltcr 
contention  (s) . 

If  the  controversy  be  whether  the  contract  has  been  Questions  of 
"        .  ,  .  II-      the  discharge 

discharged  or  not  (g,  it  appears  that,  in  general,  this  of  the  con - 

cannot  be  determined  on  a  Vendor  and  Purchaser  sum-  *™''*^- 

mons;    for  such   a   contention   puts  in  issue  the  very 

existence   of   the  contract,  and  the  question  would,  in 

general,  be  one  of  controverted  fact(z().     It  has  been  Discharge  by 

held,  however,  that  the   Court  has  jurisdiction  so  to  aii  express 

determine  the  question,  whether  a  power  contained  in  power  of 

1*GSC1SS10D 

the  contract  for  either  party  to  rescind  it  (such  as  the 
common  power  for  the  vendor  to  rescind  on  an  un- 
welcome requisition  (j;)),  has  been  well  exercised  (//). 
This  was  so  decided  on  the  ground  that  the  Vendor  and 
Purchaser  Act  only  excluded  the  consideration  of  ques- 
tions of  the  initial  existence  or  validity  of  the  contract, 
and  did  not  prohibit  the  Court  from  pronouncing  on 
the  true  construction  of  a  power  to  rescind,  which  was 

ir)  Above,  pp.  88,  1118,  1119.  («)  See  Re  Popph'  anrl  Barrntt, 

(.«)  Re  Davis  and  Cavcy,  40  Ch.  I'o  W.  R.  248. 

D.   601  ;    Rr   Scott  and   Alvarrz's  {.>■)  Above,  pp.  182—188,  lOlo, 

contract.    1895.    1    Ch.    596  ;     Re  1016. 

Hol/is'  ITospital  and  Ha^iie.  1899,  {>/)  This  point  is  established  by 

2    Ch.    540  ;     Ite    Ifandinan    and  numerous  decisions   besides  that 

Wilcox'' s  contract,  1902,  1  Ch.  599  ;  cited  in  the  next  note  ;    see  cases 

above,  pp.  205  — '208,  C78,  n.  («j.  cited  above,  pp.  182—188. 

(0  Above,  p.  1079. 

w.— II.  17 


1126 


OF  THE  REMEDIES  FOR  BREACH  OF  THE  CONTRACT. 


Discharge  for 
impossibility 
of  perform- 
ance. 


an  express  term  of  the  agreement  itself  (z) .  The  con- 
struction of  any  clause  contained  in  the  contract  may 
certainly  be  determined  in  a  Vendor  and  Purchaser 
summons  (rt);  but  it  is  submitted  that  the  excluded 
questions  are  not  only  those  relating-  to  the  initial 
validity  or  existence  of  the  contract.  And  it  is  thought 
that  if  either  party  contend  that  the  contract  has  been 
discharged  by  mutual  assent  (b),  otherwise  than  under 
an  exj^tress  power  of  rescission,  and  the  other  party 
dispute  this,  the  controversy  could  only  be  determined 
by  the  Court  in  an  action.  As  to  discharge  for  im- 
possibility of  performance  (c),  it  appears  that  the  Court 
might  in  a  Vendor  and  Purchaser  summons  determine 
whether,  upon  the  true  construction  of  the  contract, 
the  sale  were  madesubject  to  sucha  condition  as  would, 
in  case  of  the  impossibility  of  its  fulfilment,  cause  the 
parties  to  be  discharged  from  their  agreement  (d) .  But 
if  this  were  decided  in  the  affirmative,  it  is  thought  that 
the  question,  whether  the  parties  were  in  fact  so  dis- 
charged, could  only  bo  tried  in  an  action.  It  is  also 
submitted  that  an  action  is  the  proper  jiroceeding  for 
the  trial  of  disputed  questions  of  fact,  as  to  whether  the 
contract  has  been  discharged  by  bankruptcy  (c)  or  by 
performance  (/),  or  whether  the  right  of  action  arising 
from  a  breach  of  the  contract  has  been  discharged  by 
any  means  (g),  or  barred  by  any  Statute  of  Limita- 
tions {h). 


It  has  been  decided  that  on  a  Vendor  and  Purchaser 

rescission  of      j^m^jmoi^s  \\iq  Court  may  not  only  answer  any  question 

properly   submitted    lo    if,    but    may   also  direct  such 

things  lo  ])r  (h)n('  as  would  be  th(>  ualural  consequence 


Older  for 
rescission 
The  contract 
and  conse- 
(juential 
relief. 


(c)  lie  Jticksuii   (itid   ll'(io(//i/ii-/i\ 
(-0)1  trait,  37  Ch.  D.  4  I. 
(a)  Above,  p.  1122. 
{fi)   Above,  pp.   1008  St/. 
{(■)  Above,   i>i).   10 IS  SI/. 


(il)  Above,  p.  1019. 

{!']  Above,  p.  102'2. 

if)  Above,  p.  1()2;5. 

(ij)  Above,  pp.  10-12,  lOi;}. 

(//)  Above,  p.  l()4rn 
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of  the  Court's  decision.     If,  liioroforo,  a  purchaser  of 

laud  lake  out  a  suniinons  claiming'  tliat  Iiis  I'luiuisitioiis 

have  not  heen  sufliciently  answered   and  tiiat  a  good 

title  has  not   been   shown,   and  th(>  Court  uphold  hi>! 

contention  (so  thai  \ir,  woukl  he  entitled  to  rescind  the 

contract,  or  to  claim  damages  for  its  breach  (?')),  the 

Court  has  jurisdiction  in  the  summons  to  make  an  order 

rescinding  the  contract  and  to  order  the  vendor  to  return 

the  deposit  Avith  interest,  and  to  pay  the  purchaser's 

costs  of  investigating-  the  title  (fc).     And  it  has  been 

further  held  that,  if  a  vendor    take    out  a  summons, 

claiming  that  he  has  shown  a  good  title,  and  th(^  Court 

decide  that  he  has  not,  the  purchaser'  may  in  the  same 

proceeding  obtain  an  order  for  the  rescission    of   the 

contract,  repayment  of  the  deposit  with  interest,  and 

payment  of  his  costs  of  investigating  title  (l).     But  it 

is  considered  that  this  jurisdiction  does  not  go  beyond 

authorising  an  order  for  payment  to  the  purchaser  of 

such  expenses  as  he  could  recover  at  law  either  in  the 

event  of  his  rescinding  the  contract  (m)  or  as  damages 

according  to  the  rule  in  Flureau  v.  Thornliill  (n);  and 

that  if  the  purchaser  claim  substantial  damages,  as  for 

a  wilful  breach  of    the    vendor's  duty  to    convey  the 

land  (o),  he  must  assert  his  rights  by  action  (p).     It  is  Whether  an 

a  question   whether   the   Court   has   jurisdiction  on  a  '^i"^!|'' "an  lie 

^  J  made  giving 

Vendor  and  Purchaser  summons,  where    an   order   is  effect  to  the 

made  at  the  purchaser's  instance  for  the  rescission  of  the  Uen. 

contract,  to  make  a  further  order  establishing  the  pur- 


(t)  Above,  pp.  1038,  lOoO.  L.  T.  213  ;  Jie  TVallrr  and  Oak- 
Ik)  Re  Hiqfiim  and  Hitchman's  sJinft's  contract,  1901,  2  Ch.  383. 

contract,  21  Ch.  D.  95  ;    Re  Har-  (iii)  Above,  pp.  1052— 10o4. 

f/reaces   and    T/ioinjj.son\i   contract,  {;/)  2  AV.  Black.  1078  ;    above, 

32   Ch.   D.  454  ;    Re  Rri/ant  and  p    1063. 

Barningham's  contract,  44  Ch.  D.  (o)  See   above,  pp.  1066,  1067, 

218,  222;   Re  .Marshall  and  Salt's  1072. 

contract,  1900.  2  Ch.  202,  2U6  ;  Re  [p)  Re  Hargrcaves  and  Thomp. 

Hare  and  0' More' s  contract,  1901,  *w('.f  contract,  32  Ch.  D.  454,  457, 

1  Ch.  93,  96.  459;    Re  Wilsons  and  Stevens''  cun- 

[l]  Re  Hif//fins  and  Rcrcival,  59  tract,  1894,  3  Ch.  540. 
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chaser's  lieu  for  the  deposit  and  interest  and  his  ex- 
penses of  investigating-  title  {q).  It  is  laid  down  in  the 
judgments  of  Pearson,  J.,  in  Tie  Yeilding  and  Wesl- 
hrook(r)  and  Chittj^,  J.,  in  Re  New  Land  Develop- 
ment Association  and  Gray  (s),  that  the  j)urchaser  is 
entitled  to  such  an  order;  but  in  the  former  case  the 
order  was  not  in  fact  made  (t),  and  in  the  latter  the 
order  made  was  affirmed  on  different  grounds  and  the 
point  was  not  dealt  with  in  the  Court  of  Appeal.  An 
order  charging  the  vendors  interest  was  made  in  the 
Irish  ease  of  Re  Priestleij  and  Davidson  (u);  but  in 
England  it  has  not  been  the  general  practice  for  pur- 
chasers to  claim  or  for  the  Court  to  make  such  an 
order  (a;);  and  it  does  not  appear  that  this  question 
has  ever  been  discussed  in  the  Court  of  Appeal.  An 
order  of  this  kind  was,  however,  made  by  Kekewich,  J., 
in  Re  Furneaux  and  Aird's  contract  (y).  It  may  be 
remarked  that  the  purchaser's  right  to  a  lien  in  case  of 
his  rescission  of  the  contract  is  clearly  established  (z) ; 
and  it  seems  to  be  just  as  much  a  necessary  consequence 
of  the  rescission  (a)  as  his  right  to  recover  the  doi)osit, 
with  interest,  and  his  costs  of  investigating  title  from 
the  vendor  personally.  The  point,  therefore,  seems 
to  fall  within  the  principle  on  which  the  jurisdiction 
was  established  to  make  an  order  on  summons  against 
the  vendor  personally  for  payment  of  these  items  (h). 

Popitionof  \y,,  liave  alreadv  pointed  out  (c)  the  curious  conse- 

tnc  parties  as  .    .  '  . 

to  repaymeut    qufMiccs  arising  from  the  fact  that  whilst  the  a])plicant 

eposi  .  {,,,(1  i.pgpojK^ipDt^  ii) .,  Y(mi(_]q,.  and  Purchaser  summons  are 

ill  I  lie  position  of  ])nilii's  to  an  action  for  s))ecitic  per- 

(q)  Above,  \>.  10-53.  p.  1127,  n  (/) ;  Settm  on  Docroos, 

(/•)   31  Cli.  D.  344,  31.').  22(10),  2267. 
(s)   1892,  2  Cli.  13K,  14G.  (y/)   i:i()(i,  W.  N.  21;'). 

(/)  Setou  'III  Juflfrniciits,  226',),  (:)  Above,  ji.  lO.Vf. 

Ctli  ed.  (")  Sfo  above.  ]>.  1127. 

in]    31  L.  1!,.  Ir.   122.  (//)   Above,  p.  1127. 

[x)    See     eases     cited     above,  [c)  Above,  jip.  3',»,  204  sq. 
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formance  as  regards  the  detcrniinalion  of  the  particular 
question  raised  {d),  they  arc  in  the  position  of  parties 
to  an  action  at  law  with  respect  to  any  consequential 
order  foi"  the  repayment  of  the  deposit. 

It  has  been  held  that  when  a  party  to  the  contract  Course  to  be 

,  i,-i-  T71  1    Ti        1  taken  on  non- 

iias  obtained  m  a  Vendor  and  Purchaser  summons  an  eompliance 
order  in  his  favour,  and  the  other  party  makes  default  ^^^^  ^ti  order 

PI       made  m  a 

in  compliance  therewith,   the    proper    course  for    the  v.  &  P.  sum- 
former  to  take  is  to  apply  to  the  Court  for  the  enforce-  ™°'^^- 
ment  of  the  order,  and  not  to  bring  an  action  for  specific 
jierformance  of  the  contract   or    for  damages  (e).     Of 
t'ourse,  any  order  made  in  a  Vendor    and    Purchaser 
summons,  that  cither  party  shall  do  some  act  or  pay 
some  money,  may  be  enforced  by  appropriate  process  of 
execution  (/) .     We  may  observe,  however,  that  although  Where  a 
the  Court  may  make  a  declaration  on  such  a  summons  oyK!*[^j^a^g 
that  the  vendor  has  sufficiently  answered  the  purchaser's 
]-ecjuisitions,  and  can  make  a  good  title  to  the  property 
sold,  it  does  not  appear  that  the  Court  has  ever  made 
an  order  in  these  proceedings  that  the  contract  shall  bo 
specifically  performed  (g).    And  in  default  of  any  such 
order  it  is  difficult  to  tee  what  process  of  execution  could 
issue   to  coerce  a  party   who  acted    in  disregard,  not 
exactly  of  a  declaration  made  against  him,  but  merely 
of  the  logical  effect  of  such  a  declaration.    In  one  cele- 
brated case,  in  which  the  Court  of  Appeal  had  made 
such  a  declaration  on  a  Vendor  autl  Purchaser  suninioiis, 


((/)  Above,  p.  1122.  ol.J,    rjl'J  — .321,  on  the  lu-opriety 

(c)     TIi(i)>'p'«)n     V.     Unifier,     29  of   determining    in    a   V.    &    V. 

W.  R.  520,  1881,  W.  N.  48.  Nunimous    the    general   queytioii 

(/)  R.  S.  C.  1883,  Ord.  XLII.  wliether  a  good  title  has  or  has 

rr.  3.  7,  24  ;  Seton  on  .Judgments,  not  been  shown.     The  practice  of 

421  sfj.,  6th  ed.  so  doing  has,  however,  the  sanc- 

iji)  See   Seton    on    .Judgments,  tion  of  the  Court  of  Appeal ;    lie 

2264  xq.,  6th  ed.  ;  and  see  above,  Jliinoii(/Jis,  Lynn  and Si-xton,  b  Cli. 

p.  1127.   And  see  the  observations  D.  GOl ;  lie  Hnrgrravcn  nnd  Tliomp- 

of  Kekewich,  .J.,  in  Re  WaUis  and  nonx  conlraet,  32  Ch.  D.  454. 
Bar)iard''s   contyact,    18'J9,    2    Ch. 
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and  the  purchaser  declined,  on  the  ground  of  objections 
subsequently  discovered,  to  complete  the  contract,  tho 
vendor  brought  an  action  for  specific  performance  of 
the  contract;  and  it  does  not  appear  that  the  propriety 
of  this  course  was  questioned  (h) .  In  that  case  the 
purchaser  counter-claimed,  by  leave  of  the  Court,  to 
review  the  previous  decision  in  the  matter,  on  the 
ground  that  it  was  obtained  in  ignorance  of  material 
facts,  which  were  then  unknown  to  him  and  which  he 
had  subsequently  discovered,  but  could  not,  with  reason- 
able diligence,  have  discovered  any  earlier;  and  in  the 
event  he  was  enabled  to  avoid  specific  performance  of 
the  contract.  If,  however,  the  purchaser  had  had  no 
such  ground  of  defence  it  does  not  appear  that  the 
vendor  could  have  taken  any  other  proceedings  than  an 
action  for  specific  performaiice,  in  order  to  enforce 
compliance  with  tlie  logical  result  of  the  declaration 
that  he  had  shown  a  good  title. 


Cou  tract  to 
grant  a  lease. 


Voluntary 
irift. 


An  application  by  wa}'  of  Vendor  and  Purchaser 
summons  may  be  made  in  case  of  a  contract  to  grant  a 
lease  of  land  (i),  as  well  as  of  a  sale  of  leaseholds  (7v). 
But  such  proceedings  are  not  applicable  to  a  voluntary 
gift  of  or  a  gratuitous  promise  to  convey  land.  They 
may,  however,  be  taken  in  the  case  of  a  contract  for  a 
nominal  consideration  (/). 


Form  of 
applicatiou. 


Applications  under  the  Vendor  and  Purchaser  Act, 
1874  (»?),  are  made  by  summons  intituled  in  the  matter 
nl'  the  agr(MM)i(Mil  and  in  tlic  iiiatlci-  of  tlic  Act.  The 
litic  (if  the  siiiiiiiioiis  should  state  sliortl}'  the  date  of 
llie  colli lact,  the  parties  tliercto,  and  the  })articulars  of 


(/<)  Jtc  ficotl.  i/ii'l  Alcariz's  am- 
Iract,  1H!)5,  1  Ch.  rjiK;,  GIO,  IHOr), 
•1  Ch.  ';o;3  ;  above,  pp.  20G,  207. 

(i)  Jir  Linidiy  and  lUujUif  s  am- 
tracl,  !8!J2,  3  Ch.  41. 


(/■)  Sec  above,  j).  97,  n.  {m). 
[l]  Re  Mtirijiiis  of  S((/isf>itn/,  '2o 
AV.  n.  824. 

(///)   Above,  pp.  1121,   1122. 
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the  property  comprised  therein  (w).  The  summons 
may,  if  the  judge  thinks  fit,  be  adjourned  from  chambers 
into  Court  and  vice  versa  (o).  Except  in  simple  cases, 
such  summonses  usually  are  adjourned  into  Court. 

Appeals  from  an}'  order  made  in  a  Vendor  and  Pur-  Appeals  from 
chaser  summons  must,  except  by  special  leave  of  the  y  &'p.  snn\- 
Court  of  Appeal,  be  brought  within  fourteen  days,  mon^- 
This  period  is  to  be  calculated,  in  the  case  of  an  appeal 
from  an  order  made  in  chambers,  from  the  time  when 
the  order  was  pronounced  or  when  the  appellant  first 
had  notice  thereof,  and  in  all  other  cases  from  the  time 
at  which  the  order  is  signed,  entered,  or  other\vise 
perfected;  or,  in  the  case  of  the  refusal  of  an  appli- 
cation, from  the  date  of  such  refusal  (p).  Fourteen 
days'  notice  of  appeal  mitst  be  given  (q) .  It  is  thought 
that  orders  so  made  are  in  general  final  and  not  inter- 
locutory orders;  so  that,  under  the  Judicature  Act, 
1894  (r),  leave  to  appeal  therefrom  is  not  necessary. 
Such  orders  certainly  appear  to  dispose  finally  of  the 
rights  of  the  parties  (which  is  the  characteristic  equality 
of  a  final  order  (s))  in  every  case  where  a  general 
dci'laration  is  made  in  favour  of  or  against  the  title  (^), 
or  where  an  order  for  the  rescission  of  the  contract  is 
made  (u),  or  where  the  logical  result  of  the  judgment 
given  in  the  summons  is  to  settle  the  cpiestion  whether 
an  action  for  specilic  performance  or  damages  could  be 
successfully  maintained.  As  we  have  sfcn.  ;i  judgment 
of  this  kind  appears  to  debar  the  pnrties  from  raising 

(^/)  Setoii  on  .Tu.lgnientti.  2l>69,  (7)  R.  S.  C.  Onl.  LYIII.  r.   -S. 

(1th     cd.  ;      DiinieU'.s     Chancery  ir)  Stat.   !)7   k   58  \'ict.  c.  IG, 

Forms,  1201,  .5th  ed.  .s.  1. 

(0)  B.  S.  C.  Ord.  LIV.  r.  9.  (.*)   Re  Stvcktoit  Iron  Fmiincr  Co.. 

\p)  R.  S.  C.  Ord.LVIIl.rr.  9,  10  Ch.  D.  335,   34-5;    Boz,w>i  v. 

\b  \  Jfe Bli/fli  a)>d  Yoiin;/,  I'SCh.T).  Altrivrlmm    Vrban   Coiiiicil,   1903, 

416  ;  He  kickctfs  ai/d  Airnt's  run-  1  K.  B.  547,  548. 

tract,  1890,  W.  N.  Ki  :   AV  Walhn-  [t]  Above,  pp.   ll'22,   1129  and 

mid     < kxkshott' x     coiitnivt,      1902,  n.  [g). 

W.  N.  147.  {>')  Above,  p.  112(;. 
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any  question  thereby  determined  in  n  subsequent  action 
on  the  contract  {x) . 


Purchaser's 
remedies  in 
case  of  the 
discovery 
after  com- 
pletion of  a 
defect  of 
title. 


§5. —  Of  fhe  Purchaser's  Remedies  for  Uisiarhance 
after  Completion. 

If  after  completion  of  the  contract  the  purchaser 
discover  that  he  has  obtained  a  defective  title  to  the 
land  sold,  so  that  he  is  liable  to  be  ejected  therefrom  or 
disturbed  in  his  enjoyment  thereof  b}^  some  stranger  to 
the  contract  of  sale,  we  have  seen  {y)  that  his  only 
remedies  are,  (1)  to  bring  an  action  of  deceit  or  for 
rescission  of  the  contract,  if  the  vendor  have  been  guilty 
of  fraudulent  misrepresentation  {z) ;  (2)  to  sue  for  com- 
pensation if  the  contract  contained  an  express  agreement 
for  compensation  so  worded  as  to  be  applicable  to  the 
case  (a);  (3)  to  sue  for  damages  if  the  vendor  have 
given  an  express  warranty  of  liis  ownership  of  or  right 
to  sell  the  land  (6);  (4)  to  sue  for  rescission  of  the 
contract  and  the  return  of  the  purchase  money,  if  the 
agreement  of  sale  were  entered  into  under  a  mistake, 
common  to  both  parties,  as  to  some  fact  Avhich  was  a 
condition  precedent  to  their  contracting  {c)\  (o)  to  sue 
u))on  the  vendor's  covenants  for  title  (if  any)  contained 
ill  iho  conveyance  ((i) ;  and  (6)  to  sue  upon  any  other 
coxciiaiils  for  title  of  which  the  beneht  runs  with  the 
land  sold,  ;nid  has  so  devolved  upon  the  purchaser  {(•). 


U)  Above,  p.  11 -JO.  And  note 
that,  even  whci'e  an  action  for 
specific  performance  may  be 
iieceHBary  to  give  effect  to  a 
declaration  made  in  a  V.  &  P. 
suninions,  the  (question  already 
(loterniincd  in  the  summons  can- 
not be  reopened  except  on  a 
counter-claim  by  way  of  an 
action  for  review  ;  above,  p.  1130. 


(v)  Above,  pp.  611,  Coo,  6.')4, 
815,  1034,  1035,  lO.il. 

(;)  Above,  pp.  611,  653,  1)51, 
805  .s(j. 

(«)  Above,  pp.  611,  729—732. 

{h,  Above,  pp.  611,  ff53,  654, 
811,  815,  819. 

(r)   Above,  pp.  778 — 780. 

(li)  Above,  pp.  652  s/j. 

{e)  Above,  pp.  059 — 661. 
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Of  these  remedies,  the  first  three  have  been  already 
sufficiently  examined  (/) .  But  the  reader  may  bo 
reminded  that  the  common  form  of  express  agreement 
to  make  compensation  for  errors  of  description  is  not 
applicable  where  the  whole  property  described  in  the 
conveyance  has  been  assured  by  the  conveyance,  but 
the  purchaser  has  been  subsequently  ejected  from  a  part 
of  it  owing  to  a  defect  in  the  vendor's  title  {g).  And 
an  express  agreement  in  the  contract  of  sale  to  make 
compensation  for  any  defect  in  the  vendor's  title  would 
be  a  very  unusual  stipulation  ;  it  would  also  be  an 
express  warranty  of  the  vendor's  ownership.  Still,  such 
stipulations  may  possibly  be  made.  The  fourth  remedy 
above  mentioned  has  also  been  considered  in  the  chapter 
on  Mistake  {h) .  But  we  may  add  here  that  it  appc^irs  Where  the 
that,  if  the  parties  to  a  sale  of  land  had  agreed  thereto  made  under 
on  the  express  understand! iii?  that  the  vendor  avus  full  a '■ommon 

^  ^  ...  mistake  as  to 

owner  of  the  land  sold  (the  vendor  believing  this  to  be  the  vendor's 

true),  so  that  the  fact  of  the  vendor's  ownership  was  a 

condition  precedent  to  their  uniting  in  the  formation  of 

the  contract,  and  it  were  found  out  after  completion 

that  the  vendor  and  purchaser  were  both  mistaken  in 

this  assumption,  the  vendor's    title    being    wholly    or 

partially  defective,  then  the  purchaser  would  be  entitled 

to  rescind  the  contract  and  recover  the  price  paid  (i). 

Thus,  in  Cripps  v.  Reade{i),  a  vendor  of  leaseholds  Cripps  v. 

had   acquired  the  term  by   succession  from  a  person, 

whom  lie  believed  to  be  the  lawful  fidminislrator  of  a, 

former  owner.     The  vendor  told  the  purchnsiu-  thiit  fhe 

premises   were  his  right  and    property  to  do  A\h;it    In' 

liked  with,  and  if  anything  happened  he  would  see  the 

purchaser  righted.     Whereupon  the  purchaser  paid  the 

price  and  took  possession,  the  lease  being  handed  over 


(/■)  See  notes  (;.  cr,  b),   above,        1901.  2  Ch.  DS  :  above,  p.  7:^9. 
p.  1132.  (h)  Above,  pp.  778—780. 

{ff)    Debci/Jiinii     v.      Satcbridgc,  (i)   6  T.  R.  GOG. 
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to  him,  but  no  conveyance  executed.  It  turned  out  that 
the  administrator  through  whom  the  plaintiff  claimed 
■vvas  not  a  lawful  administrator.  A  rightful  adminis- 
trator was  appointed,  and  recovered  the  premises  by 
ejectment.  The  purchaser  then  sued  the  vendor  to 
recover  the  price  as  money  had  and  received  to  the  pur- 
chaser's use.  It  was  contended  that  the  only  action  (if 
any)  that  could  bo  maintained  was  upon  the  special 
warranty  of  the  vendor's  ownership  (k).  But  it  was 
considered  that  the  parties  had  contracted  on  the  express 
assumption  that  the  vendor  was  the  rightful  owner  of 
the  term;  and  it  was  held  that,  as  this  was  a  mistake, 
the  money  had  been  paid  under  a  mistake  of  fact  and 
was  recoverable  accordingly  (/) .  No  doubt  in  this  case 
no  conveyance  had  been  executed;  but  we  have  seen 
that  where  the  contract  has  been  entered  into  under  a 
common  mistake  of  fact,  it  may  bo  rescinded  after 
completion  (m).  It  should  be  observed  that  contracts 
for  the  sale  of  land  made  in  the  ordinary  form,  where 
the  purchaser  trusts  for  his  security  to  his  own  investi- 
gation of  the  title  shown,  are  not  entered  into  upon  the 
express  condition  that  the  vendor  is  the  owner  of  the 
whole  estate  sold;  and  no  such  condition' is  implied 
therein  (w). 

Remedy  on  Lct  US  now   turn  our   attention  to  the  purchaser's 

title"^"*'*  *°''    remedies  on  covenants  for  title.     We  have  seen  (o)  that 


(Jc)  No  doubt  iu  tliis  cii.sf  there  us  to  a  mutter  of  private  vijrht  (as 

was  an  express  warrant}^  of  f-lie  tliat  A.   is  the  owucr  of   JMaek- 

\eiidor'K     ownersliip,     and     this  acre)  is  a  mistake  or  rei^resenta- 

would  have  enabled  tlie  purchaser  tiou   of  iart,  see  above,  pp.  780, 

to  recover  the  j)ri<^e.  as  damage^,  819. 
althouf^h  he  liiid  taken  a  convey-  (///|   Above,  p.  778. 

anci'    of    the    laud   sold;    above,  (n)  See  Jiirev.  Ifolbcr/i, 'iDoug. 

J).  IKi'J,  11.  {/>).      But  the  action  (JiH  ;  and  other  (^ases  cited  abov(\ 

brouglit  was  not  in  form  an  action  pp.  Go  1,  n.  (17),  815,  n.  (//),  lO^^l, 

on  buch  warranty.  n.  (tj)  ;    C'/((rc  v.    LaiN/i,  L.  R.    10 

(0   Above,  p.  8;{9,  n.  (.').     And  C.  P.  Xii. 
tliat  a   mistake  or  rei)rcscutation  (o)  Above,  pp.  lO^M,  10.')1. 
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these  may  be  either  against  the  vendor  himself  on  the 
covenants  for  title  contained  or  implied  by  statute  (p) 
in  the  conveyance,  or  against  some  predecessor  in  title 
of  the  vendor's  on  covenants,  which  were  given  by  him 
and  of  which  the  benefit  has  devolved  on  the  purchaser 
along  with  the  land  conveyed  to  him.  In  either  case 
the  covenants  may  have  been  in  common  or  the  statutory 
form,  or  they  may  have  been  made  in  special  terms 
conferring  a  larger  or  a  more  restricted  guarantee  of 
indemnity  than  is  usually  given  (q) .  The  effect  of  cove-  ' 
nants  of  the  latt  or  kind,  of  course,  depends  on  the  parti- 
cular terms  in  Avhich  they  are  expressed  (r) .  Covenants 
for  title  in  common  or  statutory  form  (that  is  to  say, 
the  usual  covenants  for  right  to  convey,  quiet  enjoyment, 
freedom  from  incumbrances,  and  further  assurance,  or 
that  a  lease  is  valid  (s)),  are  either  absolute  or  qualified; 
absolute  covenants  for  title  being  given  upon  a  mort- 
gage (t),  but  not  usually  on  any  other  occasion,  and 
qualified  covenants  being  generally  entered  into  upon  a 
sale,  and  being  then  so  restricted  as  to  avail  onlvngainst 
a  defect  of  title  arising  from  the  acts,  omissions,  or 


{p)  Above,  pp.  652,  657,  662.  ouly  his  acts,  omissious  aud  suf- 

((/)   See  above,  pp.  6.V2  m/.,  6.')7,  ferauce.s  ;  Sug-.  V.  ic  P.  602,  (iO:j  ; 

66.3;      DavidsoL,     Prec.     Couv.,  2   Dart,    V.   &    P.    785,  5th  ed.  ; 

vol.  2,  pt.  1,  pp.  371>  ct  11.,   381,  885,  6th  ed. ;    793,  794,   7th  od. 

4th  ed.  And  see  Sug.  V.  &  P.  599—604, 

(r)  Thus  covenants  against  the  610—615;  2  Dart,  V.  &  P.  783 

acts   of   all   per.sons  claiming  or  .>v/.,   5th   cd.  ;    883    sq.,  6th    ed.  ; 

prefcjidiiif/  to  claiii)  any  right  are  791  sq.,  7th  ed.     As  to  questions, 

broken   by  a  wrongful  eviction  ;  to  what  extent  covenants  for  title, 

Chnpluhi    V.    Sontliyatr,    10    Mod.  not  made  in   common  form,  arc 

384  ;  Sug.  V.  &  P.  600.     Cove-  limited  by  restrictive  expressions 

nants  limited  to  lawful  disturb-  used  therein,  see   Sug.  V.   &   P. 

ance    hj    specified    persons    are  605   sq.;  2    Dart,  V.   &  P.   789, 

broken  hv  entry  under  a  claim,  5th  ed. ;  889.  6th  ed. ;  798,  7th  ed. 

though  unfounded,  of  right,  but  (v)  Above,  pp.  652,  658. 

not   by  wrongful    acts   not  done  [t]     Davidson,      Prec.     Conv., 

under  any  assertion  of  title;  Lloqd  vol.  l,p.  121,  4th  ed.,  97,  5th  ed. ; 

v.    Tomkies,    1    T.   K.   671;    Sug.  vol.    2,   pt.    2,    p.    1)0.   4th    ed.  ; 

V.  &  P.  600.     Covenants  against  Wius.  Real  Prop.  608,  21st  cd.  ; 

a    man's   drfanlls    give    a    wider  above,  p.  658,  n.  (y). 
remedy   than    those    concerning 
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sufferances  of  the  vendor  himself  and  any  of  his 
predecessors  in  title  subsequent  to  the  last  previous 
conveyance  of  the  land  for  valuable  consideration  other 
than  marriage  (^i) .  As  a  rule,  the  purchaser's  only 
remedy  against  his  OAvn  vendor  is  on  the  usual  vendor's 
qualified  covenants  for  title;  and  his  remedy  against 
any  previous  vendor  will  generally  be  of  the  same  kind . 
Covenants  for  title  running  with  the  land  may^  however, 
include  some  previous  mortgagor's  absolute  covenants 
for  title;  this  will  be  so  when  the  land  has  been  sold 
under  the  mortgagee's  power  of  sale  or  foreclosed  (a?) . 
But  we  have  seen  {y)  that  when  lands  are  sold  by  a 
mortgagor  and  conveyed  with  the  concurrence  of  the 
mortgagee,  the  vendor's  qualified  covenants  for  title 
then  usually  given  by  the  mortgagor  to  the  purchaser 
appear  to  supersede  and  to  deprive  him  of  the  benefit 
of  the  absolute  covenants  contained  in  the  mortgage 
deed . 


Absolute 
covenants  for 
title  avail 
only  ao-ainst 
rightful 
claims. 


Absolute  covenants  for  title  are  not  restricted  in 
terms  so  as  to  avail  only  against  the  acts,  cVc.  of  any 
particular  persons  [z) ;  they  arc  applicable  in  case  of 
an}-  defect  of  title  arising  from  any  adverse  estate, 
interest  or  claim  outstanding  in  any  person  or  persons 
whomsoever.  They  are,  however,  limited  by  judicial 
construction  to  lawful  eviction  or  disturbance  by  any 


(m)  This  is  the  qualification  of 
the  statutory  covenants  iniplitd 
by  conveying  as  beneficial  owner 
upon  a  sale.  Vendor's  express 
covenants  for  title  in  the  old 
coininon  form  were  limited  to  the 
acts,  &c.  of  the  vendor  himself 
and  his  predecessors  in  title  siib- 
sofiuent  to  the  last  previous  sale 
or  other  conveyance  for  value 
Avhereon  pi-o])cr  covenants  foi- 
title  were  given  ;  above,  pp.  Ci'i, 
lioT,  f)<)'2.  For  the  common  aiid 
the  statutory  fonns  of  covenants 


for  title  entered  into  upon  a  sale, 
see  Davidson.  IVec.  Conv.,  vol.  2, 
pt.  I,  pp.  232,  237,  4th  ed. ;  stat. 
44  &  4.5  Vict.  e.  41,  s.  7  (1  A.,  B.)  ; 
Wms.  Real  Prop.  614,  622, 
21st  ed. 

(x)  Davidson,  Prec. 
vol.  1,  p.  121,  4th  ed. 
))t.  2,  p.  110.  4th  ed. 

(//)  Above,  p.  655. 

(::)    Davidson,      Vvev.. 

vol.  2,  pt.  2,  i)p.  no.  ;514,  4th 

ed.  ;  stat.    44    \'    45   Vict.   c.  41, 

s.  7  (1  C). 


Conv. 
vol.  2 

Conv., 
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person;   that  is  to  say,  thoy  only  guarantee  indemnity 

against  adverse  claims  which  are  rightful  (a) .     If   a 

purchaser  be  wrongfully  ejected  from  or  disturbed  in 

his  enjoyment  of  the  land  sold  after  completion  of  the 

sale,  he  must  pursue  the  proper  legal  remedies  against 

the  wrongdoer,  and  cannot  successfully  seek  indemnity 

under  any  absolute  covenants  for  title  in  common  form, 

of  which  he  is  entitled  to  the  benefit.     But  the  usual  Qualified 

(jualilied  covenants  for   title    have    a  different  effect;    afraiDst  all 

they  apply  in  terms  to  all  acts,  &c.  of  the  particular  ^"^^s,  lawful 

"^       ^  ^    "      .  .  '-  or  unlawful, 

persons  specified  therein.     If,  therefore,  any  o£  these  of  the  persons 
persons  wrongfully  evict  or  disturb  the  purchaser,  the  ''P^" 
hatter  may  take  action  under  the  covenants  for  quiet 
enjoyment  undisturbed  by  the  wrongdoer's  acts,  incum- 
hrances  or  claims  (b). 

One   most    important    consequence    of    the    regular  Purchaser's 
limitation  of  a  vendor's  covenants  for  title  (c)  is  that,  ^itie  para- 
if  the  purchaser  be  ejected  or  disturbed,  after  the  land  mount, 
has  been  conveyed  to  him,  by  some  person  rightfully 
claiming  by  title  paramount  to  that  of  the  vendor  and 
of  those  against  whose  acts,  &c.  the  vendor  has  cove- 
nanted, the  purchaser  has  no  cause  of  action  upon  the 
covenant)^  (^).     Nor  has  he  in  such  case  any  right  or 
equity  to  recover  the  purchase  money,  if  fully  paid  (e), 
or  to  resist  payment  of  any  part  thereof  which  may 
remain  due  to  the  vendor  (/).     But.  of  course,  absolute 


{a)   Difdlei/  v.   Fullioit,  3  T.  R.  Cruise  Dig.   390,   cited  Wukeman 

584  ;  Sug.  V.  &  P.  (500.  v     Rntlami,    3    Ves.     233,     'Ub  ; 

(i)  Foster  v.  Mapes,  Cro.  Eliz.  Ti/fee  v.    IFehh,  14  Beav.  14,  17  ; 

'212,213;  Xiif^k  v.   Fahiier,  h  M.  and  .see  cases  cited  above,  p.  1134, 

&  S.  374  ;   Fou-Ie  v.    Wehh,  1    B.  n.  («). 
&  C.  29  ;  Sug.  V.  &  P.  GOO.  (/)  Above,  p.    1034.     Here  it 

[c)  Above,  pp.  652,  657.  may  be   noted  that   if,  bcfurr  the 

{(l)    Above,    p.    647  :    and    see  conveyance   has    been  fully  exe- 

Tltackfratj   v.    TFvod,    5    B.    &  S.  cuted,   either  the  vendor  or  the 

325,  6  B.  &  S.  766.  purchaser,   having  bten  let  into 

{e)  Mai/>ii(rd''s  ci/sc,  2  Freem.  1,  possession,  bo  ejected  by  any  one 

3  Swanst.  651  ;    T/ioiiia.sy.  I'ou-ell,  claiming  under  a  title  paramount 

2  Cox,   394  ;    Urnisto»  v.   Fati\  4  to   the  vendor's,   the    purchaser 
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covenants  for  title  extend  to  the  case  of  any  lawful  {g) 
eviction   by  title  paramount   to  the  vendor's. 


Covenant  for 
right  to  con- 
vey, when 
broken. 


The  usual  covenant  for  right  to  convey  is  broken  if 
by  reason  of  any  act,  omission  or  sufferance  on  the  part 
of  any  person,  whose  acts,  &c.  are  covenanted  against, 
the  conveying  party  or  parties  had  not,  at  the  time  of 
the  execution  of  the  conveyance,  such  right  as  enabled 
him  or  them  to  make  a  valid  assurance  of  the  land  in 
the  manner  expressed  in  the  deed  (h).  And  it  appears, 
according  to  the  balance  of  authority,  that  a  breach  of 
this  covenant  caused  by  the  absence  of  the  right  con- 
tracted for  is  entire  and  complete  at  the  time  of  the 
execution  of  the  conveyance,  so  that  the  Statute  of 
Limitations  will  begin  to  run  in  the  covenantor's  favour 
as  from  that  date  (i),  notwithstanding  that  the  covo- 


ran  recover  any  purchase  money 
already  paid  by  him  and  x'esist 
payment  of  any  part  of  the  price 
that  remains  unpaid,  notwith- 
.standing  that  he  had  accepted 
the  title,  and  that  under  the 
vendor's  covenants  for  title  he 
would  have  had  no  guarantee  of 
indemnity  against  the  ejector's 
rights;  Cripps  v.  Rende,  6  T.  R. 
60G  (as  to  which,  see  above, 
p.  1133) ;  Johnson  v.  Johiition,  3  B. 
&  P.  162;  Sag.  V.  &  P.  ,349. 
The  reason  of  this  is  that  the 
lawful  ejectment  of  the  vendor, 
or  of  the  purchaser  holding  pos- 
session with  the  vendor'.s  assent, 
before  completion,  makes  it  im- 
possible for  the  vendor  duly  to 
fulfil  the  agreement  by  conveying 
the  \K{\A.tvilh  the  right  fo posurssioii. 
The  vendor,  therefore,  is  obliged 
to  commit  such  a  breach  of  the  con- 
tract as  entitles  the  purchaser  to 
rescind  it  and  to  recover  all  sums 
paid  on  accf)unt  of  the  price  ;  see 
abf)vc,  p]).  h-pi,  009^011,  1037— 
1039,  10.00-105'-'.  If,  however, 
tlio  purchaser  had  agreed  to  buy 
Miu^h  interest  or  title  as  the  vendor 


had  (see  above,  pp.  202,  64 G),  he 
would  be  bound  to  perform  the 
contract,  and  could  not  recover 
any  purchase  money  paid  or  resist 
payment  of  the  price,  although 
the  vendor,  or  he  himself  having 
been  let  into  possession,  were 
ejected  by  title  paramount  before 
the  contract  had  been  completed 
by  conveyance :  Early  v.  Garret, 
9  B.  &  C.  928  ;  and  .see  Best  v. 
Ilamand,  12  Ch.  D.  1  ;  above, 
p.  204.  As  to  the  purchaser's 
duty  in  fuch  a  case  to  perform 
the  contract  specifically,  see 
Kenncij  v.  We.rham,  6  Madd.  355  ; 
Wilkhiso)!  V.  Torkinqton,  21*.  &  C. 
Ex.  720  ;  Fry,  Sp.  Perf.  ^^S  914— 
921,  3rd  ed. 

((j)  Above,  p.  1136. 

(//)  Bradshaxc^ s  case,  9  Rep. 
60b  ;  S.  C,  nom.  Salmon  v.  Brad- 
shaic,  Cro.  Jac.  304  ;  K'niqdon  v. 
Nottle,  1  M.  &  S.  355,  365';  Sug. 
V.  &  P.  610;  Spoor  v.  Greoi, 
L.  R.  9  Ex.  99,  109.  110,  116; 
Daridx.  Sabin,  1893,  1  Ch.  523; 
Tnrnrr  v.  Moon,  1901,  2  Ch.  825. 

(v)  Tamer  V.  Moon,  1901,  2  Ch. 
825,   adopting    the  judgment  of 
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iiantee  be  ignorant  of  the  breach  (Jc).  If,  however,  the 
breach  of  covenant  were  fraudulently  concealed  by  the 
covenantor,  it  appears  that  according  to  the  present 
law  the  statute  Avill  not  begin  to  run  until  the  time 
when  the  fraud  was  or  might  with  reasonable  diligence 
have  been  discovered  (I).  In  all  these  respects,  a  cove- 
]iant  for  the  validity  of  a  lease  and  the  ordinary  trus- 
tee's or  mortgagee's  covenant  against  incumbrances  (771) 
appear  to  stand  on  the  same  footing  as  the  covenant 
for  right  to  convey  (w) . 


It  is  a  breach  of  the  usual  vendor's  qualified  covenant  Examples  of 
„.,  -Pill  1  •!•  *  breach  of 

lor  right  to  convey  11  the  land  assured  remain  subject  to  the  usual 

any  outstanding  estate,  interest,  mortgage,  charge   or  ^    j-g^^ 

claim,  whether  at  law  or  in  equity  (0),  to  which  the  covenant  for 

conveyance  was  not  expressly  made  subject,  and  which     " 


was  created  or  caused  by  any  act,  omission,  or  sufferance 
of  any  joerson  comprehended  in  the  covenant  (p).  This 
is  the  case  if  the  vendor,  or  any  of  his  predecessors  in 
title  specified  in  the  covenant,  had  been  bankrupt  before 
the  conveyance,  and  the  estate  sold  remained  in  the 
trustee  in  the  bankruptcy  (q);  or  if  the  vendor  or  any 
such  predecessor  as  aforesaid  had  created  any  mortgage 
or  lease  of  the  land  sold  and  the  same  had  not  been 
completely  got  in  or  extinguished  before  or  by  the  con- 
veyance (r) ;  or  if  the  vendor  sold  as  devisee  of  the 
entire  fee  simple  but  in  truth  took  a  life  estate  only 


Bramwell,   B.,   in  preference   to  («)  2  Dart.  V.   &  P.  781,  Sth 

that  of  Kellv,  C.  B.,  in  Spoor  v.  ed.  :  881,  6th  ed. ;  78P,  7th  ed. 
Green,  L.   R."  9  Ex.  99  ;  2  Dart,  (o)  See  above,  p.  1077.  n.  (d). 

V.  &  P.   781,    5th  ed.  ;    881,    6th  (//)   See  Spoor  v.  Green.  L.  R.  9 

ed.  ;  788,  7th  el.  Ex.  99,  110,  116;  Land  v.  Suhin, 

(A)  Shortv.  McCarthy,  3  B.  &  A.  189.'5,  1  Ch.  523  ;    Turner  v.  Moo,,, 

626  ;  Hoivell  v.  Youm,,  5  B.  &  C.  1901,  2  Ch.  825. 
259.  {q)  Jenkins  v.  Jones,  9  Q.  B.  D. 

(/)  Gibbsv.  Gif,ld,9  Q.   B.   D.  128. 
59.  (r)    Dnrid  Y.  S„bin,  1893,  1   Cli. 

[ill)  Above,  p]).  ()52,  G57,  658.  523. 


convey. 
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under  the  will  (s) ;  or  i£  the  vendor  or  any  such  pre- 
decessor had  previously  sold  and  conveyed  away  a  part 
of  the  land  which  he  purported  to  assure  (t),  or  had 
granted  rights  of  way  or  any  other  easement  over  the 
land  (?();  or  if  the  vendor  selling  as  tenant  in  fee  had 
previously  made  a  settlement  of  the  land,  under  which 
he  was  entitled  for  his  own  life  only  (x) .  The  covenant 
is  also  broken  if  the  vendor  or  any  party  concurring  by 
his  direction  in  the  conveyance  were  under  any  legal 
incapacity  (as  infancy,  coverture,  &c.  (y))  which  pre- 
vented the  conveyance  from  taking  valid  effect  as 
expressed  (0) .  It  should  be  particularly  observed  that 
if  the  vendor  or  any  other  person  whose  acts,  &c.  are 
covenanted  against,  made  a  prior  conveyance  of  any 
kind  and  the  whole  estate  or  interest  then  conveyed 
have  not  been  got  in  before  or  by  the  assurance  to  the 
purchaser,  the  defect  of  title  is  owing  to  the  act  of  the 
person  who  made  the  prior  conveyance,  notwithstanding 
that  the  outstanding  estate  or  interest  were  not  created 
by  him,  but  were  made  without  his  knowledge  by  some 
person  claiming  under  the  prior  conveyance.  Thus,  in 
David  V.  Damd  v.  Sahin  (a),  A.  granted  a  lease  of  land  to  B. 

for  ninety-nine  years,  and  B.  mortgaged  the  land  by 
demise.  B.  then  surrendered  the  term  to  A .  for  valuable 
consideration,  without  disclosing  to  him  the  existence  of 
the  mortgage.  Afterwards  A.  sold  and  conveyed  the 
land  to  B.  in  fee,  entering  into  the  statutory  covenants 
for  title;  and  B.  mortgaged  the  land  to  X.  in  fee,  and 
then  X.  and  B.  together  sold  and  conveyed  the  land  to 
C.      B.s   mortgagee    by  demise   having  subsequently 


[s)  ra<je    V.    Midlmid    ]{>/.    ('„.,  {x)   Lock  s.  Furze,  \^.\\.\  G.V. 

1894,  1  Ch.  11.  441,  443. 

(t)  Mill/   V.    /'/itfl,   1900,   1   Cli.  (>/)  Above,  pp.  809  sy. 

616.  '  (c)   Xash    V.    Jsto>i,    T.   Jones, 

(«)    Turnn-  v.  Moon,  l'.)()l,  2  Cli.  li».')  ;   Sii>(.  V.  &  P.  GOl. 
«•_';');    (/rcfi/     jrtsftrn    Jii/.    Co.    v.  [a)    1S;);5,  1  Cli.  .V2;i. 

/•W(/r.  I'jor.,  1  Cli.  HIG.' 
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established  his  charge  on  the  land  in  an  action  against 
C,  C.  sued  A.  on  the  statutory  covenants  for  title  im- 
plied in  A.'s  conveyance  to  B .  And  it  was  held  by  the 
Court  of  Appeal,  reversing  the  decision  of  Romer,  J., 
that,  as  the  granting  of  the  lease  was  the  act  of  A.,  he 
had  committed  a  breach  of  his  covenant  for  right  to 
convey,  and  it  was  immaterial  that  the  actual  out- 
standing interest,  viz.,  B.'s  underlease  by  way  of  mort- 
gage, was  made  by  B.  without  A.'s  knowledge.  And 
it  was  further  decided  that  the  mortgage  was  an 
incumbrance  made  by  a  person  claiming  under  A.,  and 
the  establishment  of  the  charge  by  action  was  the  act  of 
a  person  claiming  under  A . ;  so  that  A .  had  also  com- 
mitted a  breach  of  his  covenants  for  quiet  enjoyment 
and  freedom  from  incumbrances.  The  Coi,irt  also  held 
that,  as  the  defect  of  title  was  referable  to  the  act  of  A . 
in  originally  granting  the  lease,  he  was  not  exonerated 
from  liability  under  the  covenants  by  the  fact  that  he 
took  back  the  surrendered  term  as  a  purchaser  for 
valuable  consideration.  For  the  mortgage  sub-term 
remained  unaffected  by  the  surrender.;  and  A.  did  not 
then  purchase  the  mortgagee's  interest,  or  obtain  any 
title  thereto.  Finally,  it  was  considered  that  B.'s  fraud 
in  concealing  his  mortgage  from  A,  could  not  be  pleaded 
as  a  defence  to  C.'s  action  on  the  covenants  (&). 

As  judicial  decisions  upon  the  construction  of  cove- 
nants for  title  are  not  of  very  common  occurrence,  a 
further  illustration  may  be  given .  The  facts  are  taken, 
with  some  alteration,  from  a  case  on  which  the  writer 
was  instructed  to  advise.  A.  sold  land  to  B.  The  land 
was  subject,  together  with  other  lands  of  large  value,  to 
a  mortgage  in  fee  created  by  a  person,  under  whom  A. 
claimed  by  settlement,  and  the  title  to  the  mortgage 

(b)  As  to  this  point,  see  below,  p.  1160. 

w. — H.  18 
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was  satisfactorily  deduced  to  C.  The  purchase  was 
fompleted.  C.  receiving-  the  whole  purchase  money  by 
A.'s  direction,  and  the  land  beins:  conveyed  by  C  as 
morto^ag-ee  and  by  A.  as  beneficial  owner  to  B.  in  fee 
simple.  Afterwards  B.  was  informed  by  C.'s  solicitors 
that,  owinq  fo  the  appointment  of  a  nev  trustee,  the 
mortgage  had  been  transferred,  subsequently  to  the 
settlement  of  the  draft  conveyance,  to  C .  and  D . ;  and 
that  this  circumstance  had  been  overlooked  in  executing 
the  conveyance.  It  was  obvious  that  C .  had  committed  a 
breach  of  the  statutory  covenant  against  incumbrances: 
but  it  further  appeared,  according  to  the  rule  in  Damd 
V.  Sabin(c),  that  A.  had  committed  a  breach  of  his 
covenant  for  right  to  convey.  For  one  half  of  the 
mortgagee's,  legal  estate  remained  outstanding  in  D., 
and  the  mortgage  having  been  created  by  a  person, 
against  whose  acts  A.  had  covenanted,  it  appeared  that 
A .  was  liable  under  the  covenant,  notwithstanding  that 
he  was  entirely  innocent  "of  the  immediate  cause  of  the 
defect  of  title,  that  is  to  say,  of  C.'s  conveyance  of  the 
mortgage  estate  to  himself  jointly  with  D.  We  may 
also  remark  that,  owing  to  the  form  in  which  the  in- 
formation Avas  conveyed  to  B.,  it  appeared  that  he  was 
affected  with  notice  that  C.  was  a  trustee — -a  fact  which 
had  of  course  been  carefully  kept  off  the  abstract  (d) . 
D.  was  willing  to  confirm  the  sale,  but  as  B.  found  that 
he  had  paid  the  purchase  money  to  one  of  two  trustees, 
who  had  no  power  (unless  specially  authorised)  to  give 
a  good  discharge  therefor,  he  was  obliged  to  make 
requisitions  for  the  production  of  the  title  of  the  bene- 
ficial ownejs  of  the  mortgage  money,  in  order  to  satisfy 
himself  that  the  mortgage  was  an  authorised  investment 
of    the    ti'ust    money,  and    that  C.  and  D.  were  duly 

(c)  Above,  p.  1140.  (d)  Above,  p.  238,  ii.  {b). 
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appointed  trustees,  who  could  give  him  a  good  discharge 
for  his  payment  (e) . 

The   usual   vendor's    qualified    covenants   for   quiet  Nature  of  the 
enjoyment   and   freedom    from    incumbrances  are  for  fied  covenants 
quiet  enjoyment,   undisturbed  by   and  free  from  all  g^^-^^^JJ^^gj^^ 
estates,  incumbrances,  and  claims  created  or  caused  by  and  freedom 

1  .  ,    J   from  incum- 

any    person    or    persons    whose    acts    are    covenantea  Frances. 

against  (/),  or  any  person  claiming  under  or  in  trust 

for  Mm  or  them  (g) .    And  it  is  important  to  mark  that 

the  regular  covenant  for  freedom  from  incumbrances  is, 

not  that  the  lands  conveyed  are  free  from  incumbrances, 

but  that  they  shall  be  quietly  enjoyed  free  from  the 

incumbrances  specified  (h).     It  follows  that  if  land  be  Breach 

.  , .         .  thereof,  when 

conveyed  which  is  subject  to  some  outstanding  mcum-  committed, 
brance  not  expressly  mentioned  in  the  conveyance  but 
comprehended  in  the  covenants  for  title  (as  in  David  y. 
Sabin  (?') ),  no  breach  of  the  vendor's  covenant  against 
incumbrances  is  committed  by  the  mere  fact  of  convey- 
ance. It  is  not  until  the  purchaser  is  disturbed  in  his 
quiet  enjoyment  of  the  premises  by  reason  of  the 
incumbrance  that  a  breach  of  that  covenant  arises  (Ic). 
As  the  covenants  for  qu:et  enjoyment  and  freedom  from 
incumbrances  are  not  broken  until  the  quiet  enjoyment 
promised  is  disturbed,  the  Statute  of  Limitations  does 
not  begin  to  run  against  the  covenantee  until  that  event 
has  happened,  and  then  runs  only  in  respect  of  the 
particular  breach  so  occasioned  (Z).  It  appears  that 
any  outstanding  estate,  charge,  or  claim  which  would 

{e)  Above,  pp.  240,  241.  affirmed,  1910,  1  Ch.  297. 

(/)  Above,  pp.  1135,  1136  and  (i)  Above,  p.  1140. 

u.  {»).  (k)    Vane  v.  Barnard,  Gilb.  Eq. 

[g)    Davidson,     Prec.      Conv.,  6,7;  Sug.  V.  &  P.  610  ;  Nottidge 

vol.  2,  pt.   1,   p.    232,  4th  ed.  ;  v.   Derinq,  1909,  2  Ch.  647,  656, 

Stat.  44   &  45   Vict.   c.   41,  s.    7  affirmed,  1910,  1  Ch.  297. 

1   A);  David  v.   Sabin,    1893,    1  {I)  2  Dart,    V.   &  P.   781,  oth 

Ch.  523.  532  ;  above,  p.  1141.  ed. ;  881,  6th  ed.  :  788.  7th  ed. 

ih)  Sug.  V.  &P.  610:  Nottidge  (m)  Above,  p.  1139. 
V.    Bering,  1909,  2   Ch.  647,  656. 

18(2) 
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amount  to  a  breach  of  the  vendor's  usual  qualified 
covenant  for  right  to  convey  {m)  will  be  sufficient,  so 
soon  as  the  purchaser  is  disturbed  by  virtue  thereof  in 
his  quiet  enjoyment  of  the  land  sold,  to  cause  a  breach 
of  the  usual  covenant  against  incumbrances.  And  of 
course  in  such  case  the  disturbance  of  the  purchaser's 
quiet  enjoyment  will  in  itself  be  a  breach  of  the  cove- 
nant for  quiet  enjoyment,  apart  from  the  covenant 
against  incumbrances  {n). 


Persons 
claimiag 
under  the 
covenantor. 


A  covenant  for  quiet  enjoyment,  undisturbed  b}'  any 
person  claiming  under  the  covenantor,  is  broken  by  the 
entry,  not  only  of  any  person  who  has  succeeded  to  the 
whole  or  any  part  of  the  covenantor's  estate,  whether 
after  his  death  or  by  conveyance  inter  vivof^,  but  also  of 
any  person  who  but  for  the  covenantor's  act  would  have 
had  no  title  to  the  land  (o) .  Thus  a  disturbance  by  the 
covenantor's  heir  or  devisee,  by  his  widow  entitled  to 
dower  (p),  or  her  husband  to  curtesy,  or  by  any  one 
claiming  under  a  prior  conveyance  by  the  covenantor 
on  sale,  mortgage,  or  settlement  (q),  would  be  a  breach 
of  the  covenant;  and  so  would  an  entry  by  a  person 
deriving  title  under  a  prior  appointment  by  the  cove- 
nantor under  any  power  given  to  him  either  alone  or 
jointly  with  any  other  person  (r).  And  where  a  term 
of  years  had  been  created  and  mortgaged  with  the 
covenantor's  concurrence  under  a  power  exercisable  by 
trustees  with  his  consent,  the  niiortgagee  was  held  to  be 
a  person  claiming  under  the  covenantor  (s) .  Where  a 
lessee  was  disturbed  by  a  distress  for  arrears  of  land 
tax  accrued  due  before  the  lease  was  made,  it  was  con- 


(n)  See  above,  p.  1141. 

(o)  Hiird  V.  Fletcher,  Dong.  43  ; 
Evans  v.  Vniighnn,  4  B.  &  C  201, 
2fJ7  ;  Carpeniir  v.  Parker,  3  C.  B. 
N.  S.  206  ;  Calvert  v.  fiebright.  1.5 
Bpav.  156,  160. 

{p)  Anon.,  Godbolt,  333. 


{'/)  Evan.sv.  Vaughmi,  4  B.  &  C 
2G1. 

(r)  Hurd  v.  Flefchn;  Doug.  43  ; 
Calvert  v.  Seltright,  \h  Beav.  156. 

(,■■•)  Carpenter  v.  Parker,  3  C.  B, 
N.  S.  206. 
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sidered  that  this  was  a  disturbance  by  a  person  claiming 
against  and  not  under  the  lessor,  and  Avas  no  broach 
of  the  lessor's  express  covenant  for  quiet  enjoyment, 
undisturbed  by  the  lessor  himself  or  any  one  claiming 
under  him(^).  But  if  a  vendor  give  the  statutory 
covenants  for  freedom  from  incumbrances  made,  occa- 
sioned, or  suffered  by  himself,  he  will  be  liable  there- 
under in  case  the  property  sold  remain  subject,  after 
the  conveyance  to  tho  purchaser,  to  any  charge  thereon 
which  the  vendor  was  bound,  but  has  omitted,  to  clear 
off  before  completion  of  the  sale  (u) . 

Although    the    usual    qualified    covenant    for    quiet  Disturbance 
enjoyment  will  be  broken  by  any  disturbance,  lawful  ino-undera 
or  unlawful,  on  the  part  of  some  person  whose  acts  are  person,  whose 
particularly    covenanted   against  [x),  a  disturbance  by  covenanted 
any  one  claiming  under  such   person  will  not  cause  any  ^o^*^**  • 
breach  unless  it  be  done  under  a  claim  of  right  derived 
from  such  person.     The  covenantor  is  not  answerable 
for  the  purely  wrongful  acts  of  those  claiming  under 
the  persons  against  whose  acts,  &c.  he  has  promised  to 
indemnify  the  covenantee  (y) . 

In  order  to    establish    a   breach  of   a  covenant  for  What  is  a 
quiet  enjoyment,  or    for    quiet    enjoyment  free  from  ^HI^^^^Iq^ 
incumbrances,  it  is  necessary  to  prove  that  the  plain-  quiet  enjoy- 
tiff    has   been    actually  disturbed   in  his  possession  or 
enjoyment    of    the    premises,    as    by  his     ejectment 
therefrom,  or  by  entry  thereon  or  user  thereof  contrary 
to  his  right  (z),  or  by    blocking    up   a   private   way 


{t)  Stanley  v.   Hayes,   3    Q.    B.  Harrison   v.    Muncaster,    1891,    2 

105  ;  Sug.  V.  &  P.  603  ;  2  Dart,  Q.  B.  680,  683,  685  ;    Williams  y. 

V.  &  P.  884.  Gabriel,  1906.  1  K.  B.  155. 

(m)  Stock  V.  Meakin,  1900,  1  Ch.  [z)  Shepp.  Touch.  170;  Hou-ard 

683,  694;  nbove,  pp.  521,  522.  v.    Maitland,   11   Q.   B.   D.   695; 

{x)  Above,  p.  1137.  and   see    Carpenter  v.    Parker,    3 

(y)  Sanderson  v.  Mayor  of  Ber-  C.  B.  N.  S.  206. 
wick-pn- Tweed,  13  Q.  B.  D.  54?  ; 
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which  gives  access    thereto  (a),    or    by    notice   to   his 
tenants  to  pay  rent  to  an  adverse  claimant  (b).     And 
the  disturbance  complained  of  must  have  been  either 
the  direct  act   of   some  person  comprehended  in  the 
covenant    or    else    a    consequence,    which    he   foresaw 
or  ought  reasonably  to  have  foreseen,  of  some  act  of 
his  (c) .     If  an  adverse  claimant  take  proceedings  against 
the  purchaser  at  law  or  in  equity  to  establish  his  right, 
that  appears  to  he  a  disturbance  of  the  purchaser's  quiet 
enjoyment  (d) .     But  where,  after  completion  of  a  sale 
of  land,  a  decree  was  made  hj  the  Court  of  Chancery 
establishing  a  right  of  common  thereover,  and  the  pur- 
chaser was  no  party  to  the  suit,  though  he  was  one  of  a 
class  of  persons  who  were  represented  therein,  it  was 
considered  that  this  alone  was  no  breach  of  the  vendor's 
covenant  for  quiet  enjoyment:  but  it  'was  admitted  that 
the  decision  would  have  been  different  if  the  decree 
had  been  made  against  the  purchaser  personally  (e).     A 
simple  assertion  of  an  adverse  claim,  though  reiterated 
to  an  extent  which  may  cause  mental  annoyance,  and 
mere  threats  of  legal  proceedings,  however  disturbing 
to  the  threatened  party's  peace  of  mind,  do  not  appear 
to  be  any  breach  of  a  covenant  for  his  quiet  enjoyment 
of  some  land  assured  to  him  (/) . 


Whether  acts  It  is  a  question,  upon    which    conflictirig   opinions 

the^tko"^  ^^^^  ^'^^^  judicially  expressed,  whether  a  covenant  for 

possession  quiet  enjoyment  can  be  broken  by  any  act  which  does 

can  be  a 


(«)  Andrews  \.  Paradise,  8  Mod. 
:n8';  Morrin  v.  Edgington,  3 
Taunt.  24. 

(4)  Edge  v.  Boileau,  16  Q.  B. 
D.  117. 

(c)  Harrison  v.  Muncaster,  1891, 
2  Q.  B.  680  ;  Williams  v.  Gabriel, 
1906,  1  K.  B.  155;  see  also 
Markham  v.  Paget,  1908,  1  Ch. 
697. 

{d)  See   Hunt   v.    Ilanvers,    T. 


Raym.  370;  Howards.  Maitland, 
11  Q.  B.  D.  69.1,  700;  David  v. 
Sabin,  above,  p.  1140. 

{e)  Howard  v.  Maitland,  ubi 
sup. 

(./■)  Sec  Witchcot  v.  Nine,  1 
Erownlow  &  Goldsboroiiprh,  81  ; 
Carpenter  v.  Parker,  3  C.  B.  N.  S. 
206  ;  Houard  v.  Madlund,  11  Q. 
B.  I).  695,  703;  Ed<ie  v.  Boileau, 
16  Q.  B.  I).  117,  120. 
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not  affect  the  title  to  the  land  or  directly  infringe  upon  breach  of  a 
the  covenantee's  possession  (^) .  But  it  is  established  quiet  enjoy- 
that  a  covenant  for  quiet  enjoyment  does  not  enlarge  'ii^^t- 
the  grant  in  any  way;  so  that  if  one  sell  and  convey 
land,  giving  the  usual  covenants  for  title,  and  after- 
wards acquire  some  adjoining  land,  he  is  not  liable  to  be 
restricted  in  his  lawful  user  of  the  after-acquired  land 
by  the  fact  that  such  user  may  cause  inconvenience  to 
his  grantee  (h) .  Thus  he  may  well  build  thereon  so  as 
to  obstruct  the  access  of  light  to  his  grantee's  windows, 
if  the  grantee  had  not  previously  acquired  any  easement 
of  light  (^).  So,  also,  he  may  build  thereon  a  tall 
chimney  or  a  high  wall,  notwithstanding  that  the  effect 
of  this  is  to  cause  his  grantee's  chimneys  to  smoke  {k). 
And  in  neither  case  will  he  commit  any  breach  of  his 
covenant  for  quiet  enjoyment  (fc).  And  the  better 
opinion  appears  to  be  that,  even  where  the  vendor  is 
possessed,  at  the  time  of  conveyance,  of  land  adjoining 
the  land  sold,  no  breach  of  his  covenant  for  quiet  enjoy- 
ment is  committed  by  any  act  done  on  the  adjoining 
land,  which  does  not  affect  the  title  to  the  land  sold  or 
any  easement  conveyed  therewith  {I),  or  directly  in- 
fringe upon  the  purchaser's  possession  (w),  or  derogate 

[g)  See     Morgan    v.    Hunt,    2  {k)  See  note  (A),  above. 

Ventr.  213  ;  Denmtt  v.  Atherton,  (l)  See  above,  p.  642. 

L.   R.  7  Q.    B.    316,   326,    327;  (>«)  See  Sanderson  v.  Mayor  of 

Sandcrsony.  Mayor  of  Berwick-on-  Berwick-on-Twecd,    13    Q.   B.   D. 

Tweed,  13  Q.  B.  "D.  547,  551 ;  Ear-  oil,  where  the  plaintiff  held  land 

rison  V.  Muncaster,  1891,  2  Q.  B.  under  a  lease  from  the  defendant, 

680,  684,  689  ;    Aldin  v.   Latimer  Mho  had    covenanted    for  quiet 

Clark,  Muirhead   d[-    Co.,    1894,    2  enjoyment;  and  the  law-ful  user 

Ch.  4  37,  444  ;  Manchester,  Sheffield  by  another  lessee  from  the  defen- 

and  Lincoln  Ry.  Co.  v.  Anderson,  dant  of  land  adjoinin"-  the  plain- 

1898,   2  Ch.  394,   401  ;     Tebb  v.  tiff's  caused  a  flow  of  water  into 

Cave,   1900,  1  Ch.  642  ;    Davis  v.  the  plaintiff's  land  ;  and  this  was 

Town  Properties  Investment  Corpn.,  considered  to  be  a  direct  inter- 

190'A,  I  Ch.  197, 1^04,  SOo  ;  Browne  ference  with   the   plaintiff's   en- 

V.  Flower,  1911,  1  Ch.  219,  228.  joyment,  and  to  be  a  breach  of 

(h)  Davis   V.     Town    Properties  the  covenant  for  quiet  enjoyment. 

Investment  Co.,   1903,  1  Ch.  797;  But  it  seems  questionable  whether 

Nottidge  v.  Dering,    1910,    1   Ch.  the  facts  of  the  case  justified  this 

297,  307.  decision ;     for    the    defendant's 

(i)  5oo^/iv. ^/cocA-,L.R.  8  Ch. 663.  lessee  was  entitled  to  drain  his 


ance 
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from  the  grant  (n),  but  only  inflicts  by  indirect  means 
some  inconvenience  to  the  purchaser,  not  amounting  to 
Tebb  V.  Cave,  an  independent  cause  of  action  (o).  It  is  true  that  in 
one  case,  where  a  man  possessed  of  a  house  and  an  ad- 
joining plot  of  land  leased  the  house,  with  the  usual 
covenant  for  quiet  enjoyment,  and  afterwards  erected 
on  the  adjoining  land  buildings  of  such  a  height  as 
to  cause  the  chimneys  of  the  house  to  smoke,  it  was 
held  that  he  had  committed  a  breach  of  his  covenant 
for  quiet  enjoyment  (p).  But  the  correctness  of  this 
decision  has  been  questioned  in  the  Court  of  Appeal  (q) . 

Covenant  for  The  usual  covenant  for  further  assurance  is,  in  effect, 
further  assiir-  f^j,  ^j^g  assurance  at  any  future  time  to  the  purchaser, 
at  his  own  request  and  cost,  of  any  outstanding  estate 
or  interest,  to  which  the  conveyance  is  not  made  subject, 
which  is  necessary  to  be  got  in  before  the  conveyance 
can  take  effect  as  intended  (r),  and  which  is  vested 
in  the  vendor,  or  in  any  other  person  by,  through, 
under  or  in  trust  for  the  vendor,  or  by,  through  or 
under  any  one  else,  against  whose  acts,  &c.  the  vendor 
has  covenanted  (s) .  It  is  therefore  a  breach  of  this 
covenant  if  the  vendor,  or  any  other  person,  in  whom 

land  through  a  system  of  drain-  '«)  See  A/din  v.  Latimer  Clark. 

age  passing  under  the  phiintiff's  Muirhead  i\'-  Co.,  1894,  2  Ch.  437  ; 

land,  and  the  damage  complained  Gromenor  Hotel  Co.  v.   Hamilton, 

of    arose   because   a   drain    pipe  1894,2  Q.  B.  8^6;   Markham    v. 

situate  within  the  plnintif's  land  Fagct,  1908,  1  Ch.  697. 

was  out  of  repair,  and  so  allowed  (o)  See  Robinson   v.  Kilvert,  41 

the  water  to  escape.     It  is  sub-  Ch.  D.  88  ;  Harrison  v .  Muncaster, 

mitted  that  the  true  question  to  1891,  2  Q.  B.  680 ;  Davis  v.  Toun 

have  been  considered  was,  whether  rropcriic/s  Investment  Corpn.,  Ltd., 

the  defendant  was  bound  to  keep  1903, 1  Ch.797, 804,  805;  Broivnev. 

this  pipe  in  rejiair,  or  had  war-  Flower, l^ll, I  Ch.  219,  224 — 228. 

ranted  it  to  be  tit  for  its  purpose;  (p)  Tebb\.  Care,  1900, 1  Ch.  642. 

see  above,  p.  704  and  n.  (/).     It  Iq)  See  note  (/;),  above,  p.  1M7. 

appears,   too,   that  the   principle  {r)  See  King  v.  Jones,  5  Taunt, 

asserted  in  that  case  is  ojicn  to  418,  427;  Davis   v.   Tollemache,  2 

question;    see    authorities    cited  Jur.  N.  S.  1181,  1185;  Re  Jones, 

above,   p.  1147,  n.   (g)\    and  see  1893,  2  Ch.  461,  471. 

Harrison    v.    Miincaster,    1891,    2  (s)  See  above,  pp.    1135,    1136 

Q.  B.  680.  and  n.  (m). 
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any  such  estate  or  interest  is  so  vested,  refuse  to  assure 
the  same  to  the  purchaser  on  being  requested  to  do  so. 
And  it  is  to  be  observed  that  the  words  of  the  covenant, 
providing  that  the  further  assurance  shall  be  made  at 
the  covenantees  cost,  refer  only  to  the  expense  of  con- 
veyance. If  any  outstanding  estate  or  interest  com- 
prehended in  the  covenant  should  have  been  conveyed 
to  the  person,  in  whom  it  is  vested,  for  valuable 
consideration,  the  covenantee  is  not  bound  to  offer  to 
buy  it  in  or  tender  compensation,  but  the  simple  refusal 
to  convey  will  cause  the  covenant  to  be  broken  (t) . 
The  vendor  is  bound  under  this  covenant  to  assure  to 
the  purchaser  any  such  estate  or  interest  as  aforesaid, 
vested  in  himself  or  any  one  in  trust  for  him,  whether 
it  belonged  to  him  at  the  date  of  the  execution  of  the 
conveyance,  or  were  afterwards  acquired  by  him,  even 
for  valuable  consideration  (u) .  To  this  extent,  the 
purchaser  may  oblige  the  vendor  to  perform  the  cove- 
nant specifically  (x) .  And  of  course  any  one,  who 
might  succeed  to  the  vendor's  said  estate  or  any  part  of 
it  by  act  of  law,  gratuitous  conveyance,  purchase  with 
notice  of  the  covenant,  or  purchase  of  a  merely  equitable 
interest,  would  be  equally  liable  so  to  carry  out  the 
vendor's  agreement  (y) .  But  if  any  person,  who  claims 
or  might  claim  under  the  vendor  or  under  any  one  else 
comprehended  in  the  vendor's  covenants  for  title,  should, 
subsequently  to  the  conveyance  to  the  purchaser,  acquire 
by  some  independent  title  an  interest  in  the  land,  it 
does  not  appear  that  his  refusal  to  assure  that  interest 
would  be  a  breach  of  the  covenant  for  further  assurance ; 
the  terms  of  which  extend  only  to  estates  or  interests 
vested  in  such  a  person  by  title  derived  from  the  vendor 


(t)  Re  Jone.<!,   1893,  2  Ch.  461,       27-i,  2  Ch.  Ca.  212;  Sug-.  V.  &  P. 
471.  612. 

(m)   Taylor  v.  Debar,  1   Ch.  Ca.  {x)  Sug.  V.  &  P.  612. 

(y)  Above,  pp.  527,  528,  565. 
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himself,  or  his  predecessors  mentioned  in  the  covenant. 
Thus  if  the  vendor,  being  entitled  only  to  tlio  residue 
of  a  long  term,  had  purported  to  sell  and  convey  the 
fee,  and  were  afterwards  to  acquire  by  descent,  devise, 
or  purchase  for  value,  the  entire  freehold  reversion,  he 
would  be  bound  under  his  covenant  for  further  assur- 
ance to  convey  the  same  to  the  purchaser ;  and  so  would 
his  heirs,  trustee  in  bankruptcy,  and  gratuitous  or 
equitable  assignees.  But  if  the  freehold  reversion  were 
to  be  acquired  by  the  vendor's  eldest  son  under  an  inde- 
pendent title,  not  transmitted  to  him  from  his  father, 
he  would  not  then  be  bound  to  assure  the  same  to  the 
purchaser;  nor  would  the  vendor's  covenant  for  further 
assurance  be  broken  by  his  refusal  to  do  so. 


Covenant  for 
further  assur- 
ance does  not 
onlarg-e  the 
grant,  unless 
such  were  the 
intention. 


Jjavix  V. 

Tollrmriiht 


It  appears  that  a  covenant  for  further  assurance,  like 
a  covenant  for  quiet  enjoyment  {z),  will  not  be  construed 
so  as  to  enlarge  the  grant,  unless  the  parties'  intention 
appear  to  be  that  the  grant  shall  be  supplemented  by 
the  subsequent  assurance  of  some  estate  or  interest  not 
purported  to  be  comprised  therein.  Thus,  where  a 
tenant  in  tail  in  remainder  by  deed  unenrolled  had 
mortgaged  his  own  estate  and  interest  in  the  land  and 
covenanted  for  further  assurance,  it  was  considered  that 
he  was  not  bound  under  the  covenant  to  execute  a 
disentailing  deed  {a).  And  if  one  sell  and  convey  any 
other  particular  estate  which  he  has  in  land,  or  such 
estate  or  interest  as  he  has  therein,  covenanting  for 
further  assurance  in  the  usual  form,  and  afterwards 
acquire  some  other  estate  or  interest  therein,  it  appears 
that  he  will  not  be  bound  to  convey  this  to  the  pur- 
chaser {h).  On  the  other  hand,  where  a  tenant  in  tail 
has  assumed  to  sell  and  convey  the  entii-e  fee  simple,  he 


iz)  Abovo,  p.  1 J47. 
(a)  Davis  v.   Tollrmachr,  2  Jiiv. 
N.   S.   1181;  Hee  above,  p.   532, 


11.  {p). 

{/>)  See  Smith  v.  Osborne,  6  H. 
L.  C.  376,  390—392,  395,  398. 


OF  THE  REMEDIES  FOR  BREACH  OF  THE  CONTRACT.  H51 

will  be  bound  under  his  covenant  for  further  assurance 
to  bar  the  entail;  and  his  trustee  in  bankruptcy  will  be 
equally  liable  so  to  give  effect  to  the  covenant  (c) .  And  Bimkcs  v. 
where  a  tenant  in  tail  in  remainder  had  converted  his 
estate  into  a  base  fee,  and  had  then  sold  and  conveyed 
all  his  estate  and  interest  in  the  land  to  a  purchaser  in 
fee,  covenanting  to  execute  every  such  dif^ entailing  or 
other  assurance  as  might  be  required  for  more  perfectly 
assuring  the  premises  to  the  purchaser,  his  heirs  and 
assigns,  he  was  obliged  to  perform  his  covenant,  when 
the  remainder  fell  into  possession,  by  executing  a 
further  disentailing  assurance  to  the  purchaser's  use, 
so  as  to  vest  in  him  the  entire  fee  simple  {d) . 

It  appears  that,  under  a  covenant  for  further  assur-  Acts  which 
ance,  the  covenantor  may    be    required    to  execute   a  ^Ired'^imder 
duplicate  of  the  conveyance,  if  the  original  have  been  ^  uovenant 

11      1  w    X        ,         1     1  1  1  for  further 

casually  destroyed  (e)  or  handed  over  to  a  sub-purchaser  assurance. 
of  part  of  the  lands  sold  (/) ;  but  in  such  case  the 
assurance  executed  should  be  indorsed  as  a  duplicate  (/), 
or  expressed  to  be  merely  a  deed  of  confirmation  (g) . 
It  seems  to  be  a  question  whether,  under  a  covenant  for 
further  assurance,  a  purchaser  can  require  to  be  fur- 
nished "with  a  covenant  or  an  acknowledgment  for  pro- 
duction of  title  deeds  (h) ;  but  it  does  not  appear  that 
he  can  have  any  larger  right  in  this  respect  by  virtue 
of  such  a  covenant  than  he  enjoyed  under  the  contract 
of  sale  (^) .  And  if  the  conveyance  did  not  contain 
such  an  acknowledgment  as  the  purchaser  was  entitled 
to  require,  it  does  not  appear  that  the  contract  of  sale 

(c)  Fyc  V.  Daubiiz,  3  Bro.  C.  C.  Ca.  Abr.  166. 

595  ;  Ex  parte  Fripp,  De  G.  293  ;  [g)  2  Dart,  V.   &:  P.  788,  5th 

see  above,  p.  532,  n.  (p).  ed.";  888,  6th  ed.  ;  797,  7th  ed. 

id)  Bankes  v.  Small,  34  Ch.  D.  (h)  See  Hallett  v.  Middleton,  I 

415,  36  Ch.  D.  716.  Russ.  243 ;   Fain  v.  Aijers,  2  S.  & 

(e)  Bennett  v.  Ingoldsby,  Finch,  S.  533  ;  Sug.  V.  «&  P.  613. 

262;  2  Dart,  V.  &  P.  8SS.  (J)  Above,  pp.  684  .sq.,  lloO. 

(/)  Napper  v.  AUington,  1  Eq. 
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has  been  completely  discharged,  so  as  to  prevent  the 
purchaser  from  suing  on  the  particular  stipulation  re- 
specting the  acknowledgment  (k) ;  more  especially  as 
acknowledgments  are  frequently  given  by  a  document 
separate  from  the  conveyance  (Z) .  It  is  also  a  ques- 
tion whether  a  person  executing  a  conveyance  pursuant 
to  a  common  covenant  for  further  assurance  is  bound 
therein  to  covenant  for  title;  but  the  better  opinion 
appears  to  be  that  he  is  not;  although  a  trustee  exe- 
cuting such  an  assurance  may  be  required  to  give  the 
usual  covenant  against  incumbrances  (m) .  The  usual 
covenant  for  further  assurance  (which  is  to  do  such 
acts  as  may  reasonably  be  required  for  the  purpose) 
is  not  broken  by  refusal  to  do  an  unnecessary  act  (n) ; 
nor  if  the  failure  to  convey  on  request  is  occasioned 
by  the  act  of  God,  as  by  the  death  (o),  insanity  (p), 
or  severe  illness  (g)  of  the  person  whose  assurance  is 
required. 


Measure  of 
damages  for 
breach  of 
(jovenant  for 
right  to 
convey. 


For  breach  of  the  covenant  for  right  to  convey  (which 
is,  as  we  have  seen  (r),  broken  if  the  right  be  defective 
at  the  time  of  conveyance)  the  measure  of  damages  is 
the  difference  between  the  value  of  the  property  as 
purported  to  be  conveyed  and  its  value  as  the  vendor 
had  power  to  convey  it  (s) .  And  it  is  important  to 
observe  that  the  true  measure  of  damages  is  the  differ- 
ence, not  between  the  price  paid  and  the  value  of  the 
property  as  conveyed,  but  in  the  value  of  the  property' 
as  purported  to  be  and  as  actually  conveyed;  so  that  if 
the  property  as  purported  to  be  conveyed  were  worth 


(k)   See  above,  iJp.  1U24,  1034. 

'P)  Above,  p.  698. 

hn)  See  Sug.  V.  &  P.  614,  615. 

(«j  TFarn  v.  Bickford,  9  Price, 
43. 

(o)  N'ish  V.  Aslo)i.  T.  Jones, 
195. 

{p)  pit  and  Cally'ti  case,  1  Leon. 
304. 


{q)  Anon.,  Moore  (K.  B.),  124. 

(>■)  Above,  p.  1138. 

(a)  Gray  v.  Jiriscoe,  Noy,  142  ; 
IFace  v.  Bickerton,  3  De  G.  &  8iu. 
751  ;  Jcnk'ma  v.  Jones,  9  Q.  B.  D. 
128  ;  Txruer  v.  Moon,  1901,  2  Ch. 
82r),  829  ;  Great.  IFeskrn  Ry.  Co. 
v.  Fisher,  1905,  1  Ch.  316,  323. 
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more  at  the  time  of  conveyance  than  the  price  paid  for 
it,  the  purchaser  would  be  entitled  to  the  difference  in 
the  value  at  that  time  of  what  he  contracted  to  buy  and 
what  he  got(^).  And  of  course  by  the  same  rule,  if 
the  price  paid  were  in  excess  of  the  value,  the  purchaser 
would  still  be  entitled  to  i-ecover  the  difference  in  value 
only.  But  it  appears  that,  in  the  absence  of  any  other 
evidence  as  to  the  value  of  the  property,  as  purported 
to  be  conveyed,  at  the  time  of  conveyance,  the  price 
paid  will  be  taken  to  be  the  value  thereof  {u) .  If, 
therefore,  the  property  were  sold  and  conveyed  as  free 
from  incumbrances,  and  it  turn  out  to  be  subject  to 
some  outstanding  estate,  interest  or  right,  which  is 
covered  by  the  terms  of  the  covenant  for  right  to 
conve}^  {x),  the  purchaser  will  be  entitled  to  recover  the 
amount  by  which  the  existence  of  the  adverse  interest 
has  diminished  the  value  of  the  purchased  property  (?/). 
And  where  the  purchaser  has  been  obliged  to  pay  off 
any  outstanding  mortgage  or  charge  covered  by  the 
covenants  for  title,  or  to  buy  in  any  estate  or  interest 
so  covered,  in  order  to  procure  for  himself  the  actual 
enjoyment  of  the  property  as  purported  to  be  conveyed, 
he  will  be  entitled  to  recover  the  money  so  expended  {z) . 
Where  such  outstanding  estate  amounts  to  the  entire 
rightful  ownership  of  the  property  sold,  so  that  what 
the  vendor  had  power  to  convey  was  of  no  value  at  all, 
and  the  purchaser  has  never  been  in  possession  or  was 

{t)  Jenkins  v.  Jones,  9  Q.  B.  D.  TomkinKun,  1893,  A.  C.  396. 

128.     It  is  submitted    that   this  (u)  Turner  v.  Moon,  1901,  2  Ch. 

caseprovesthat  the  same  measure  82o,  829;  cf.  above,  p.  1067. 

of  damages  is  applicable  on  breach  (x)  Above,  p.  1139. 

of  covenants  for  title  entered  into  (y)  See  Kingdon  v.  Xott/c,  4  M. 

on  a  conveyance  of   land  as  on  &S.  ,'53,54;   Bavid  v.  S/ihin,  IS^S, 

breach  of  a  warranty  of  title  or  I    Ch.   523,    527,    537,   541,    546 

quality  given  on  a  sale  of  goods  ;  (above,  p.  1140) ;  Far/e  v.  Midland 

.see  Loder  v.  Kekide,  3  C.  B.  N.  S.  Hi/.  Co.,  1894,  1  Ch.  "ll,  21  ;    May 

128;  Jones  V.  Just,  L.  R.  3  Q.  B.  v.   Piatt,   1900,   1   Ch.  616,  623; 

197 ;  Re  Bahia  and  San  Francisco  and    cases    cited    above,    n.    (s), 

Ri/.  Co.,  ib.  584;   He    Ottos   Kopje  p.  1152. 

Diamond  Mines,  Ltd.,  \S93,  \  Ch.  (z)  Great    Western    Ry.    Co.    v. 

618  ;    Balkis    Consolidated   Co.   v.  Fisher,  1905,  1  Ch.  316. 
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immediately  ejected,  the  purchaser  will  be  entitled  to 
recover  the  whole  value  of  the  property  as  purported  to 
be  conveyed  (a) .  If,  however,  the  vendor  had  any, 
even  a  mere  possessory  title  to  the  land  conveyed,  and 
the  purchaser  have  actually  had  some  beneficial  enjoy- 
ment thereunder,  it  appears  that  the  value  of  the  interest 
so  actuall}^  enjoyed  Avould  have  to  be  deducted. 


Breach  of 
covenant  for 
quiet  enjoy- 
ment. 


The  measure  of  damages  for  breach  of  a  covenant  for 
quiet  enjoyment  (which,  as  we  have  seen  (6),  is  not 
broken  until  some  actual  disturbance  has  taken  place) 
is  what  the  covenantee  has  lost  in  consequence  of  the 
breach  of  covenant;  that  is  to  say,  in  case  of  an  entire 
eviction,  the  value  at  the  date  of  the  breach  of  the  pro- 
perty so  taken  away  from  him  (c) .  And  Avhere  the 
purchaser  has  not  been  altogether  deprived  of  the  pro- 
perty conveyed  to  him,  but  its  value  has  been  perma- 
nently diminished  by  the  assertion  of  some  outstanding 
estate  or  interest  comprehended  in  the  covenant,  he  is 
entitled  to  recover  the  difference  betA\een  the  value  at 
the  date  of  the  breach  of  the  property  as  contracted  to 
be  enjoyed  by  him  and  its  value  in  the  state  in  which 
it  remains  to  him  immediately  after  the  breach  (d).  But 
the  remedy  on  a  covenant  for  quiet  enjoyment  is  not 
limited  to  the  value  of  the  property  of  which  tlie  pur- 
chaser has  been  deprived:  he  may  recover  thereunder  all 
damages  which  are  the  natural  consequence  of  the 
breach  (e),  such  as  the  expense  (where  he  has  been 
ejected)  of  moving  into  a  new  house  or  place  of  busi- 
ness (/) .  Where  the  breach  of  a  covenant  for  quiet 
enjoyment  is  not  an  entire  eviction,  nor  a  permanent 


(a)  Jinkini)  v.  Jones,  9  Q.  B.  D. 
128 

(/])  Above,  p.  1143. 

[c]  in II lams  V.  Ihirrdl,  1  C.  B. 
402,  410,  4.33;  Loch  v.  Furze, 
L.  R.  1  C.  P.  441  ;  RoJpli  v. 
Vromh,  L.  R.  3  Ex.  44,  49,  50  ; 


Jfnkim  V.  Jones,  9  Q.  B.  D.  128. 

{d)  See  CRses  cited  above, 
p.  1153,  nn.  (y,  z). 

(e)  See  above,  p.  1062. 

f  f)  Grosre)ior  Hotel  Co.  v. 
HamiUon,  1894.  2  Q.  B.  836,  840. 
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alienation  of  some  part  of  the  covenantee's  estate,  but  is 
only  a  temporary  disturbance,  as  by  entry  under  a 
right  of  way,  the  measure  of  damag-es  is  not  the  same 
as  for  breach  of  a  covenant  for  right  to  convey — that  is, 
the  difference  in  value  (g) — but  is  only  the  actual 
inconvenience  suffered  up  to  the  date  of  the  assessment 
of  damages  (h). 

Where  the  purchaser  has  been  evicted,  he  is  entitled  Interest, 
to  recover  interest  on  the  assessed  value  of  the  land, 
from  the  date  of  eviction  until  payment,  by  way  of 
damages  for  loss  of  profits  during  the  time  that  he  has 
been  out  of  possession  (i).  And  on  the  same  principle 
he  is  entitled  to  interest  on  the  amount  of  any  out- 
standing charge  or  claim,  which  is  covered  by  the 
covenants  for  title,  and  which  he  has  paid  off  or  bought 
in(k).  It  appears,  however,  that  if  the  purchaser  be 
negligent  in  not  suing  at  once  upon  the  covenants  for 
title,  he  may  be  deprived  of  interest  for  any  time  that 
he  has  been  kept  out  of  the  principal  money  by  his  own 
delay  (Z) . 

If  the  purchaser  should  have  expended  money  on  Improve- 
improvements  subsequently  to  the  conveyance,  it  has 
been  a  question  how  far  he  can  recover  the  value  of  the 
improvements,  in  case  of  his  eviction,  under  the  cove- 
nants for  title.  It  appears  that  as  regards  the  covenant 
for  right  to  convey,  the  damages  ought  to  be  measured 
by  the  value  of  the  land  at  the  time  of  the  breach  of 
covenant,  that  is,  at  the  date  of  the  execution  of  the 
conveyance  (w) ;  and  this  would  of  course  exclude  com- 
pensation for  any  subsequent  improvements.     But  with 

{(/)  Above,  p.  1152.  [/<)   Great    Western   £//.    Co.   v. 

(h)  Child  \.  Stemiing,  11  Ch.  D.  Fisher,  1905,  1  Ch.  316. 
82  ;  R.  S.  C.  Ord.  XXXVI.  r.  58.  (/)   Anderton  v.   Arrousmifh,   2 

(i)   Kinff  V.  Jones,  5  Taunt.  418,  Per.  &  Dav.  408. 
422.  (/«)  Above,  pp.  1138,  1152. 
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respect  to  the  covenants  for  quiet  enjoyment  and  free- 
dom from  incumbrances,  which  are  not  broken  until 
some  actual  disturbance  has  taken  place  {n),  the  case  is 
different;  and  the  better  opinion  appears  to  be  that 
under  these  covenants  an  evicted  purchaser  is  entitled 
to  recover  the  actual  value  of  the  land,  as  it  existed  at 
the  date  of  the  breach  of  covenant.  This  would  include 
the  value  of  any  buildings  or  similar  improvements 
which  the  purchaser  had  erected  or  made.  It  appears 
to  be  admitted  that  the  value  of  such  improvements 
would  be  recoverable  where  by  the  contract  of  sale  it 
was  contemplated  that  they  should  be  made  (o) .  But 
it  is  submitted  that  in  measuring  the  damages  for 
breach  of  a  covenant  for  quiet  enjoyment,  the  true 
question  is  what  was  contemplated  by  that  contract, 
and  not  by  the  contract  of  sale.  An.d  where  land  is 
conveyed  on  a  sale  to  a  purchaser  in  fee,  with  a  cove- 
nant for  quiet  enjoyment,  what  is  contemplated  appears 
to  be  that  he  shall  quietly  enjoy  the  same  as  full  owner 
and  with  the  owner's  liberty  to  use  or  improve  the 
premises  as  he  will.  And  if  he  be  evicted  for  some 
cause,  wdiich  occasions  a  breach  of  this  covenant,  his 
loss  appears  to  be  truly  measured  by  the  value  at  that 
time  of  the  property  from  which  he  has  been  ejected  (p) ; 
and  these  damages  seem  to  be  such  as  are  the  natural 
consequence  of  the  breach,  or  at  least  such  as  the 
parties  to  the  covenant  must  have  contemplated  as  the 
result  thereof  {q) .  It  is  further  submitted  that  the 
rule,  which  entitles  an  evicted  purchaser  to  recover,  on 

(m)  Above,  p.  1143.  those     decisions     oiitweifrh     the 

(o)    Bunny     v.     Hnpkithinn,     27  authority  of  the  dicta  to  the  o.on- 

Beav.  o6o.  trary  in  Lewis  v.  Camphcll,  3  J.  B. 

(/;)  Tl)is  rule  appears  to  have  Moore,    3,5,   .')'2,   54,    57;   and   see 

hoen    applied    in    Lock    v.    Furze,  2  Dart.  V.  &  P.  793,  701,  5th  ed. : 

L.  R.  1  C.  P.  441,  and  Rolph  v.  894,  6th  ed.  ;  863.  7th  ed.,  and 

didiirh,   Tj.   R.  3  PjX.  44,  49,  50,  noiisider    Grnsrenor   Hotel    Co.   v. 

where  the  plaintiff  recovered  the  Hamilton,    18^4,    2    Q.    B.    836  : 

value  of   a  conHervatory  erected  above,  pp.  1154,  1155. 

by  him  ;  and  it  is  subraitted  that  {q)  Above,  p.  1062. 
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a  broach  o£  a  covenant  fou  quiet  enjoyment,  the  value 
oJ:  the  property  as  it  existed  at  the  date  of  the  breach  (r), 
will  enable  him  to  recover  the  full  value  of  the  kind  at 
that  time,  notwithstanding-  that  its  value  sliould  have 
been  enhanced,  since  it  was  conveyed  to  him,  by  circum- 
stances independent  of  his  own  outlay  or  efforts  (.s) . 
Of  course  the  same  rule  gives  to  the  covenantor  the 
benefit  of  any  fall  since  the  conveyance  in  the  value  of 
the  property  sold  (t). 

The  purchaser  mav  well  compromise  or  refer  to  arbi-  Compromise 
tration  any  adverse  claim  made  upon  him,  which  would  chaser  of 
be  covered  by  the  vendor's  covenants  for  title,  without  cialmron  the 

giving  notice  to  the  vendor  of  the  claim  or  his  proceed-  landpur- 

.    ,  -11    1  •  1    1  1  1       chased, 

mgs  ;    and  ho   will    be  entitled  to  recover  under  the 

covenants  the  amount  paid  or  awarded  to  be  paid  by 
him  as  compensation  and  costs  to  the  claimant,  with 
interest  thereon  at  4  per  cent,  per  annum  from  the  date 
of  payment,  and  his  own  solicitor's  costs  of  the  com- 
promise or  arbitration  to  be  taxed  as  between  solicitor 
and  client  (m)  .  If  however  the  vendor  had  received 
no  notice  of  the  claim  and  the  intention  to  compromise 
it,  he  Avould  be  at  liberty  to  prove  in  defence  that  the 
claim  was  unfounded,  either  wholly  or  partially,  or  that 
he  could  have  made  better  terms  than  the  purchaser,  or 
that  the  purchaser  made  an  improvident  bargain: 
though  in  these  respects  he  would  have  to  bear  the  bur- 
then of  proof.  On  the  other  hand,  if  notice  of  the  claim 
be  given  to  the  vendor  and  ho  decline  or  fail  to  remove 
or  contest  it  himself,  ho  will  be  estopped  from  alleging 
am'  such  grounds  of  defence  (x) .     But  if  an  action  or 

(r)  Above,  p.  Hot.  n.  (c). 

(s)    It   is   submitted   that    the  (t)  Above,  pp.  1152,  1153. 

opinion  to  the  contrary  expressed  (w)   Great    Western   Ry.    Co.  v. 

in    Mayne    on    Damages,    228,  Fisher,  1905,  1  Ch.  31(5. 

7th  ed.,  cannot  be  supported  since  (.r)  Smith  v.   Compton,   3  B.  & 

the  decisions  cited  above,  p.  1154,  Ad.  407. 

w. — II.  19 
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Action 
brought 
against  the 
purchaser. 


other  proceeding  in  Court  be  brought  by  an  adverse 
claimant  against  the  purchaser,  he  cannot  safely  defend 
it  without  giving  notice  to  the  vendor  or  other  person 
liable  on  the  covenants  for  title,  and  obtaining  his 
directions  as  to  the  course  to  be  pursued.  For  if  the 
purchaser  omit  to  do  this,  and  there  be  no  good  nor 
reasonably  probable  {y)  ground  of  defence,  he  will  not 
be  entitled  to  recover  any  costs  of  defending  the  pro- 
ceedings against  him  as  damages  necessarily  resulting 
from  the  breach  of  covenant  (2') .  If  the  purchaser 
obtain  the  vendor's  authority  to  defend  the  action,  or 
if  with  the  vendor's  authority  the  purchaser  himself 
institute  proceedings  against  an  adverse  claimant,  he 
will  be  entitled  to  recover  his  costs  of  the  proceed- 
ings, though  unsuccessful  therein  («) .  And  it  has  been 
held  that,  if  the  purchaser  give  such  notice  as  aforesaid 
and  his  ap^^lication  be  disregarded,  he  may  then  defend 
the  proceedings  at  his  own  discretion  and  without  any 
express  authority  from  the  covenantor;  and  he  will  be 
entitled  to  recover  under  the  covenant  his  costs  of  the 
defence,  namely,  any  costs  that  he  may  have  been 
ordered  to  pay  to  the  successful  party,  and  his  own 
costs  taxed  as  betw'een  solicitor  and  client  (6).  But 
even  in  this  case  it  is  questionable  whether  he  could 
recover  any  such  costs,  if  the  facts  were  such  that  any 
defence  must  bo  hopeless  (c) .  Where  an  award  in  an 
nrbitration  or  judgment  in  an  action  has  been  given 
against  the  purchaser,  he  should  not  defend  an  action 


(v)  See  AgiuH  v.  Great  JFistn-n 
Coiliery  Co.,  1890,  1  Q.  B.  413, 
421,  423;  and  above,  p.  1067. 

[z)  Short  V.  Kalhnvmi,  11  A.  & 
E.  28,  31  ;  Walker  v.  'jiatton,  10 
M.  &  W.  249 ;  roiv  v.  iJavis,  1 
B.  &  S.  220 ;  Great  Western  Ity. 
Co.  V.  Fisher,  1905,  1  Ch.  316, 
323 

(n)    Williams  v.  Burrcll,  1  C.  B. 


402  ;  Child  V.  Sltnmiifi,  11  Ch.  D. 
82. 

(i)  Rolph  V.  Crouch,  L.  R.  3 
Ex.  44  ;  Great  Western  lii/.  Co. 
V.  Fisher,  1905,  1  Ch.  316,  323, 
324 ;  SCO  also  Agiiis  v.  Great 
Western  Colliery  Co.,  1899, 1  Q.  B. 
413. 

{c)  Sco  Agius  v.  Great  Western 
Colliery  Co.,  1899,  1  Q.  B.  413, 
421,  423. 
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on  the  award  or  appeal  against  the  judgment,  without 
the  covenantor's  express  direction;  otherwise  he  will  be 
unable  to  recover  any  costs  of  such  proceedings  as 
damages  {d) . 

It   has   been   already  explained  (e)  how  the   benefit,  CovonaTits 
both  of  the  statutory  and  of  express  covenants  for  title,  ■^yi^l^  ^\^^^  i^^^ 
runs  with  the  land,  in  respect  of  which  the  covenants 
were  given  ;   and  that  the  covenants  may  be  enforced 
by  any  person   taking  the  whole  or  any  part  of  the 
covenantee's  estate,  and  are  apportionable  accordingly,  and  are  ap- 
it  a  breach  oi  covenants  tor  title  be  committed,  and  the 
covenantee  die  without  suing  thereon,  the  right  of  action 
will,  in  so  far  as  he  has  suffered  any  actual  damage, 
belong  to  his  executors  or  administrators  (/):  but  will 
otherwise  pass  to  the  person  who  has  succeeded  to  his 
estate  in  the  land  {g). 

Covenants  for  title  are  construed  literally  according  Whore  land 
to  the  rules  of  law  for  the  interpretation  of  written  notice  of  a  ^ 
instruments;  and  extrinsic  evidence  is  not  in  general  defective 
admissible  to  explain  them  (7^) .     If  therefore  they  ex- 
tend  in  terrns   to   guarantee   indemnity  against  some 
particular  defect  of  title,  it  is  no  defence  to  an  action 
on  the  covenants  to  plead  that  the  purchaser  bought 
with  notice  of  the  defect  and  agreed  to  take  the  property 
subject  thereto  («).   So  also  if  the  words  of  the  covenant 

(((')   Great     Western    By.   Co.   v.  R.  TiSS.  597—599. 
Fisher,  1905,  1  Ch.  316,  323 ;  but  (//)  Kingdon  v.  Kottlc,  1  M.  & 

see   Sutton   v.   BaiUie,  65   L.  T.  S.  354,   4  M.  &  S.  53 ;  Kin<j  v. 

528,  where  the  costs  of  an  appeal  Junes,    5    Taunt.    418;    Jones   v. 

were  allowed  on  the  ground  that  JCmg,  4  M.  &  S.  188. 
it  was  reasonable,  two  judges  of  {h)  Above,    pp.   781,   782   and 

first  instance  having  given  con-  n.  {a). 
fliclitig  decisions.  (i)  Page  v.    Midland  lig.    Co., 

[c)  Above,   pp.  659—661;  and  1894,    1   Ch.   11;    Mag  v.  Flatt, 

observe    the    facts    in  David  v.  1900,  1   Ch.   616  ;  Great   Western 

Sabin,  above,  p.  1040.  Rg.   Co.  v.  Fisher,   1905,    1    Ch. 

(/)  lueg  Y.  Levinr/ton,  2  Lev.  316,    322;    see  above,   pp.   203, 

26  ;  Bagmond  v.  Fitch,  2  C.  M.  &  644,  645. 

19  (2) 
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comprehend  a  particular  defect  of  title,  it  is  no  plea  to 
point  out  that  the  defect  was  apparent  on  the  face  of 
the  conveyance  (Zc) ;  unless  it  can  be  established  that 
upon  the  true  construction  of  the  whole  deed  of  con- 
veyance the  assurance  was  expressly  made  subject  to 
the  defect  and  the  covenant  did  not  guarantee  indemnity 
against  it  (I) .  But  if  in  these  cases  the  purchaser  bought 
subject  to  the  defect,  the  vendor  might  counterclaim  for 
rectification  of  the  conveyance  by  limiting  the  covenants 
according  to  the  parties'  real  agreement  (w) . 


Covenants 
for  title  pro- 
cured by 
fraud. 


It  was  held  in  the  case  of  David  v.  Sabin  (ti)  that,  if  a 
man  by  fraud  procure  land  to  be  sold  and  conveyed  to 
him,  Avith  the  usual  vendor's  covenants  for  title,  the 
vendor  may  indeed  set  up  the  fraud  as  a  defence  to  an 
action  brought  on  the  covenants  by  the  purchaser  him- 
self; but  if  the  defrauding  party  convej'  the  land  over 
to  a  purchaser  taking  it  for  value  and  without  notice  of 
the  fraud,  and  such  purchaser  sue  the  original  vendor 
to  obtain  the  benefit  of  his  covenants  for  title,  as  running 
with  the  land  sold,  the  original  vendor  can  no  longer 
plead  the  fraud,  by  which  he  was  induced  to  enter  into 
the  covenants.  This  was  so  decided  on  the  follow- 
ing grounds: — The  defence  of  the  original  vendor  to  an 
action  by  the  original  purchaser  on  the  covenants  for 
title  might  be  two-fold;  first,  that  the  covenants  were 
voidable  as  having  been  procured  by  fraud  and  that  ho 
elected  to  avoid  them  (o) ;  secondlj^,  that  the  breach  of 
the  covenants  was  caused  by  the  covenantee's  own 
Avrong,  and  the  covenantee  could  not  therefore  set  up 
the  breacli  as  a  cause  of  action  (p).     As  to  the  first  of 


(Z)  I'dfj/e  V.  ]\[idland  lii/.  Co., 
1894,  1  "Ch.  11  ;  Great  IFestrrn 
Ru.  Co.  V.  Fisher,  1905,  1  Ch. 
.'JIC,  322. 

{/)  Sec  al)Ove,  pp.  644,  615, 
Gr)8,  n.  (r). 


(«()  Seeabovo,pp.644andn.  UA, 
66r),  782*7.,  787  — 791,  803. 

(«)  1893,  1  Ch.  523;  above, 
lip.  661,  1140. 

(o)  Above,  p.  1079. 

\p)  This  ■\vas  the  case  in  David 
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these  defences,  it  was  cousidered  that  whore  a  iimii 
makes  a  conveyance  of  land  and  at  the  same  time  enters 
into  covenants  with  his  grantee,  of  which  the  benefit 
will  run  with  the  land  (that  is,  will  go  to  the  grantee's 
assigns  by  virtue  of  the  "real  contract"  then  made  by 
the  grantor  (q) ),  such  conveyance  and  real  contract 
together  form  one  entire  transaction,  and  the  real 
contract  cannot  be  rescinded  for  fraud  without  setting 
aside  the  conveyance.  And  as  in  such  case  the  convey- 
ance cannot  be  avoided  by  the  grantor  as  against  any 
person  claiming  as  a  purchaser  from  the  grantee  for 
value  and  without  notice  of  the  fraud  (r),  the  real 
contract  must  remain  equally  unimj)eachable  as  against 
such  a.  purchaser.  And  as  regards  the  second  defence 
abo\  e  mentioned,  that  is  only  available  against  the  party 
who  actuallj^  did  the  wrong,  or  his  representatives  in 
hiw,  and  not  against  his  assigns. 

It  appears  that,  under  the  present  Bankruptcy  law,  Bankruptcy 
the  liability  of  a  jjcrson,  who  has  entered  into  covenants  for'^tkle!""  " 
for  title,  in  so  far  as  it  consists  in  any  obligation  or 
possibility  of  an  obligation  to  pay  money  on  breach  of 
the  covenants,  is  capable  of  proof  in  his  bankruptcy, 
and  will  be  discharged  by  an  order  of  discharge  made 
or  by  a  composition  or  scheme  of  arrangement  approved 
therein  (s) .  But  the  covenantor's  liability  under  a  cove- 
nant for  further  assurance,  in  so  far  as  it  is  capable  of 
being  enforced  specifically  (t),  is  not  capable  of  [)roof 
in  nor  discharged  by  his  bankruptcy  («(),  but  may  be 
asserted    against    the    trustee    in    the    bankruptcy,    or 


V.  Sahin,  where  the  fraud  of  the  2  East,  575,  580  ;  Sag.  V.  &  P. 

covenantee     caused     an    incum-  576. 

brance    to    remain    outstundinyr  {>•)  Above,  pp.  757,  758,  832. 

without   the   knowledge    of    the  (.«)  See  above,  p.    1022;  Hardy 

covenantor,  and  so  occasioned  the  v.  Fof/i fit/ill,  13  App.  Cas.  351. 
breach  of   covenant;    see  above,  (/)  See  above,  p.  1149. 

p.  1140.  I/O  See  Jie  lieis,  1004,  2  K.  B. 

(7)  See   SicvouoH   v.   Laiuhuid,  7(39,  777,  781,  787. 
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against  the  covenantor  himself  after  his  discharge,  or 
his  representatives  in  law  or  gratuitous  or  equitable 
assignees  (»■) . 


If  one  sell 
land  and 
execute  a 
defective  con- 
veyance, he 
will  be  bound 
in  equity  to 
make  good 
the  contract 
out  of  any 
estate  in  the 
land  that  he 
may  after- 
wards 
acquire. 


We  have  seen  that  if,  without  making  any  fraudulent 
misrepresentation,  a  man  sell  lands,  to  which  he  has  no 
good  title,  and  convey  the  same  to  the  purchaser,  but 
give  him  no  covenants  for  title,  or  covenants  not  availing 
against  the  defect  {y),  the  purchaser  has  no  right  or 
equity  to  recover  the  purchase  money  in  case  of  his 
ejectment  after  the  conveyance,  and  has  in  general  no 
remedy  (r).  There  is  however  one  contingency  in 
which  he  may  obtain  satisfaction.  If  the  vendor  should 
chance  to  acquire  by  any  means  after  the  conveyance 
some  valid  estate  or  interest  in  the  land  sold,  he  will 
be  bound  in  equity  to  assure  the  same  in  such  manner  as 
will  make  good  his  contract  of  sale  {a).  For  in  such  case 
the  rule  of  equity  is  that,  uis  the  convcj'ance  has  proved 
to  be  defective,  the  vendor  shall  not  plead  that  the  con- 
tract has  been  already  discharged  by  performance  (/;). 
And  this  rule  is  applicable  to  any  contract  to  convey 
land  for  valuable  consideration,  and  to  agreements  of 
mortgage,  settlement  or  exchange  as  Avell  as  of  sale  (c) . 
It  Avas  suggested  in  one  case  {d)  that  this  equity  is 
personal  to  the  contractor  and  is  not  available  against 
his  successors  in  estate.  This  opinion  however  was 
judicially  dissented  from  by  Lord  St.  Leonards  (e), 


{x)  Above,  pp.  11 ')0,  1151  and 
n.  (c). 

(v)  Above,  pp.  C47,  1137. 

{z)  Above,  pp.  611,  653,  654, 
730,  1132,  1137. 

[a)  Scahunnic  v.  rowel,  2  Vern. 
11  ;  Xucl  v.  Beulcy,  3  Sim.  103, 
116;  Jones  V.  Kearnei/,  1  Dru.  & 
War.  134,  158—160:  Smith  v. 
Baker,  1  Y.  &  C.  C.  C.  223; 
Smith  v.  (hborne,  6  H.  L.  C.  375, 
;i90,  398  ;   He  Jh-icfffuntcr's  Settle- 


ment,   1910,    2    Ch.    342 ;    Sug. 
V.   &  P.  745  ;   2  Dart,  V.  &  P. 

808,  5th  ed. ;  909,  Gth  ed.  ;  818, 
7th  ed. 

{h)  Above,  p.  1023. 

(c)  See  cases  cited  in  note  {«), 
above. 

(d)  Morse  v.  Faulkner,  1  Anst. 
11,  14. 

[c]  Jones  v.  Ivearncy,  1   Dru.    & 
War.  134,  159. 
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and  appoars  to  bo  unsound  in  ])rineiplc  (/).  Tlio  true 
rule  scorns  to  bo  that,  if  tho  vendor  hinisolf  had  onco 
become  entitled  to  a  valid  estate  in  tho  land,  the  j)ur- 
chascr's  equity  would  attacli  upon  it  in  the  hands  of  all 
persons  claiming  under  the  vendor,  otherwise  than  for 
a  legal  interest  by  purchase  for  value  without  notice  {g) . 
But  of  course  if  tho  vendor's  oldest  son  and  heir  or 
other  successor  should  acquire  a  valid  interest  in  tho 
land  sold  by  an  independent  title,  not  derived  from  tho 
vendor,  he  would  not  be  bound  to  give  effect  to  the 
sale  {h) .  And  if  the  vendor  had  sold  and  conveyed 
some  particular  estate  or  interest  only  in  the  land  or 
such  interest  as  he  had  therein,  so  that  the  conveyance 
actually  gave  effect  to  the  contract,  but  the  interest 
conveyed  afterwards  came  to  an  end,  the  vendor  would 
not  be  bound  to  assure  to  tho  purchaser  any  new  estate  or 
interest  which  he  might  acquire  after  the  convey- 
ance (i) . 

As  previously  explained  (/c),  if  the  conveyance  to  the  Vendor's 
1  ,    •       1  •  •      p  l\  1      '     aftei'- acquired 

purchaser  contained  a  precise  averment  oi  the  vendor  s  ^^^.^^q  passin"- 

seisin  in  foe  or  other  right,  sufficient  to  work  an  estoppel  *«  the  pur- 

'^  .p     1    chaser  by 

at  law,  then  if  the  vendor  had  not  the  estate  specified  estoppel. 

at  the  time  of  conveyance  but  afterwards  acquired  it, 
the  same  would  immediately  pass  in  effect  to  the  pur- 
chaser, his  heirs  or  assigns,  without  any  further  con- 
veyance, by  reason  of  the  doctrine  that  the  acquisition 
of  the  legal  estate  "feeds"  the  estoppel.  An  estate 
by  estoppel  of  this  kind  would  bo  available  in  favour  ol' 
the  purchaser,  his  heirs  and  assigns,  as  against  all  per- 
sons claiming  the  whole  or  any  part  of  the  vendor's 


(/)  2  Dart,  V.  &  P.   809,  810,  ib.  609  ;  and  v.i.  above,  pp.  1149, 

5th  ed.  ;  910,  911,  Gth  ed.  ;  819,  ll-iO. 

820,  7th  ed.  {h)  Cf.  above,  p.  1150. 

{g)  See    Martin    v.    Senmore,    1  [i]  See     Smith     v.    thhorne,     6 

Ch.  Ca.  170;    Taylor  v.    Wheeler,  H.   L.   C.   375,  390,  398;  above, 

2  Vern.  564;  Jeiininjs  v.   Jfuore,  p.  1151. 

{k)  Above,  pp.  622,  623. 
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al'tei'-acquired  estate  by  any  title  derived  from  liiiii, 
whether  gratuitously  or-  for  value  and  whether  for  a 
legal  or  an  equitable  interest  (/) .  But  the  legal  estate 
would  not  so  pass  as  against  any  person  not  bound  by 
the  estoppel  (m) . 

[I)  See   liauhnt'  case,   4    Kep.  &  C.  181  ;  JFebb  v.  Austin,  7  Man. 

52  a,    53  a;       Weah     v.     Loirer,  &  Gr.  701,  724  .siy.;  Dor.  d.  Gais- 

Pollexf.  o4,  C6  ;   Taylor  x.  Need-  ford  v.  Rtone,  3  C.  B.  176  ;  Clemoiv 

ham,   2    Taunt.    278  ;    Bcvsleij  v.  v.  Geach,  L.  R.  G  Ch.  14  7. 

Bnrdon,  2  S.  &.  S.  51 'i.  524,  525,  («0  Sce/^ocd.  Downey.  Thump- 

affirmed,  8  L.  J.  (O.  S.)  Ch.  85 ;  sou,  9  Q.  B.  1037. 
Doe  d.  Christmas  v.  Oliver,  10  B. 
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CHAPTEE  XX. 

OF  TH.E  SALE  OF  REGISTERKD  LAN  J  J. 

The  principles  to  be  applied  in  carrying-  out  a  sale  of  Laml  regis- 
land  registered  under  the  Land  Transfer  Acts,  1875  the  Land 
and  1897  (a),  depend  upon  the  provisions  of  these  Transfer 
statutes  and  the  rules  made  thereunder  (6),  and  espe- 
cially upon  the  effect  thereby  given  to  first  registration 
under  the  Acts,  and  to  registered  transfers  and  charges 
of  registered  land  (c) .  It  Avould  be  out  of  place  in  a 
work  like  the  present  to  give  a  general  descrijstion  of 
the  system  of  a  registration  of  title  established  by  these 
statutes.  A  short  account  of  it  is  contained  in  the 
writer's  last  edition  of  "  Williams  on  Real  Pro- 
perty "  (d),  and  it  will  be  assumed  that  the  reader  has 
a  general  acquaintance  with  tlie  statutory  pro\"isions  in 
question.  We  Avill  here  confine  our  attention  to  'tlie 
sale  of  registered  land,  and  will  follow  the  plan,  pre- 
viously adopted  with  respect  to  the  general  law  of 
sale  (e),  of  endeavouring  to  ascertain  Avliat  are  the  pro- 
visions of  an  open  contract  for  the  sale  of  registered 
land . 

In  tlie  first  place,  it  may  be  noted  that  contracts  to  Contracts  to 
111  1  1        i-  •   -      .  •  ^*^^1  registered 

sell  registered  land  are  not  capabfe  oi  registration  nor  lauj. 

required  to  assume  any  special  form .    They  are  governed 

{a)  Stats.  38  &  39  Vict.  e.  87  ;  First   Schedule  ;    Land    Transfer 

GO  &  61  Vict.  c.  (io.  Rules  (1903    and    1908),   52— .59, 

(A)  See  Laud  Transfer  Rules,  14  0—142;   Wms.  Real  Prop.  643 

1903  and  1908.  — G48,  21st  ed. 

(c)  See   stats.    38    &    39    Vict.  (rf)    Part   VII.,    pp.    G3o    stj., 

c.  87,  8S.  7—9,  13,  22,  25-27,  31,  21st  ed. 
32,    35;    60    &   61    Vict.    c.    65,  (e)  Above,  pp.  31  «(?. 
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by  tho  general  law  relating-  to  the.  formation  of  con- 
tract (/).  They  must,  of  course,  conform  with  the 
requirements  of  the  Statute  of  Frauds  {g),  and,  subject 
to  the  express  enactments  of  the  Land  Transfer 
Acts  {h),  they  appear  to  incorporate  the  terms  implied 
by  law  in  any  other  contract  for  the  sale  of  land  (i),  in- 
cluding the  provisions  annexed  to  sales  of  land  by  tho 
Vendor  and  Purchaser  Act,  1874  (fc),  and  tho  Con- 
veyancing Act  of  1881  (Z).  The  express  enactments 
of  the  Land  Transfer  Acts  regulating  contracts  for 
the  sale  of  registered  land  are  the  followins-:  — 


Proof  of  title, 
which  can  be 
required  on 
purchase  of 
registered 
land. 


Matters 
declared  not 
to  be  incum- 
brances. 


(Land  Transfer  Act,  1897  (m),  s.  16,  sub-s.  1.)  A 
purchaser  of  registered  land  shall  not  require  any  evi- 
dence of  title,  except — 

(i)  the  evidence  to  be  obtained  from  an  insjjection  of 
the  register,  or  of  a  certified  copy  of  or  extract 
from  the  register; 

(ii)  a  statutory  declaration  as  to  the  existence  or 
otherwise  of  matters  which  are  declared  by 
sect.  18  of  the  principal  Act  (?^),  and  by  this 
Act,  not  to  be  incumbrances  (o); 


(/)  Above,  pp.  1  —  30. 

{(j)  Stat.  29  Car.  II.  c.  3,  s.  4  ; 
above,  pp.  3  sq. 

(h)  See  Stat.  60  &  61  Vict, 
c.  Go,  8s.  8  (2,  3),  16,  stated  below. 

(i)  Above,  pp.  32  —  35,  39—55  ; 
and  see  p.  100  and  n.  (d). 


(/>•)  Stat.  37  &  38  Vict.  c.  78, 
ss.  1,  2. 

(0  Stat.  44  &  45  Vict.  c.  41, 
s.  3. 

{hi)  Sfat.  60  &  61  Vict.  c.  65. 

(71)  The  Land  Transfer  Act, 
1875  ;  Stat.  38  &  39  Vict.  c.  87. 


(0)  By  stat.  38  &  39  Vict,  c  87,  s.  18,  as  amended  by  60  &  61  Vict, 
c.  65,  lirst  Schofliilo.  all  registered  land  shall,  unless  under  the  pro- 
visions of  the  Acts  the  contrary  is  expi-ossed  on  the  register,  be  deemed 
to  be  subject  to  huch  of  the  following  liabilities,  rights  and  intci-ests 
as  may  be  for  the  time  being  subsisting  in  refeiTnf  e  thereto,  and  such 
liabilities,  rights  and  interests  shall  not  be  deemed  incumbrances 
within  the  meaning  of  the  Acts  (that  is  to  say)  : 

(1)  Liability  to  repair  highways  by  reason  of  tenure,  quit  rents. 
Crown  rents,  hcriots  and  other  rents  and  charges  having  their  oi'igin 
in  tenure  ;   and 

f2)  Succession  duty,  estate  duty,  land  tax,  titlie  rentchargo  and 
payments  in  lieu  of  tithes  or  of  tithe  rentchargo ;  and 

(3)  Rights  of  common,  rights  of  sheepwalk,  rights  of  way,  water- 
courses, and  rights  of  water,  and  other  easements  ;  and 
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(iii)  ii'  tlio  proprieior  of  ilio  land  is  rugistLTcd  with  an  Where  title 

absolute. 

(4)  Riglits  to  mines  and  minerals  created  previously  to  the  regis- 
tration of  the  land  or  the  1st  of  January,  1898  ;   and 

(o)  Rifj^hts  of  entry,  search,  and  user,  and  other  rights  and  reser- 
vations incidental  to  or  required  for  the  purpose  of  giving  full  effect 
to  the  enjoyment  of  rights  to  mines  and  mincirals,  or  of  projierty  in 
mines  or  minerals,  and  created  previously  to  the  registration  of  the 
land  or  the  1st  of  January,  1898  ;  and 

(B)  Rights  of  fishing  and  si^rting,  seignorial  and  manorial  rights 
of  all  descriptions,  and  franchises  exercisable  over  the  registered 
lands  ;  also  liability  to  repair  the  chancel  of  any  church,  liability  in 
respect  of  embankments  and  river  walls,  and  drainage  rights,  customary 
rights,  public  rights,  and  profits  «  prendre  ;  and 

(7)  Leases  or  agreements  for  leases  and  other  tenancies  for  any 
term  not  exceeding  twenty-one  years,  or  for  any  less  estate,  in  cases 
where  there  is  an  occupation  under  such  tenancies ;  also,  subject  to 
the  provisions  of  the  Land  Transfer  Act,  1897  (see  sect.  12),  rights 
acquired  or  in  course  of  being  acquired  under  the  Limitation  Acts : 

Provided  as  follows : 

(a)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  any 
land  registered,  or  about  to  be  registered,  is  exempt  from  land  tax  or 
tithe  rentcharge,  or  from  payments  in  lieu  of  tithes  or  of  tithe  rent- 
charge,  the  registrar  may  notify  the  fact  on  the  register  in  the 
prescribed  manner  (see  Laud  Tratisfer  Rules  (1903),  212)  ;   and 

(b)  The  Commissioners  of  Inland  Revenue  shall,  upon  the  applica- 
tion of  the  proprietors  of  any  land  registered  or  about  to  be  registered, 
upon  such  declaration  being  made,  or  such  other  evidence  being 
produced  as  the  Commissioners  require,  aad  upon  payment  of  the 
prescribed  fee,  grant  a  certificate  that  at  the  date  of  the  grant  thereof 
no  succession  duty  is  owing  in  respect  of  such  land,  and  the  registrar 
shall  in  tlie  prescribed  manner  notify  such  fact  on  the  register,  and 
such  notification  shall  be  conclusive  evidence  of  the  fact  so  notified  in 
respect  of  succession  duty  (see,  however,  stat.  60  «&  6 1  Vict,  c  65,  s.  1 3, 
which  appears  to  supersede  this  provision) ;  and 

(c)  Where  it  in  proved  to  the  satisfaction  of  the  registrar  that  the 
right  to  any  mines  or  minerals  is  vested  in  the  proprietor  of  land 
registered  or  about  to  be  registered,  the  registrar  may  register  such 
proprietor  in  the  prescribed  manner  as  proprietor  of  such  mines  and 
minerals  as  well  as  of  the  land  (see  Land  Transfer  Rules  (1903),  213)  ; 
and 

(d)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  the 
right  to  any  mines  or  minerals  is  severed  from  any  land  registered  or 
about  to  be  registered,  the  registrar  may,  on  the  application  of  the 
person  entitled  to  any  such  mines  and  minerals,  register  him  as  pro- 
prietor of  such  mines  and  minerals  in  manner  in  the  Act  of  1875 
mentioned  (see  sect.  82  :  Land  Transfer  Rules  (1903),  71,  74).  and 
upon  such  registration  being  effected  shall  enter  on  the  register  of 
the  land  a  reference  to  the  registration  of  such  other  person  as 
proprietor  of  such  mines  and  miuerals  (see  Land  Transfer  Rules 
(1903),  214). 

Where  the  existence  of  any  such  liabilities,  rights  or  interests,  as 
are  mentioned  in  this  section  is  proved  to  the  satisfaction  of  the 
registrar,  the  registrar  may,  if  he  think  fit,  enter  on  the  register 
notice  of  such  liabilities,  riiriits  or  interests,  in  the  prescribed  manner. 
This  power  shall  be  exercised  in  all  cases  where  the  abstract  of  title 
on  first  registration  or  on  registration  as  qualified  or  absolute  discloses 
the  existence  of  any  such  liabilities  as  are  mentioned  in  sub-sections  4  ' 
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Where  title 
qualified. 


Where  title 
possessory. 


AMiere  vendtir 
not  registered 
Hs  pro- 
prietor. 


absolute  title  (p),  and  there  arc  iiicuiubraiiccF. 
entered  on  the  register  as  subsisting  at  the  first 
registration  of  the  land,  either  evidence  of  the 
title  to  those  incumbrances,  or  evidence  of  their 
discharge  from  the  register; 

(iv)  where  the  proprietor  of  the  land  is  registered 
■with  a  qualified  title,  the  same  evidence  as  above 
provided  in  the  case  of  absolute  title,  and  such 
evidence  as  to  any  estate,  right,  or  interest  ex- 
cluded from  the  effect  of  the  registration  (g)  as  a 
purchaser  would  be  entitled  to  if  the  land  were 
unregistered ; 

(v)  if  the  land  is  registered  Avith  a  possessory  title, 
such  evidence  of  the  title  subsisting  or  capable  of 
arising  at  the  first  registration  of  the  land  (r)  as 
the  purchaser  would  be  entitled  to  if  the  land 
were  unregistered . 

(Sub-s.2.)  Where  the  vendor  of  registered  land  is 
not  himself  registered  as  proprietor  of  the  land  or  of  a 

and  5  (see  Land  Transfer  Rules  (1903),  215).  Where  an  easement  is 
registered  as  an  incumbrance,  the  dominant  and  servient  tenements 
shall  be  defined,  if  practicable  and  required  by  the  parties.  Notice  of 
a  power  of  re-entry  and  of  a  right  of  reverter  may  be  entered  on  the 
register  under  this  paragraph. 


(p)  As  to  the  effect  of  the 
registration  of  land  with  an 
absolute  title  and  the  registered 
transfer  of  land  so  rejiistered,  see 
i^tat.  38  &  39  Vict.  c.  87,  ss.  7,  13, 
30,  35,  105;  Land  Transfer  Rules 
(1903),  55.  110;  2nd  Rep.  (1911) 
of  Land  Transfer  Commrs.   §  57- 

(fj)  The  registration  of  land 
with  a  qualified  title  and  the 
registered  transfer  of  land  so 
registered  do  not  affect  or  preju- 
dice the  enforcement  of  any  estate, 
right  or  interest  appearing  by  the 
register  to  be  excepted  from  the 
effect  of  registration ;  stat.  38  & 
39  Vict.  0.  87,  ss.  9,  31  ;  Land 
Transfer  Rules  (1908),  L  3f),  III.: 
(1903),  52,  58,  59,  140.  The  rnles 
of  1903  introduced  a  particular 
kind  of  (jiialificd  title  called  a 
good   leasehold  title.     Registra- 


tion of  land  with  a  good  leasehold 
title  and  the  registered  transfer 
of  land  so  registered  do  not  affect 
or  prejudice  the  enforcement  of 
any  estate,  right  or  interest 
atiecting  or  in  derogation  of  the 
lessor's  title  to  grant  the  lease; 
Rules,  5G,  141. 

()•)  The  registration  of  land 
with  a  possessory  title  and  the 
registex'ed  transfer  of  land  so 
registered  do  not  affect  or  preju- 
dice the  enforcement  of  any  estate, 
right  or  interest  adverse  to  or  in 
derogation  of  the  title  of  the  first 
registered  proprietor,  and  sub- 
sisting or  capable  of  arising  at 
the  time  of  registration  of  such 
l)r(>])rietor ;  stat.  37  &  38  Vict, 
c.  87,  ss.  8,  32  ;  Land  Transfer 
Rules  (1903),  57,  142. 
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charge  giving  a  po-wcr  o£  sale  over  the  land,  lie  shall,  at, 
the  request  of  the  purchaser  and  at  his  own  expense, 
and  notwithstanding  any  stipulation  to  the  contrar}^ 
either  procure  the  registration  of  himself  as  proprietor 
of  the  land  or  of  the  charge,  as  the  case  may  be,  or  pro- 
cure a  transfer  from  the  registered  proprietor  to  the 
purchaser. 

(Sub-s.  3.)  In  the  absence  of  special  stipulation,  a  As  to  cove- 
vendor  of  land  registered  with  an  absolute  title  shall  J'j^"^''  ^^ 
not  be  required  to  enter  into  any  covenant  for  title,  and 
a  vendor  of  land  registered  with  a  possessory  or  qualified 
title  shall  only  be  required  to  covenant  against  estates 
and  interests  excluded  from  the  effect  of  registration, 
and  the  implied  covenants  under  sect.  7  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  shall  be  con- 
strued accordingly, 

(Sect.  8,  sub-s.  2.)  Where  a  land  certificate  (-s)  or  an  Delivery  of 
office  copy  of  a  registered  lease  (t)  has  been  issued,  the  j?-"^  ^^^^' 
vendor  shall  deliver  it  to  the  jDurchascr  on  completion  of 
the  purchase,  or,  if  only  a  part  of  the  land  comprised  in 
the  certificate  or  office  copy  is  sold,  he  shall,  at  his  own 
expense,  produce  or  procure  the  production  of,  the  certi- 
ficate or  office  copy  in  accordance  with  this  section 
for  the  completion  of  the  purchaser's  registration  (?/). 
Where  the  certificate  or  office  copy  has  been  lost  or 
destroyed  (x),  the  vendor  shall  pay  the  costs  of  the  pro- 

(«)   See   stats.    38    &    39   Vict.  duced  to  the  registrar  on  every 

c.  87,  s.  10  ;  60  &  61  Vict.  c.  6<5,  entry  in  the  register  of  a  dispo- 

s.  8 ;  Land  Transfer  Rules  (1903),  sition  by  the  registered  proprietor 

258 — 268.  of  the  land  or  charge  to  ■which  it 

(t)  This  was  issued  under  the  relates,  and  a  note  of  such  entiy 
Land  Transfer  Act,  1875,  on  the  is  required  to  be  officially  endorsed 
registration  of  leasehold  land  :  thereon.  And  by  the  Land  Trans- 
but  under  the  Act  of  1897  land  fer  Rules  (1903),  265,  the  registrar 
certificates  are  issued  on  the  may  require  such  certificate  to  be 
registration  of  leasehold  as  well  produced  on  any  application  for 
as  of  freehold  land  ;  stat.  38  &  39  registration  made  by  or  with  the 
Vict.  c.  87,  s.  16  ;  Land  Transfer  consent  of  the  registered  pro- 
Rules  (1903),  65,  67.  prietor  of  the  land  or  of  a  charge 

{>()  By  stat.  60  &  61  Vict.  c.  65,  or  incumbrance. 
s.  8  (1),  the  land    certificate   or  {x)  See  sect.  8  (3). 

certificate  of  charge  shall  be  pro- 
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ceedings  required  to  enable  the  registrar  to  proceed 
without  it. 


What  evi- 
dence of  title 
can  be 
required. 


No  abstract 
of  registered 
instruments. 


The  above  provisions  are  most  important  terms  of 
an  open  contract  for  the  sale  of  registered  land,  and 
must  of  course  be  considered  in  connexion  with  and  as 
modifying  the  general  law  defining  the  relations  of 
vendor  and  purchaser  on  a  sale  of  land  {y) .  The  lan- 
guage of  sect.  16  (1)  (i)  of  the  Land  Transfer  Act, 
1897,  is  not  clear:  but  as  it  is  enacted  that  the  pur- 
chaser shall  not  require  any  evidence  of  title  except  the 
alternatives  specified,  it  appears  that  (save  only  as  re- 
gards the  registered  lease  upon  the  sale  of  registered 
leasehold  land  {z)  )  the  vendor  is  not  bound  to  furnish 
any  abstract  of  any  registered  document  (such  as  an 
instrument  of  transfer  or  charge)  dealing  with  the  land 
sold  («) ;  and  it  seems  to  be  in  the  option  of  the  pur- 
chaser to  require,  as  proof  of  the  title  to  registered 
land,  either  the  evidence "  to  be  obtained  from  an 
inspection  of  the  register,  or  the  evidence  of  a  cer- 
tified copy  of  or  extract  from  the  register.  In  order 
to  avail  himself  of  the  former  alternative  he  must 
obtain  the  authority  of  the  vendor  {h)\  and  this,  it  is 
submitted,  the  vendor  is  bound  to  give.  Having  ob- 
tained such  authority,  the  purchaser  may  either  search 
the  register  himself  or  apply  for  an  official  search  to 


(y)  Above,  pp.  32—35,  40—54. 

{z)  Soe  below,  p.  1207. 

(«)  It  has  been  suggested  that, 
on  a  sale  of  registered  land,  the 
abstract  will  consist  of  a  copy  of 
the  entries  in  the  register  ;  1  Key 
&  Elph.  Free.  Conv.  242,  8th  cd.  ; 
252,  'Jlh  cd.  But  it  is  question- 
able whether  the  vendor  is  bound 
to  deliver  anything  in  the  nature 
of  an  abstract  of  his  title  to  any 
registered  land  sold,  except  as 
regards  estates,  interests  or 
rights  excluded  from  the  effect  of 


registration.  Whore  a  vendor's 
title  does  not  consist  of  a  series 
of  instruments  of  disposition,  the 
whole  ground  for  requiring  an 
abstract  appears  to  be  taken 
away;  see  above,  p.  lOa.  And 
the  language  of  the  above  men- 
tioned enactment  seems  to  pre- 
clude the  purchaser  from  re- 
quiring any  evidence  of  title  other 
than  that  spcciiicd  therein. 

{h)  Stat.   GO   &  Gl  Vict.  c.  65, 
s.  22  (7). 
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bo  made,  and  the  issue  of  a  certificate  of  the  result  (c). 
If  the  purchaser  choose  to  rcc[uire  a  certified  copy  of, 
or  extract  from,  the  register,  and  the  vendor  have 
none  such  in  his  possession,  it  appears  that  the  pur- 
chaser must  bear  the  expense  of  procuring  the  same  (d) .  Expenses  of 
And  if  the  purchaser  obtain  the  vendor's  authority  to  extracts  from 
inspect  the  register,  office  copies  of  any  entry  in  the  the  register, 
register  or  of  any  document  in  the  registry  shall  be  declaration 
issued,  upon  his  application  in  writing,  to  liiui  or  his  not  inTum^'^^ 
solicitor  (c).  The  purchaser,  it  is  thought,  must  also  Frances, 
boar  the  expense  of  any  statutory  deolaration  -syhich  he 
may  require  under  sect.  16  (1)  (ii)  of  the  Land  Transfer 
Act,  1897,  with  regard  to  matters  declared  by  sect.  18 
of  the  Act  of  1875  and  the  Act  of  1897  not  to  be 
incumbrances  ((I) .  Sect.  16  (1)  (ii)  of  the  Act  of 
1897  (/)  also  lacks  clearness  of  expression:  but  it  is 
submitted  that  the  existence  or  non-existence  of  the 
matters  declared  by  the  Acts  not  to  be  incumbrances  is 
the  only  fact  in  connexion  therewith  as  to  ^^•hich  the 
purchaser  is  restricted  to  the  evidence  of  the  vendor's 
statutory  declaration  (f/).  If  any  such  matters  exist, 
they  are  not  affected  by  the  statutorj-  provisions  as  to 
the  effect  of  first  registration  and  registered  trans- 
fers (h) .  '  With  respect  to  such  matters,  therefore,  and 
also  as  to  all  other  estates  or  interests  excluded  from  the 
effect  of  registration — as,  for  instance,  those  expressly 
saved  from  the  operation  of  registration  with  a  quali- 
fied, a  good  leasehold,  or  a  possessory  title  (^) — the  sale 
of  registered  land  appears  to  be  governed  by  the  general 
law.  And  if  a  man  sell  under  an  open  contract  any 
registered  land  which  is  subject  to  the  existence  of  any 

(c)  Land  Transfer  Rules  (1903),  (/)  Above,  p.  1166. 
284—293.                                     ^  iff)  It  should  be  observed  that 

(d)  Stat.  44  &  45  Vict.  c.  41,  some  of  these  matters  may  be 
8.3(6);  above,  pp.  33,  45,  116,  found  noted  in  the  register; 
1166.  above,  p.  1167,  n.  (o). 

(e)  LandTransfer  Rules  (1903),  (/;)  Above,  p.  1165,  n.  (c). 
294.  (')  Above,  p.  1168,  nn.  (7,  »■). 
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estates  or  interests  included  in  those  declared  not  to  be 
incumbrances,  and  necessary  to  be  conveyed  in  order 
to  make  a  good  title — as,  for  instance,  rights  to  mines 
or  minerals  created  previously  to  the  registration  of  the 
land  or  the  jesiv  1898  (k) — he  must,  it  is  submitted, 
deliver  an  abstract  of  the  title  for  the  period  required 
by  law  in  the  case  of  unregistered  land,  and  duly  verify 
such  abstract  by  producing  the  same  evidence  as  could 
be  required  on  the  sale  of  unregistered  land.  If  this  be 
not  done,  the  purchaser  may,  it  is  thought,  object  to  the 
title  and  repudiate  the  contract,  as  he  might  in  the  case 
of  unregistered  land  (I)  ;  or  he  may  call  upon  the 
vendor  to  remove  the  objection  and  require  the  con- 
currence of  the  persons  entitled  to  the  outstanding 
estates  or  interests  :  but  if  he  take  this  course,  he 
should  make  the  requisition  without  prejudice  to,  and 
reserving  his  riglit  to  repudiate  the  contract  (m) . 


The  register 
is  the  only 
good  evidence 
of  title  to 
registered 
land. 


The  principal  thing,  the-n,  wliich  a  purchaser  of  regis- 
tered land  has  to  ascertain  is  that  the  vendor  is  regis- 
tered as  proprietor  of  the  land  sold  with  such  a  title, 
either  absolute,  good  leasehold  (n),  qualified  or  posses- 
sorj^,  as  he  claims  to  have  (o) .  Of  this  fact,  the  register 
alone  is  good  evidence.  It  is  most  important  to  observe 
this.  Possession  of  a  land  certificate  showing  the 
vendor  to  be  registered  as  such  proprietor  is  not  suffi- 
cient; for  the  vendor  may  have  created  a  statutory 
charge  on  the  land  without  lianding  over  the  land  certi- 
ficate to  the  cliargee,  and  the  chargeo  may  have  subse- 
quently sold  the  land  under  liis  poAver  of  sale,  and  the 
purchaser  from  liim  may  have  been  registered  as  pro- 


(/i)  Above,  p.  1167,  n.  (o)  ;  see 
stat.  CO  &  f,l  Vict.  0.  05,  first 
Schedule,  amending  sects.  18 
(4,  T)).  -M—.y.i,  and  Sr)— ;]>S  of  the 
Land  Transfer  Act,  187r). 

(/)  Sec  above,  p.  1G7. 

(«/)  See  above,  pp.  168,  190. 


(«)  See  above,  p.  1168,  n.  («?). 

,jp)  The  vendor  may  also  make 
a  good  title  as  the  registered  pro- 
prietor of  a  registered  charge 
giving  power  of  sale ;  a  case 
dealt  with  f  urtlier  ou. 
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pi'ietor  Q;),  or  the  cliargoo  may  have  foreclosed  nnd 
procured  himself  to  be  registered  as  proprietor  (g) .  It 
is  essential,  therefore,  for  a  purchaser  of  registered  land 
to  ascertain  the  present  state  of  the  register,  cither  by 
actual  inspection  or  fresh  certified  copies  (r).  This  will 
show  him  whether  there  are  any  estates,  interests  or 
rights  (other  than  those  declared  not  to  be  incum- 
brances) which  will  not  bo  either  conveyed  to  him  or 
else  extinguished  by  the  effect  of  the  registered  transfci- 
of  the  land  from  the  vendor  to  himself  (s).  Such 
estates,  interests  or  rights  may  exist,  as  we  have  seen  (t), 
in  the  form  of  (1)  registered  incumbrances  created 
either  before  or  after  registration,  and  (2)  things  ex- 
empted from  the  effect  of  registration  with  a  good  lease- 
hold (u),  qualified  or  possessory  title;  besides  which 
there  are  (3)  the  things  declared  by  the  Acts  not  to  bo 
incumbrances.  All  such  estates,  interests  or  rights,  as 
would  interfere  with  the  acquisition  by  the  purchaser 
of  the  estate  contracted  for  must  be  got  in  or  cleared 
away.  If  existing  in  the  form  of  registered  incum- 
brances, they  must  be  discharged  (.r);  and  if  existing  in 
the  shape  of  things  declared  not  to  be  incumbrances  or 
exempted  from  the  effect  of  registration  Avith  a  good 
leasehold,  qualified  or  possessory  title,  the  title  thereto 
must  be  proved,  and  they  must  be  conveyed  or  released 
in  the  same  manner  as  if  the  land  were  not  resristered. 


(^)  In  the  absence  of  stipulation  certificate;    stat.  60  &  61    Vict, 

to  the  contrary,  the  proprietor  of  c.  65,  s.  8  (4). 

a  i-egistered  cliarge  is  not  entitled  (c/)  See  stat.  60  &  61  Vict.  c.  G5, 

to  have  custody  of  the  land  certi-  s.  8  ;  Laud  Transfer  Rules  (1903), 

ficate  ;  and  wliere  a  transfer  of  164. 

land  is  made  by  the   registered  (r)  Above,  pp.  1170,  1171. 

proprietor  of  a  charge  in  exercise  (s)  See  above,  pp.  1165,  n.  [c], 

of  the  power  of  sale  conferred  by  1168,  nn.  {q,  r). 

the  charge,  it  may  be  registered,  (/)  Above,  pp.  1166 — 1168. 

and  a  new  land  certificate  may  (u)  Above,  p.  1168,  n.  (q). 

be  issued  to  the  purchaser,  with-  (.»•)  See  stat.  38  &  39  Vict.  r.  87, 

out  production  of  the  former  land  ss.  19,  28  :  Land  Transfer  Rules 

(1903),  17,  166.  216,  217. 

w.— IT.  20 
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Discharge  of         Registered  incumbrances  may  exist  in  the  form  either 
registered  in-  .  .  . 

cumbrances.  01  incumbrances  prior  to  nrst  registration,  which  are 
now  required  to  be  entered  in  the  register  upon  every 
first  registration,  whether  with  an  absolute  title  or 
otherwise  {y),  or  of  incumbrances  subsequent  to  regis- 
tration, these  being  the  registered  charges  which  a  regis- 
tered proprietor  is  empowered  by  the  Acts  to  make  {z) . 
Incumbrances  ft  -\\ill  have  been  observed  that,  with  respect  to  regis- 
registration.  tered  incumbrances  prior  to  first  registration  with  an 
absolute  title,  the  purchaser  may  require  evidence  either 
of  the  title  to  them  or  of  their  discharge  (a).  It  is 
thought  to  lie  in  the  purchaser's  option  which  kind  of 
evidence  ho  will  call  for.  Registered  incumbrances 
prior  to  first  registration  may  be  either  simply  noted  as 
such  in  the  register,  without  any  person  being  regis- 
tered as  the  proprietor  of  them,  or  they  may  be  entered 
as  registered  charges  belonging  to  the  persons  entitled 
to  them  (&).  In  either  case  the  cessation  of  the 
incumbrance  may  be  "notified  in  the  register,  by 
cancellation  of  the  original  entiy  or  otherwise,  on 
proof  to  the  satisfaction  of  the  registrar  of  the 
discharge  of  the  incumbrance  (c) .  Where  no  one  has 
been  registered  as  tlie  proprietor  of  the  incumbranci^, 
the  proof  required,  in  case  there  has  been  no  dealing 
with  or  transmission  of  the  incumbrance,  is  either  the 
instrument  creating  the  incumbrance  with  a  receipt  or 
release  thereon,  signed  by  the  incumbrancer,  or  an 
instrument  of  discharge  in  the  form  provided  by  the 
rules:  but  if  there  has  been  any  dealing  with  or  trans- 
mission of  the  incumbrance,  the  title   to  expunge   the 

(?/)  Land  Transfer  Rules  (190S),  c.  87,  ss.   22—28  ;  60  &  61  Vict. 

T.  43,  commencing  1st  Jan.  1909,  c.  65,  a.  9  (2 — 5) ;  Land  Transfer 

and  replacing  L.   T.   R.   (1903),  Rules  (1903),  97  .vi?.,  158  sq. 
19,  21,  40,  49,  under  wliich  such  {(i)  Above,  p.  1168. 

incumbrances  were  only  required  (/;)  See   Land   Transfer   Rules 

1o  be  7'egisterod on  an  ajjjjlication  (1903),  175 — 181. 
for    first    registration    with    an  {<■)  Stat.  38  &   39  Vict.  c.  87, 

absolute  title.  s.  19,  amended  by  00   &   61  Vict. 

(;)  See    stats.    38    &    39   Vict.  c.  65,  First  Schedule. 
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same  from  the  register  must  bo  proved  as  in  cases  of 
examination  of  title  on  first  registration  (cZ) .  Where 
any  person  has  been  registered  as  proprietor  of  tlio 
incumbrance,  the  cessation  thereof  may  be  notified  in 
the  register  on  production  of  an  instrument  of  discharge  Instrument 
executed  by  the  registered  j^i'oprictor  thereof  (c)  and  of  '^  '  '''''  '*^^®" 
the  certificate  of  incumbrance  (/).  It  does  not  appear, 
however,  that  notifying  in  the  register  the  cessation  of 
such  an  incumbrance  operates  as  a  reconveyance  of  the 
legal  estate,  where  the  incumbrance  was  created  by  a 
mortgage  in  the  usual  form  made  when  the  land  was 
unregistered;  though,  of  course,  after  satisfaction  of  the 
charge  the  legal  estate  a\ou1(1  be  held  in  trust  for  the 
registered  proprietor  of  the  land,  and  would  be  extin- 
guished by  the  effect  of  a  registered  transfer  for  value 
subsequently  made  by  him  (g).  A  purchaser  from  the 
registered  proprietor  of  the  land  Avould  therefore  ;get 
the  legal  estate  on  registration  of  the  transfer  to  him- 
self, provided  that  the  registered  incumbrances  Avero 
discharged  prior  to  or  on  completion.  Where  the  Where  the 
persons  entitled  to  incumbrances  prior  to  first  registra-  ship  of  the 
tion  Avith  an  absolute  title  have  been  entered  in  the  pcmnbrance 

IS  reo-istered, 

register  as  the  proprietors  thereof,  it  appears  unneces-  and  the  title 
sary  f or  the  ■  purchaser  to  investigate  their  title  (y^).  i^ absolute. 
The  only  essential  thing  is  that  the  incumbrances  shall 
be  discharged  and  cleared  off  the  register;  after  Avhich 
the  purchaser  (in  the  case  of  freeholds)  Avill  get  the 


{d)  Land  Transfer  Rules  (1903),  oi.  rr.  107,  108  with  Form  48  in 

216  ;  see  L.  T.  R.  (1908),  I.  19,  First  Schedule. 

24—26;    L.   T.  R.    (1903),    166,  (/)    Ibid.     v.     181  ;      above, 

and  First  Schedule,  Form  48.  p.  1169,  n.  (k). 

{f)  L.  T.  R.   (1903),  217.     It  (.9)  Above,  pp.  1165,  n.  (c),  1168, 

appears   that   an   instrument    of  n.  (p);  below,  pp.  1181,  1182. 

discharge   need  not  be  executed  (h)  Their  title  is  required  to  bo 

as  a  deed,  but  must  be  signed  by  proved  in  the  registry  before  they 

the  registered  proprietor  of  the  can  be  entered  as  proprietors  of 

charge;  rr.  107,  166,  177.     Such  the  incumbrances ;  Land  Transfer 

signature  should  be  attested  ;  but  Rules  (1903),  17-5. 

20  (2) 


lire 


OF  THE  SALE  OF  REGISTERED  LAND. 


Where  the 

registered 
title  to  the 
land  is  pos- 
sessory. 


entire  fee  simple  hj  the  effect  of  the  transfer  to  liimself, 
duly  completed  by  registration,  from  the  vendor  regis- 
tered with  an  absolute  title  (i) .  All  that  the  pur- 
chaser need  require  is  that  the  registered  projorietors 
of  tlie  incumbrances  shall  execute  the  necessary  instru- 
ments of  discharge,  which  maj  bo  eitlier  contained  in 
separate  documents  or  included  in  the  instrument  of 
transfer  to  himself  (;'),  and  shall  produce  their  certi- 
ficates of  incumbrance.  But  Avhere  the  purchaser  is 
buying  land  registered  with  a  possessory  title  only, 
and  there  are  registered  incumbrances,  j^rior  to  first 
registration,  whereof  the  proprietorship  is  registered, 
it  is  essential  for  him  to  investigate  the  title  to 
the  incumbrances  in  the  same  manner  as  if  they  were 
not  registered.  For  in  such  case  his  own  registration  as 
}}roj)rietor  will  not  have  the  effect  of  extinguishing  all 
unregistered  estates  and  interests,  but  will  take  effect 
subject  to  any  estate,  right  or  interest  adverse  to  or 
in  derogation  of  the  estate  of  the  first  registered  pro- 
prietor, and  subsisting  or  capable  of  taking  effect  at 
the  time  of  the  first  registration  (fc).  And  although  a 
mortgagee  is  required  to  prove  his  title  before  he  can 
be  registered  as  the  proprietor  of  an  incumbrance  i^rior 
fo  first  registration  (I),  his  registration  as  such  pro- 
prietor has  not  any  extinguishing  effect  upon  any 
estates,  rights    or   interests   adverse   to   his    own(??2). 


(J)  Land  Trnnsfor  Rules  ( 1 903\ 
166,  182. 

(J)  Above,  pp  1165,  u.  (c),  1168, 
n.  (p);  below,  pp.   1181,  1182. 

(/,•)  Above,  p.  1168.  n.  (;■)  : 
l)olow,  pp.  1181.  1182. 

(/)  Above,  p.  llT-'i,  D.  (/(). 

(»»)  Tlioc.'fterst  of  tbereifistration 
f)f  nny  person  as  the  proprii'tor  of 
!i  rfgistcrcd  inounibrauco  prior  to 
first,  n'jjislrafion  appears  to  bo  to 
confer  on  him  a  statutory  cliargo 
similar  to  that  i^iven  by  the  Laud 


Transfer  Acts  to  a  chargee  from 
a  registered  proprietor ;  see  stat. 
60  &  61  Viot.  c.  65,  s.  22  (6  c) ; 
Land  Transfer  Rules  (1903),  175 
■ — 181 .  But  the  Acts  do  not  give 
to  a  registered  charge  or  to  a 
registered  transfer  thereof  anj'- 
such  vesting  and  extinguishing 
effect  as  they  give  to  first  regis- 
tration as  proprietor  of  the  land 
or  to  registered  transfers  ol  the 
land;  see  A.-G.  v.  (M,//,  1906, 
2  Ch.  47,  70-73,  78. 
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resri.stration. 


Whore    incumbrances    prior    to    lirst    registration    arc  Where  the 

simply    noted    in    the    register,    ^vithout    any    J'cgis-  of  the  in- 

tered    proprietor    thereof,    then    (^^•het]ler    the    regis-  pumbrance 

tered    title    to    the    land    be    absolute    or    otherwise)  registered. 

the  purchaser   must   require   the   title   thereto   to   be 

abstracted  and  produced  in  the  same  manner  as  if  the 

incumbrances  were  not  noted  in    the  register;   for  he 

must  satisfy  himself  that  such  evidence  can  be  produced 

of  the  title  to  the  incumbrances  and  of  their  discharge 

as  shall  be  sufficient  to  procure  their  removal  from  the 

register  (71).   With  respect  to  registered  charges  created  Registered 

T  1  •  •  p    1      1        1      1  •       •      ''harges  sub- 

suDsequently  to  the  registration  01  tlic  land,  tlie  princi-  sequent  to 

pal  thing  to  be  required  is  that  they  shall  be  discharged 
and  cleared  off  the  register.  The  cessation  of  sucli 
charges  may  be  notified  on  the  register,  by  cancellation 
of  the  original  entry  or  otherwise,  either  on  the  requisi- 
tion of  the  registered  proprietor  of  the  charge  or  on 
due  proof  of  the  satisfaction  thereof;  and  thereupon 
the  charge  shall  be  deemed  to  have  ceased  (0).  The 
})roof  usually  required  is  the  production  of  an  instru- 
ment of  discharge  signed  by  the  registered  proprietor  of 
(lie  charge  (p):  but  the  registrar  may  accept  such  othor 
proof  as  he  shall  deem  sufficient  (q).  In  any  case  the 
certificate  of  charge  must  also  bo  produced  (/•).  When- 
ever registered  land  is  subject  to  any  registered  incum- 
brances or  charges,  the  purchaser  must  of  course  not 
pay  the  purchase  money  to  the  vendor,  until  the  inonni- 
brancers  have  been  first  fully  satisfied  thoi'cout,  o\cc|)l 
\\\\\\  Iheir  consent  (.s).  Where,  as  usually  li;i])|)('ns,  llu^ 
incumbrances  arc  to  be  discharged  out  of  the  punliiisc 
money,  the  necessary  instruments  of  discharge  will 
generally  be  included  in  the  instrument  of  transfer  tu 

(w'j  Above,  p.  1173.  (y)  Laud  Tniii^fer  Rules  (1903), 

(o)  Stat.    38  &  39  Vict.    c.  87,  166. 

s.  28,  amended  by  60   &  61  Vict.  {>)  Above,  p.  1169,  n.  (n). 

c.  65,  First  Schedule.  (.*)  Above,  pp.  737,  740. 

(p)  See  note  (r),  p.  1 175,  above. 
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the  purchaser  (i^).  Where  the  registered  proprietor  of 
a  registered  incumbrance  or  charge  is  willing  to  concur 
in  a  transfer  on  a  sale  by  the  registered  proprietor  of 
part  of  the  land  charged,  without  receiving  any  part  of 
the  ]3urchase  money  (u),  he  must  execute  an  instrument 
of  discharge  (x)  to  exonerate  the  land  sold  from  the 
charge;  and  his  certificate  of  incumbrance  or  charge 
must  be  produced  (y) .  In  such  cases  the  transfer  and 
the  discharge  Avill,  as  a  rule,  be  included  in  one 
instrument. 


Notices, 
cautions, 
inhibitions, 
restrictions. 


Besides  getting  in  all  outstanding  estates,  interests  or 
rights,  which  would  not  be  conveyed  or  extinguished  by 
a  registered  transfer,  a  purchaser  of  registered  land 
must  see  that  the  vendor's  title  is  not  impeached  or 
affected  by  a.nj  registered  notices,  cautions,  inhibitions 
or  restrictions.  An  inspection  of  the  register  will  show 
■whether  any  notices,  cautions,  inhibitions  or  restric- 
tions (z)  have  been  entered  with  respect  to  the  land 
sold;  and  if  there  should  be  any  such,  the  purchaser 
should  rocpuFc  the  vendor,  in  the  case  of  cautions  or 
inliibitions,  to  procure  their  removal  from  the  regis- 
ter (a),  and  in  the  case  of  restrictions,  either  to  procure 
their  removal  from  the  register  or  to  procure  the  con- 
ditions imposed  thereby  to  be  complied  with,  as  the 
circumstances  of  the  case  may  require.  In  the  case  of 
notices,  which  are  either  of  leases  or  agreements  for 
leases,  where  the  term  granted  is  for  or  determinable  on 
life,  or  exceeds  twenty-one  years,  or  wlien^  the  ()ci'U})a- 


(0  Above,  p.  1176. 

(m)  Above,  ]).  636.  It  seems 
tliat  in  this  case  the  purchaser 
may  disrcfi-ard  any  notice,  which 
lie  may  receive  off  the  register, 
that  tlie  retristcred  ])roprietor  of 
tlic>  incumbrance  or  charge  is  a 
trustee;  b('h)w,  pp.  1189.svy. 

(x)  Above,  p.  117;'),  and  n.  (e^. 

{!/)  Above,  p.  1161),  n.  [ii). 


(--)  See  Stat.  38  &  39  Vict.  c.  S7, 
ss.  r)3 — 59  ;  Land  Transfer  Rules 
(1903),  223— '242. 

{ii)  The  piu'chascr  should  not, 
it  is  thoupht,  make  any  iucjuiry 
as  to  the  interest  of  any  person 
entitled  to  the  benefit  of  a  caution 
or  an  inhibition  ;  lie  shoidd  simply 
re(juirc  the  same  to  be  removed. 
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tioii  is  not  ill  accordaneo  with  tlio  lease  or  af^Toeinonl:, 
or  of  estates  in  dower  or  by  the  curtesj-,  or  of  liens  by 
deposit  of  the  land  certificate,  what  appears  on  a  sale  by 
open  contract  of  land  in  possession  is  that  the  vendor 
cannot  make  a  good  title  without  the  concurrence  of 
some  other  person;  and  the  purchaser  should  take  the 
same  course  as  he  would  adopt  if  similar  facts  Avere 
disclosed  on  the  investigation  of  title  to  unregistered 
land.  If  the  interest  of  the  other  jierson  be  such  that 
the  vendor  is  entitled,  either  absolutely  or  on  tlie  terms 
of  paying"  him  off,  to  direct  him  to  concur  in  tlie  con- 
veyance to  the  purchaser,  the  purchaser  should  require 
the  vendor  to  obtain  such  concurrence.  If  the  vendor 
should  have  no  such  right  to  direct  the  other  person  to 
convey,  the  purchaser  would  bo  entitled  to  object  to  the 
title;  but  he  might,  instead  of  repudiating  the  contract, 
require  the  vendor  to  procure  the  other  person's  concur- 
rence in  the  sale(/>). 

The  purchaser  of  registered  land  nmst  not  only  obtain  Production  of 
the   evidence  to  be  afforded   by  inspection  or  certified  certificate 
copies  of  the  register,  but  must  also  require  the  land 
certificate  to  be  produced  for  the  ])urpose  of  completing 
the  transfer  of  the  land  sold  to  himself,  for  without  this 
his  own  registration  as  proprietor  of  the  land  cannot  be 
effected  (c).     Thus,    although   j^ossession    of    tlie   land 
certificate  is  no  guarantee  that  the  vendor  is  registered 
as  proprietor  of  the  land  (d),  its  abscMice  cannot  be  dis- 
regin'd(Ml.     The  \imk1ov  may  lia\e  crinited  a  lien  on  the  Charge  by 
hind  sold  by  tlej)Ositing  I  lie  land  certifieaje  as  scruril  v   the  land 
for  ail  a(i\aiice(^);    and    noljcc  of    such  a   I  raiisacf  ion  certihcatc. 
need  not,  although  it  may  (/),  appear  on  the  register. 


(b)  See   above,    pp.    101 -IGD,  (/•)  .See  stat.  60  &  61  Vict.  c.  G5, 
190.  s.  S  (-1). 

(c)  Above,  p.  1160  and  u.  («).  (./')  See  Land  Transfer  Rulers 
(r/)  Above,  p.  IIT'J.  (1903),  243— 251 ;  above,  p.  117S. 
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If  the  vendor  should  have  so  charged  the  land,  the 
essential  thing  for  the  ^ourchaser  to  secure  is  that 
the  land  certificate  shall  nevertheless  be  produced  as 
above  required,  and  the  registered  notice  (if  any)  of 
the  deposit  withdrawn  {g) .  If  the  chargee  require  the 
whole  or  any  part  of  the  purchase  money  to  be  paid  to 
him  as  the  condition  of  allowing  this,  the  condition  must 
of  course  be  complied  with:  but  if  not,  it  appears  that, 
provided  the  land  certificate  be  produced  and  the  regis- 
tered notice  withdrawn  as  aforesaid,  the  purchaser  need 
not  have  regard  to  any  notice  (outside  the  register) 
which  he  may  receive  of  the  charge  (/i).  And  if  a 
chargee  by  deposit  of  the  land  certificate  should  allow 
the  same  to  be  produced  and  given  up  for  the  purpose 
of  completing  a  registered  transfer  from  the  registered 
proprietor  of  the  land,  without  insisting  on  being  first 
paid  off,  it  appears  that  he  would  be  estopped  from 
asserting  any  claim  that  he  would  otherwise  have  had  to 
receive  payment  of  the  purchase  money  to  such  an  ex- 
tent as  would  be  necessary  to  satisfy  his  charge  (i) . 


Unregistered, 
estates  and 
interests  in 
registered 
land. 


Besides  the  estates  and  interests  in  registered  land 
which  will  not  be  extinguished  hy  a  registered  transfer, 
but  of  which  the  existence  will  be  disclosed  by  the 
register,  or  should  be  disclosed  by  the  vendor's  declara- 
tion as  to  things  declared  not  to  be  incumbrances  (A:), 
it  is  important  to  observe  that  registered  land  may  be 
subject  to  all  kinds  of  estates  and  interests,  legal  as  well 
as  equitable,  which  have  been  created  by  unregistered 
assurances  or  acts,  and  of  which  the  existence  will  not 


fy)  See  Land  Transfer  Rules 
(1903).  2o0;   above,  p.  117S. 

(//)  See  below,  pp.  11 8i)  sq. 

[i]  The  ease  is  parallel  to  that 
of  an  equitable  mortgagee  by  de- 
posit of  title  deeds  allowing  the 
deeds  to  be  handed  over  to  a  pur- 
elwiser  or  subse(iueut  mortgagee 


from  the  mortgagor ;  see  I'crvii 
Ihrrlvk  V.  .tttu;md,  -1  I)e  G.  &  .t. 
'1\  ;  lirigtis  v.  Jones,  L.  R.  10  Eq. 
92  ;  Urocliesbi/  v.  Temperance,  S;e. 
Mq.  Sory..  'l895,  A.  C.  173; 
Ili'miiier  v.  Webster,  1902,  2  Ch. 
103. 

(/■)  Above,  Pi).  11  GO,  1171. 
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be  disclosed  by  the  register.     This  is  owing  to  the  fact 
that  under  the  Land  Transfer  Act,  1875  (l),  subject  to 
(he  maintencmce  of  the  estate  and  right  of  the  registered 
proprietor,  any  person,  whether  the  registered  proprie- 
tor or  not  of  an}'  registered  kind,  ha\  ing  a  suflicient 
estate    or    interest   in   such   land,   may   create   estates, 
riglits,  interests  and  equities  in  the  same  manner  as  he 
might  do  if  the  land  wei'e  not  registered.   Such  estates, 
interests,  rights  or  equities,  may  or  may  not  be  guarded 
by  a  notice,  caution,  inhibition  or  restriction  (m)  placed 
on  the  register  b}'  the  person  entitled  thereto.     Now  it  Puruhaser  nut 
appears  that,  in  the  absence  of  special  stipulation,  a  !^„  ,ib^ti..i"t, 
purchaser  of  registered  land  has  no  right  to  require  an  of  documeuts 
abstract  or  production  of  any  instrument,  by  winch  the  unregistered 
registered  proprietor  of  land  has  created  any  estates  or  g^*^!^g*pt'.j^  ^^ 
interests  of  this  kind  (n),   except  only  of  documents  matters 
creating  interests  Avliich  are  by  the  Acts  declared  not  to  not  to  be 
be  incumbrances  (o) .     The  sole  protection  of  the  |)ur-  lucmnbrauccs. 
chaser  against  estates  or  interests  so  created,  whether 
legal  or  equitable,  lies,  therefore,  in  the  effect  given  by 
the  statute  to  a  registered  transfer  of  the  land  made  for 
valuable    consideration  by    the    registered    proprietor 
thereof  (p),  coupled  with  the  enactment  that  neither  the 
registrar  nor  any  person  dealing  with  registered  land  or 
a  charge  shall  be  affected  with  notice  of  a  trust,  express, 
implied    or    constructive  (g).      Now    such   a    transfer, 
when  registered,  of  freehold  land,  confers  on  the  trans- 
feree an  estate  in  fee  sim})le  in  the  land  free  from  all 
csfateR  a7id  interests  irhatsorrcr,  (^xcept  (1)  registered 
incund)raneos,  (2)  interests  by  thi;  Acts  declared  not  to 

(1)  Stat.  38   &   39  Vict.  e.  87,  (;;)  Stat.  38  &  39  Vict.  c.  87, 

s.  49;  see  Capital  S;  Counties  Bank,  ss.    30 — 32,    35;    Land    Tran.sfer 

Ld.Y.  lihoiles,  1903,    1    Ch.   631;  Rules  fl903^.  140  — 14'2. 
Wms.  Real  Prop.  649,  674,  21st  iq)  Stat.   60  &  61  Vict.  c.  6.'), 

ed.  First   Schedule,    amendinar   sect. 

(;»)  Above,  p.  1178.  83  (1)  of  the  Land  Tran.sfer  Act, 

(•«)  Above,  pp.  1166  sv/.  1875. 

(o)  Above,  pp.  1166,  1171,  1172. 
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Extinguish- 
ment of  un- 
registered 
estates  by  a 
registered 
transfer  for 
value. 


At  what  time 
is  a  purchaser 
oi  registered 
land  bound  to 
I)ay  th(>  price 
under  an  open 
contract  ? 

Time  for 
completion. 


bo  incumbrauces  (r),  and  (3)  where  the  transferor  was 
registered  with  a  qualified  or  a  possessory  title  lOnly, 
such  rights  or  interests  as  are  not  affected  by  such 
registration  respectively;  and  similar  registered  trans- 
fers of  leasehold  land  have  a  like  effect  (.s) .  It  appears, 
therefore,  that  if  the  registered  proprietor  of  registered 
land  make  any  unregistered  disposition  either  of  the 
legal  or  of  the  equitable  estate  therein,  all  estates  or 
interests  created  by  such  disposition  (except  those 
declared  not  to  be  incumbrances)  will  be  extinguished 
if  he  subsequently  execute  a  transfer  thereof  for  valu- 
able consideration,  and  the  same  be  duly  registered  (t). 
It  follows  that  the  assurance  to  be  made  by  a  vendor  to  a 
purchaser  of  registered  land  is  not  really  a  conveyance 
of  the  vendor's  own  estate,  but  is  essentially  the  execu- 
tion of  a  statutory  power  (u),  resembling  that  conferred 
b}'  the  Settled  Land  Act,  1882  (x),  and  enabling  the 
vendor  to  transfer  an  estate  which  is  not  or  may  not  bo 
his  own  (y) .  It  should,  liQwcver,  be  noted  that  a  transfer 
for  valuable  consideration  does  not  have  this  effect  until 
it  has  been  completed  hj  registration  of  the  transferee 
as  proprietor  of  the  land .  Prior  to  that  time,  the  trans- 
feror is  to  bo  doomed  to  remain  tlio  proprietor  of  the 
land  (r).  This  brings  us  to  one  of  the  most  troublesome 
questions  raised  by  the  Acts:  At  what  time  and  against 
what  conveyance  is  a  purchaser  of  registered  land  under 
an  open  contract  bound  to  ^^ay  his  purchase  money? 

The  time  for  completion  is  of  course  when  the  vendor 


(>•)  Above,  p.  llfi(3,  n.  (o). 

(«)  Above,  p.  1168,  nn.  {/>,  q,  )■). 

{t)  See  Vaughan  Williams, 
L.  J.,  A.-G.  V.  0(hU,  1906,  2 
Ch.  47,  63,  64,  70—73. 

(m)  Cnpitul  S;  Cotoitirn  Bank,  J.d. 
V.  lihodrs,  1903,  1  (Jh.  631,  6.)';. 

(.'■)  Above,  p.  306. 

(//)  Sec  "VVnis.  Real  Tn.p.  1  •_>!), 
■J03,  048,  6.52.  21st  e.l.  Tlir 
tranefereo  appears  not  to  succeed 


to  the  estate  or  o-wuership  of  the 
transferor,  but  to  have  an  entirely 
new  title  conferred  upon  him  b}' 
an  exercise  of  sovereign  autho- 
rity ;  compare  the  case  of  the 
purcihase  of  a  ship  sold  in  Admi- 
ralty proceedings  in  rrm  ;  Wms. 
Ters.  Prop.  47,  16th  ed. 

(c)  See  Stat.  38  &  39  Vict.  c.  87, 
ss.  29,  30. 
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has  shown  such  a  title  as  the  ])archasci'  Js  bound  to 
accept  (a).  When  this  tiuie  has  arrived,  the  parties  arc 
bound  to  perform  their  respective  duties  of  convojancc 
and  payment  (&).  But  as  a  purchaser  of  registered 
land  depends  so  entirely  for  his  jn'otection  on  the  effect 
of  the  statutory  power  of  transfer  given  to  the  registered 
proprietor,  it  seems  obvious  that  he  cannot  safely  pay 
his  purchase  money  until  that  power  is  completely 
executed;  and  by  the  general  law  of  sale  of  land  he  is 
not  bound  to  part  with  the  price,  except  against  com- 
plete conveyance  to  himself  of  the  whole  estate  pur- 
cliased(r').  This  takes  place,  as  we  have  seen,  \\h(>n 
the  transfer  is  completed  by  his  registration  as  ]n-o- 
prietor  of  the  land:  but  owing  to  the  course  of  pro- 
ctnlure  laid  down  in  the  Land  Transfer  Rules,  l!.)0-'5,  it 
is  impossible  for  payment  of  the  price  and  completion 
o£  the  registration  to  be  exactly  simultaneous.  The 
one  must  either' precede  or  follow  the  other.  In  this 
respect  the  most  important  rules  arc  the  following:  — 

(Rule  111.)     Where  instruments  or  applications  are  delivered  at  the  Relation  back 
registry  with  the  proper  Inland  Revenue   and   Land   Registry  fee  of  registration 
stamps  affixed  thereto  or  impre.^sed  thereon  (r/),  accompanied  when    I*,.  .'^  .I"*?  " 
necessary  by  the  laud  certificate  or  certificate  of  chai'gc  (e),  they  shall  ^^^  applii'a- 
be  examined  by  an  officer  of  the  regi.strj-,  and  if  certified  by  him  as  tion  therefor, 
capable  of  registration,  they  shall  be  entered  in  a  book  (/)  in  the  order 
in  which  thej'  are  delivered.     The  registration  shall  then  be  com- 
pleted as  of  the  day  on   tvhich,   and,   in   the   absence  of  direction  or 
inference  to  the  contrary  in  or  from  the  instruments  or  applications 
themselves,  nf  thf  prhirlty  in  ivJiich  Ihr  instrHiiiciits  or  applications  icere 
delivered. 

(Rule  118.)     On  the  delivery  for  registration  of  an  instrument  t)r  Notice  of 

application,  notice  of  the  fact  shall  be  sent  to  the  person  by  whom  it  application 

purports  to  be  executed,  and,  where  the  instrument  purports  to  be  a  ^'.'^  ^T''\*'  "^* 

..  x.T-11        ^lon  to  be 

conveyance  or  transfer  in  excr^^'ise  of  a  power  of  sale  contained  either  ^^^^^  ^^^  ^.^j.. 

tain  persons. 

[a)  Above,  pp.  2G.  57o  .v/.  s.  So  (7) ;  Land  Transfer  Rules, 

(i)  Above,  p.  o7&.  (190:5),  r_>3— 1'2.). 

(c)  Above,    pp.  386,  578,   733,  (r)  See  above,  p.  1169,  u.  (m). 
734,  737.  (/)  This  U  called  the  Applica- 

[d)  See  stat.  38  &  :59  Vict.  c.  87,  tiou  Book. 
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Priority 
notice. 


Provisional 
reoristration. 


ill  a  niortgag-e  prior  to  the  registration  of  the  land  or  in  a  registered 
charge,  notice  of  the  fact  shall  also  be  sent  to  the  proprietor  of  the 
land  and  to  the  proprietors  of  all  subsequent  charges. 

The  notice  shall  state  that  the  person  to  whom  it  is  addressed  will 
have  three  clear  days  from  the  posting  of  the  notice  within  which  to 
lodge  objections.  In  the  absence  of  any  objection  the  registration 
may  be  completed  at  the  expiration  of  the  limited  period. 

(Rule  117.)  TJie  registered  proprietor  of  land  or  of  a  charge  or  his 
solicitor,  or  with  his  consent  in  writing  any  other  person  or  his 
solicitor,  may  lodge  at  the  registry  a  notice  (to  be  called  a  priority 
notice)  in  Form  19  in  the  First  Schedule  hereto  reserving  priority  for 
a  specified  instrmnent  or  for  a  specified  application  intended  to  be 
subsequently  made.  The  notice  shall  be  accompanied  by  the  land 
certificate  or  certificate  of  chai-ge  and  shall  be  entered  on  the  register 
and  the  certificate  shall  be  endorsed  accordingly.  If  within  fourteen 
days  from  the  lodging  of  the  notice  or  smch  further  time  as  the 
i-egistrar  shall  think  fit,  the  specified  instrument  or  application  is 
delivered  for  registration,  it  shall  be  registered  ivith  priority  to  any 
other  iiutruincnt  or  applicafio//  afftcliny  the  same  land  or  charge  which 
may  have  been  delivered  in  the  meantime.  On  the  expiration  of  the 
period  fixed,  as  aforesaid,  for  the  operation  of  the  notice,  it  may  be 
cancelled. 

(Rule  157.)  (1)  Upon  the  joint  application  in  writing  of  the 
registered  proprietor  and  of  an  idtended  purchaser  of  part  of  the 
land  comprised  in  a  title,  accompanied  by  an  instrument  of  transfer 
fe.xecuted  as  or  as  in  the  nature  of  an  esci'ow  by  all  necessary  parties), 
the  intended  transferee  may  be  provisionally  registered  as  proprietor ; 
and  iu  such  case  a  land  certificate  may  be  issued  to  the  transferor 
showing  the  intended  transferee  as  registered  proprietor  of  the  land 
mentioned  in  the  instrument  of  transfer ;  but  nevertheless  during  a 
period  to  be  specified  in  the  application  (but  not  exceeding  twenty-one 
days  from  the  date  thereof)  such  registration  shall,  subject  as  herein- 
after provided,  be  deemed  to  be  provisional  only,  and  liable  to  cancel- 
lation under  this  rule  ;  and  unless  completed  as  hereinafter  provided 
such  registration  shall  not  be  deemed  to  be  registration  within  the 
meaning  of  sections  29  and  34  of  the  Act  of  1875. 

(2)  At  any  time  before  the  registration  has  been  completed,  the 
provisional  registration  may  be  cancelled  and  the  instrument  of 
transfer  returned  to  the  transferor  upon  (i)  the  deliverj'  of  the  laud 
certificate  to  the  registrar  to  be  cancelled,  and  (ii)  the  production  of  a 
statutory  declaration  by  the  transferor  to  the  effect  that  any  con- 
sideration expressed  to  be  paid  or  given  for  the  transfer  has  not  been 
paid  or  given,  and  (iii)  the  service  of  such  notices  as  the  registrar 
sliall  tliiuk  fit. 

(3)  If  such  registration  shall  not  have  been  cancelled  then  on  the 
expiration  of  the  period  specified  in  the  application  (or  sooner  on  the 
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production  of  the  land  certificate  accompanied  by  tlie  written  appli- 
cation of  the  transferee  or  any  person  claiming  under  hira  for  the 
registration  to  be  immediately  completed)  the  registration  shall  be 
completed  and  take  effect  ns  of  the  day  on  tchich  and  of  t/te  prior  if  i/  in 
tvhich  the  application  for  provisional  ref/intration  iras  delivered  to  the 
reffistry,  and  the  instrument  of  transfer  shall  bo  deemed  to  have  taken 
effect  accordingly. 

(4)  Pending  the  completion  of  the  registration  the  registrar  shall 
make  such  provisional  entries  in  the  books  kept  in  the  registry  as  ho 
shall  deem  necessary. 

Now  it  is  tlioug'lit  that,  under  an  open  contract  for  Vendor  not 
...  Till  T  -1       entitled  to 

the  sale  01  registered  hind,  the  vendor  can  liavc  no  riglit  demand  pay- 
to  require  tlie  purchaser  to  pay  the  price  at  the  office  of  1^*^°*  against 
■1  ^  I    J  L  the  execution 

the  vendor's  solicitors  on  receipt  of  an  instrument  of  of  a  registered 
transfer  executed  by  the  vendor  (g).  Such  an  instru-  ^^^"'^  ^^• 
ment,  unless  it  contain  words  sufficiently  evidencing  an 
intention  to  grant  the  estate,  as  well  as  to  execute  the 
statutory  power,  vests  no  estate  at  all  in  the  purchaser 
prior  to  his  registration  as  proprietor  of  the  land  (/?). 
And  if  between  the  time  of  payment  of  the  purchase 
money  and  that  of  the  delivery  of  his  transfer  for  regis- 
tration, application  were  made  at  tlie  registry  for  the 
registration  of  some  other  disposition  by  the  vendor, 
capable  of  registration,  or  of  an  inhibition  or  a  restric- 

{(/)  It  is  submitted  that  the  case  does  not  show  any  intention  of 

is  not  parallel  to  that  of  the  con-  granting  the  transferor's  estate  ; 

veyance   of    land  in   a    register  unless  words  indicative  of  an  in- 

county;  see  above,  pp.  385,  n.  (/;),  tention  to   grant    the   e.state   be 

733,  734.  '  added  thereto.    The  fact  that  the 

(h)  It  is  submitted  that  the  form  in  question  contains  no 
execution  of  an  instrument  of  words  of  inheritance  is  thought 
transfer  is  a  mere  step  in  the  to  confirm  this  view.  If  words 
execution  of  the  statutory  power;  of  inheritance  alone  should  be 
and  that,  applying  the  ordinary  added  to  the  form,  the  question 
rules  with  regard  to  the  construe-  would  be  raised  whether  tliis 
tion  of  instruments,  which  may  showed  an  intention  to  grant  the 
operate  either  as  an  execution  of  estate  :  but  these  words  would 
a  power  or  as  a  grant  of  an  estate  hardly  be  conclusive.  Where  it 
(see  above,  p.  538,  n.  (c) ),  an  in-  is  desired  to  include  a  conveyance 
strument  of  transfer  in  Form  of  the  transferor's  estate  in  a  re- 
No.  "20  iu  the  First  Schedule  to  gistered  transfer,  express  words 
the  Land  Transfer  Rules,  1903,  of  grant  should  be  added,  as  well 
merely  exhibits  an  intention  to  as  the  appropi'iatc  words  of  in- 
execute  the  statutory  power,  and  heritance. 
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tlon,  it  appears  that  the  transfer  to  the  purchaser  would 
be  postponed  to  the  result  of  those  prior  applications. 
And  this  would  equally  be  the  case,  although  the 
transfer  had  contained  a  conveyance  of  the  vendor's 
legal  estate  to  the  purchaser.  It  is  thought  that  the 
vendor  cannot  require  the  purchaser  to  run  these  risks, 
however  improbable  it  may  be  that  he  will  incur  any 
actual  harm  in  the  short  interval  between  payment  and 
registration.  There  appear,  however,  to  be  four  ways 
in  which  the  risk  of  adverse  entries  in  the  register, 
made  subsequently  to  payment,  may  be  avoided. 


Completion 
at  the  Office 
of  Land 
Registry. 


Priority 
notice. 


First,  the  purchase  may  be  completed  at  the  Office  of 
Land  Registry,  tha  purchaser  ascertaining  there  that  no 
entries  or  applications  adverse  to  his  interest  have  been 
made  uj)  to  the  last  moment,  and  paying  his  purchase 
money  when  the  draft  entries  to  be  made  in  the 
register  have  been  approved  by  the  proper  officer  and 
the  necessarj^  documents  aye  handed  over  to  the  clerk 
in  charge  of  the  Application  Book  (i) .  If  this  be 
done,  it  appears  that  his  registration  as  proprietor, 
when  completed,  will  relate  back  to  the  time  of  hand- 
ing over  the  documents,  that  is,  the  time  of  pay- 
ment (k) .  Secondly,  the  vendor  may  obtain  a  priority 
notice  in  favour  of  the  transfer  to  the  purchaser;  in 
which  case  it  appears  that  the  purchaser  may  safely 
pay  his  purchase  money,  away  from  the  Land  Registry, 
against  delivery  to  him  of  an  instrument  of  transfer 
duly  executed  by  the  vendor  and  all  other  necessary 
parties,  if  any,  and  of  the  land  certificate  endorsed  with 
the  priority  notice,  provided  that  fourteen  days  from 
the  lodging  of  the  notice  have  not  expired.  In  such 
case  it  appears  that  the  registration,  when  completed, 
will  relate  back  to  the  time  of  lodging  the  notice  {I). 


(t)  See  Brickdalo  &  Sheldon's 
Land  Transfer  Acts,  402,  2nd  ed. 


(k)  Above,  p.  1183. 
(/)  See  above,  p.  1184. 
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Thirdly,  wlicrc  the  land  sold  waspc?/-/ oiil\  of  that  com-  rroviwonal 
prised  in  the  vendor's  title,  the  vendor  and  purchaser 
together  may  obtain  provisional  registration  of  the  pur- 
cliaser  as  proprietor  of  the  land;  when  the  purchaser 
may,  it  seems,  safely  pay  the  price  on  delivery  to  Iiim 
of  the  land  certificate  made  out  in  his  name,  provided 
that  twenty-one  days  from  the  date  thereof  have  not 
expired.     If    he  obtain  this,  he  can  procure  his  o^\•n 
registration  to  be  immediately  completed,  when  it  will 
relate  back  to  the  time  of  the  application  for  provi- 
sional registration  (m).     Fourthly,  the  transfer  maybe  Complete 
registered  (not  provisionally)  and  the  purchase  money  before' 
not  paid  over  to  the  vendor  until  the  land  certificate  Payment, 
made  out  in  the  purchaser's  name  has  been  issued. 

Now  the   last   of    these    methods    oE    completion   is  Astpre- 
obviously  that  most  favourable  to  the  purchaser:  for  he  pieterfo-is- 
would  not  part  with  his  purchase  money  until  after  the  tration  before 

.  .  payment. 

legal  estate  had  been  vested  in  him  by  the  complete 
execution  of  the  statutory  power,  and  it  had  been  ascer- 
tained that  no  objection  to  the  registration  of  his  trans- 
fer could  be  lodged  by  any  person  to  whom  notice  of  his 
application  is  required  to  be  sent  (/?).  But  such  regis- 
tration would  irrevocably  vest  the  purchased  estate  in 
the  buyer  before  the  land  certificate  in  his  name  was 
issued  (n) ;  and  it  appears  that,  in  the  ordinary  course  of 
procedure,  the  land  certificate  would  be  issued  to  the 
purchaser.  It  is  thought  that  he  has  no  right  to  require 
this  to  be  done  before  payment  (o) .  It  seems,  therefore, 
.  that  this  method  of  completion  cannot  be  that  contem- 
plated by  an  open  contract  (p).    Nor  can  it  be  implied 

(m)  Above,  p.  1184.  be  sent  out  of  his  application  for 

(n)  See  above,  p.  1183.  registration  and  of  the  time  given 

(o)  Above,  pp.  578,  579.  for  lodging  objections  thereunder; 

(p)  It  is  tliought  that  the  pur-  above,  p.  1183.     As  to  notice  to 

chaser  has  no  right  to  claim  to  the  transferor,  that  appears  to  be 

complete  in  this  manner,  merely  simply  a  precaution  against  for- 

becaiise  of  the  notices  required  to  gery  ;  and  the  risk  of  forgery  is 
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in  such  a  contract  that  the  purchaser  shall,  on  the  execu- 
tion or  on  delivery  for  registration  of  the  instrument  of 
transfer,  deposit  the  purchase  money  with  a  stakeholder, 
to  be  paid  over  to  the  vendor  on  the  issue  to  the  .pur- 
chaser of  the  land  certificate  made  out  in  his  name  (q) . 
We  are  therefore  driven  to  conclude  that  02ie  of  the 
first  three  methods  of  completion  above  mentioned  must 
be  that  to  which  the  parties  are  bound  under  an  open 
contract  :  but  in  the  absence  of  any  expression  of 
judicial  opinion  on  the  matter,  it  is  impossible  to  say 
which.  It  is  suggested,  however,  that  the  vendor  may 
be  entitled  to  object  to  the  first  of  them  on  the  ground 
that  he  cannot  be  required,  against  his  will,  to  complete 
at  the  Land  Registry  (r);  and  the  purchaser  on  the 
ground  that  a  priority  notice  or  provisional  registration 
secures  to  him  the  assurance  that  notice  of  the  applica- 
tion therefor  has  been  sent  out  to  the  persons  specified 
in  the  Rules,  and  no  objection  has  been  lodged  in  con- 
sequence.    If  so,  it  is  thought  that,  where  provisional 

run  on  the  completion  of  every  tration  as  proprietor  of  the  land 

sale  of  land.     As  to  the  notices,  sold. 

on  the  purchase  from  a  mortgagee  {>•)  It  dees  not  appear  to  have 

or  chargee,  to  the  persons  entitled  been  precisely  decided  what  is  the 

to  redeem,  the  purchaser  must  of  proper  place  for  completion  of  an 

course   ascertain  that   all    these  open  contract  for   sale   of  land, 

persons  will  be  bound  by  the  sale  The  purchaser  is,  however,  bound 

before  he  accepts  the  title  ;  and  to  tender  the  conveyance  for  the 

having  accepted  it,  he  appears  to  vendor's  execution,  together  with 

be  bound  to  complete,  notwith-  the   price  ;    above,    pp.    35,  578. 

standing  these  notices.  He    must    therefore    go    to   the 

{(■/)  See    above,    y>V-    27,    578.  vendor,  who  is  not  bound  to  come 

This  course  may  be  adopted  by  to  him  ;    see   Litt.    s.    340  ;    Co. 

express    stipulation    where    the  Litt. '210  a,  b.    It  is  thought  that 

purchase  is  by  private  contract.  the  vendor  may  well  appoint  his 

It    is    that    which    affords    the  own  residence,  or  his  solicitor's 

greatest  security  to  the  purchaser,  office,  or  on  or  near  the  land  sold, 

particularly  where  he  is  buying  or  a  convenient  place  in  London, 

from  a  cliargoe  under  an  exercise  as  the  place  for  com])letion  ;  see 

of  the  chargee's  power  of  sale;  above,  jip.  101,737:  but  it  would 

as    the    purchase   money    is   not  be  a  brench  of  duty  for  the  vendor 

handed  over  to  the  vendor  until  to  bo  out  of   the  country  at  the 

it   has  been    finally   ascertained  proper  time  for  completion;   He 

that  no  person  to  whom  notice  is  Yniotf/  and  Ifars/on^s  contract,  31 

required  to  be  sent  can  raise  any  Ch.  D.  174  fabove,  p.  08,  n.  (<)). 
objection  to  tlie  purchaser's  regis- 
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registration  is  possible,  the  vendor  would  have  to  give 
to  the  purchaser  the  choice  of  the  other  two  alterna- 
tives. It  can  make  no  difference  to  the  vendor 
which  method  of  completion  is  adopted;  in  any  case 
the  whole  expense  of  the  purchaser's  registration  appears 
to  form  an  item  of  the  expense  of  the  conveyance  to  the 
purchaser  and  so  to  fall  upon  the  purchaser  himself  (s) . 
Where  provisional  registration  cannot  bo  adopted, 
because  the  vendor  is  selling  the  whole  of  the  land 
comprised  in  his  title,  it  is  thought  that  the  vendor 
would  be  well  advised  to  offer  and  the  purchaser  to 
accept  completion  by  means  of  a  priorit}^  notice.  But  of 
course,  where  a  formal  contract  is  made  or  where  regis- 
tered land  is  sold  by  auction,  the  place  and  manner 
of  completion  should  be  the  subject  of  express  stipu- 
lation (t). 

The  next  point  to  be  considered  is  whether  a  pur-  Is  the  pur- 
chaser of  registered  land,  who  before  completion  re-  to^huvo°"" 
ceives  notice  of  some  unregistered  estate,  interest  or  regard  to 

1      ,  .  I  .     notice  given 

equity,  adverse  to  the  vendor  s  registered  estate,  is  to  him  of 
bound  to  have  regard  thereto.  It  is  submitted  that  ho  {^''4^.2*7*''^ 
is  not;  that  the  effect  of  the  enactments  and  rules  above 
cited  (u)  is.  that  priority  of  interest  is  to  be  determined 
by  priority  of  registration  alone,  and  that,  so  long  as 
the  persons  claiming  the  unregistered  interests  do  not 
protect  themselves  by  a  registered  caution,  notice,  in- 
hibition or  restriction  (x),  anyone  dealing  with  regis- 

(«)   See   above,    pp.    733,    735.  {/)  See  above,  p.  1188.  n.  (q). 

Of  course,  the  vendor  must  bear  («)  Above,  pp.  1181,  1183. 

the  expense  of  the  execution  by  (.()  Above,p.  1178.  Itisthought 

himself  and  all  other  necessary  that  persons  eatitled  to  any  un- 

partie.s    of    the    instrument     of  regi-stcred  estates  or  interests  in 

transfer  or  of  otherwise  clearing  registered  land  who  do  not  pro- 

the  register  of  incumbrances,  or  tect  themselves   by  such  entries 

of  getting  in  or  releasing  things  in  the  register  as  are  available  in 

declared  not  to  be  incumbrances  and  appropriate  to  the  particular 

or  outstanding  estates  or  interests  case,    but   allow    the    registered 

not  affected  by  registration  ;  see  proprietor  to  remain  the  apparent 

above,  pp.  1171,  1173.  owner  on  the  register,  with  un- 

w.— II.  21 


1190 


OF  THE  SALE  OF  REGISTERED  LAND. 


Notice  of  a 
bare  right 
or  equity. 


tercel  land  in  such  a  way  that  he  is  about  to  become 
registered  as  the  i^roprietor  or  a  chargee  thereof  (y)  is 
entitled,  if  he  can,  to  gain  priority  of  interest  by  pro- 
curing priority  of  registration,  notwithstanding  that 
he  have  notice,  actual  or  constructive,  of  any  unregis- 
tered interest  whatsoever  {z) .  And  it  is  thought  that 
if  he  so  procure  himself  to  be  registered  as  proprietor 
of  the  land  or  a  charge  thereon,  the  adverse  unregis- 
tered estates  or  interests  will  be  extinguished,  or  will 
be  postponed  to  the  charge;  and  he  will  not  be  held 
to  be  a  trustee  of  any  legal  estate  or  interest  so  acquired 
by  him.  It  must  be  observed,  however,  that  the  Land 
Transfer  Acts  only  provide  that  persons  dealing  Avith 
registered  land  or  charges  shall  not  be  affected  with 
notice  of  a  trust  (a);  and  that  the  effect  of  a  registered 
transfer  of  registered  freehold  land  is  to  vest  in  the 
transferee  an  estate  in  fee  simple  free  from  all  estates 
and  interests  whatsoever  other  than  those  excluded  from 
the  effect  of  the  registration  (6).  The  question  is  thus 
raised,  what  is  the  position  of  a  person  dealing  with 
registered  land,  who  receives  notice  of  a  bare  right  or 
equity,  not  amounting  to  an  interest  (strictly  so  called) 
in  the  land,  such  as  the  right  to  set  aside  a  prior  con- 
veyance thereof  induced  by  fraud,  duress  or  undue 
influence  (c),  or  by  the  concealment  of  some  relative 


restricted  statutory  powers  of 
disposition,  will  be  estopped  from 
otherwise  asserting  their  claims 
against  persons  taking  under  an 
exercise  of  any  of  such  powers  ; 
see  above,  p.  1180,  and  d.  (;). 
Consider  also  stat.  (JO  &  61  Vict, 
c.  65,  s.  7  (3). 

(.//)  It  is  thought  that  the  pro- 
visions of  the  Land  Transfer  Acts 
as  to  notice  (see  above,  p.  1181) 
would  not  be  construed  so  as  to 
absolve  persons  acquiring  umrr/'ts- 
frrrd  legal  estates  in  registered 
land  from  the  effect  of  notice  of 
(•(jiiiticH. 

iz)  Wee  Co/ens-Hardy,  L.  J., 
Capital  and  Counties  linnlc,   Ld.  v. 


Rlmk>^,  1903,  1  Ch.  631,  665,  656  ; 
and  consider  Black  v.  jril/l/iiiis, 
1895,  1  Ch.  -108,  421,  decided  on 
the  Merchant  Shipping  Acts,  1854 
and  1862,  the  language  of  which 
appears  to  be  no  stronger  than, 
if  so  strong  as,  that  of  the  Land 
Transfer  Acts  and  Rules  ;  Jiar- 
rhuj  &;  Co.,  Ld.  v.  Foolc,  1907,  2 
Ch.  28  L  decided  under  the  Mer- 
chant Shipping  Act,  1894  :  but 
of.  2nd  Rep.  (1911)  of  Land 
Transfer  Commissioners,  §  79. 

[a]  Above,  p.  1181. 

(6)  Above, pp.  1168,  nn.  {p,q,r), 
1181. 

{(■)  Above,  pp.  831.  851. 
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equitable  disability?  (d)  Notice  of  such  a  right  is  no 
doubt  notice  of  a  trust  to  this  extent,  that  it  is  notice 
that  the  person  claiming  under  the  conveyance  is 
constructively  a  trustee  for  the  person  entitled  to  set  it 
aside;  and  it  is  submitted  that  a  person,  so  dealing  with 
registered  land  as  to  be  in  the  way  of  becoming  tlio 
registered  proprietor  thereof  or  of  a  charge  thereon, 
should  not  be  affected  by  notice  of  such  a  trust,  so  long 
as  the  other  refrains  from  asserting  his  right  by  regis- 
tered inhibition  or  caution.  Indeed,  as  the  other's 
right  is  to  set  aside  or  affirm  the  conveyance  at  his 
election  (e),  it  ma}^  be  suggested  that  to  refrain  from 
procuring  an  inhibition  or  registering  a  caution,  \\\\vn 
informed  of  the  proposed  dealing  with  the  land,  is 
evidence  of  an  intention  to  affirm  the  conveyance  (e). 
Besides  this,  it  is  thought  that  the  unregistered  interests 
in  registered  land,  Avliich  are  extinguished  by  the  regis- 
tration of  a  transfer  thereof  for  valuable  consideration, 
are  interests  in  the  widest  sense  of  the  Avord  and 
include,  not  only  all  bare  rights  of  entry  on  or 
action  to  recover  the  land  (/),  but  also  all  bare  rights  of 
action  in  equity  to  set  aside  a  conveyance  thereof  for 
fraud  or  other  cause  (g) .  It  seems,  therefore,  that  a 
purchaser  of  registered  land  need  have  no  more  regard 
to  notice  of  equities  of  this  description  than  to  notice  of 
express  trusts.  It  is  submitted,  however,  that  an  in- 
tending purchaser  or  mortgagee  of  registered  land  can- 
not safely  assume  more  than  this: — that  where,  by  the 
equitable  rule  of  notice  it  would  be  mereh^  a  tech^iical 
fr;m(l  iu  equity  (h)  to  act  in  disi'cgard  of  notice  acijuired 

((/)  Above,  pp.  991 — 993.  be  committed  when  a  puroha.ser 

(e)  Above,  pp.  828,  829,  852.  or  mortgagee  of  land  in  a  register 

(/)  See  Co.  Litt.  345  b.  county  registered  his  conveyance 

(ff)  See   Gresley  v.    Mousleij,    4  in  priority  to  some  previous  as- 

De  Gr.  &  J.  78,  93.  surance,  of  which  he  had  notice : 

{li)  That  is,  the  kind  of  fraud  above,  p.  375,  n.  (o). 

which  Courts  of  Equity  held  to 

21  (2) 
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of  some  unregistered  estate  or  interest,  he  is  at  liberty, 
if  lie  can,  to  acquire  priority  of  interest  by  priority  of 
registration.  Thus,  if  the  registered  proprietor  of  regis- 
tered land  had  made  a  settlement  or  an  unregistered 
mortgage  thereof,  and  the  settlement  or  mortgage  were 
not  in  any  way  protected  on  the  register,  it  is  thought 
that  a  person  intending  to  take  a  registered  transfer  or 
charge  of  the  land  need  not  have  regard  to  any  notice 
which  he  may  receive  of  the  settlement  or  unregistered 
mortgage,  so  long  as  the  persons  claiming  thereunder 
refrain  from  asserting  their  interests  by  some  entry  in 
the  register  (i) .  But  where  the  unregistered  right  is 
not  the  consequence  of  some  prior  unregistered  disposi- 
tion by  the  registered  proprietor,  but  is  an  equity  arising 
from  his  actually  fraudulent  or  blameworthy  conduct 
(as  in  the  case  of  a  right  to  set  aside  the  conveyance  to 
himself  for  his  fraud  or  undue  influence),  or  where  the 
intending  purchaser  has  notice  of  facts  showing  that  the 
registered  proprietor  is  c'ontemplating  an  actual  fraud 
to  the  detriment  of  some  person  entitled  to  an  unregis- 
tered interest,  it  is  thought  that  the  wording  of  the 
Acts  is  not  so  clear  that  the  purchaser  could  be  advised 
to  act  in  disregard  of  the  notice,  without  obtaining  the 
direction  of  the  Court. 


Can  a  vendor 
of  registered 
land  cniorcc 
the  contract 
where  there 
are  unregiH- 
tered  estates 
or  intereHtH 
outstanding 
in  other 
persons  'r 


It  should  be  observed  that  in  any  case  where  it  appears 
from  information  furnished  by  the  vendor,  or  obtained 
(^sewliere,  that  the  registered  proprietor  of  registered 
hind  is  a  trustee  for  some  other  person,  without  power 
of  sale  (/.:),  or  has  created  or  is  subject  to  any  unregis- 
tered estat(>,  interest  or  equity,  advei'se  to  his  own  regis- 
tered ]u-oj)ri('torslilp,  it  is  questionable  whether  he  is  in 
a  position  to  enforce,  either  specifically  or  at  law,  a 
(■out  f.'ift    made  by  liiiiiscH'  iilonc   I'oi'  sah>  of  the  land; 


(i)  See  above,  pp.   11  SO,  n.  (/),        v.  JFohoii,  1890,  2  Ch.  'ini],  412. 
IISI,   110(1,  n.  Ii/);  and  lialtisoii  (/•)  Above,  p.  25(i. 
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for  Iio  has  not  shown  what  is  requisite  to  establish  a 
•J-ood  title  (Z).  The  vendor  may  indeed  allege  that  he 
has  an  over-riding  statutory  power  ol'  disposition,  which 
is  paramount  to  all  unregistered  interests  (m);  but  ho 
ean  only  exereise  this  power  to  the  jircjudico  of  unregis- 
tered rights  by  a  registered  transfer  for  value  or 
ehargc(w);  and  the  question  is  whether  he  is  enabled 
of  his  own  motion  so  to  put  an  end  to  unregistered 
estates,  which  may  have  been  created  by  his  own  act 
and  for  value.  The  Court  may  possibly  hold  that  the 
case  is  parallel  to  that  of  a  sale,  under  the  old  law,  of 
land  ^\•hich  the  vendor  had  already  jiarted  with  by  some 
voluntary  conveyance  ((>);  and  that  th(^  Court  will  not 
interfere  to  assist  the  vendor  to  get  rid,  by  registration 
of  a  transfer  or  charge  from  himself,  of  any  lawful 
estates  or  interests  which  would  other\\ise  rcmaiii  per- 
fectly valid.  But  if  this  should  be  so  decided,  it  is 
thought  that,  as  in  the  parallel  instance  (o),  the  pur- 
chaser  would  be  entitled  to  enforce  the  contract  in  ever}' 
case  where  the  unregistered  estate,  interest  or  equity 
would  be  extinguished  or  defeated  by  the  registration 
of  a  transfer  from  the  registered  proprietor  to  him- 
self (p).  If  this  suggestion  be  correct,  a  purchaser  of 
registered  land  who  had  received  notice  of  unregistered 
estates  or  interests  adverse  to  the  vendor's  title,  would 
have  two  courses  open  to  him: — He  might  object  to  the 

(/)  Al)ove,  pp.  164  —  168.  ubovc,  pp.  HOG.  1107  ;  nor,  ifc  is 

{/;;)   Above,  p.  1182,  n.  («).  thought,  could  he  raise  the  de- 

(ji)   Transfers     made    -withoat  fence  of  a  superior  equity  (above, 

valuable   consideration    are  sub-  p.  1105);  for  the  Land  Transfer 

ject,  so  far  as  the  transferee  is  Acts  appear  to  subject  the  estates 

concerned,    to    any   unregistered  and  interests  created  by  uuregis- 

estates,  rights,  interests  or  equi-  tered   disposition   to    the    e.state 

ties,  subject  to  which  the  trans-  created    by  the    statutory  power 

feror  held  the  same  ;  stat.  38  &  39  of  disposition  given  to  the  regis- 

Vict.  c.  87,  ss.  33,  38.  tered  proprietor  ;  stat.    38  &   39 

(o)  Above,  p.  395,  n.  (()•  Vict.   c.   87,   s.    49  ;    Capital  and 

(  p)  The  vendor  could  not  raise  Coui/tirs  Banlc  v.  H/iodes,  1903,  1 

the  defence  of  want  of  mutuality  Ch.    G31,     655,     656  ;    Vaughan 

if  the  purchaser  sued  for  specific  Williams,  L.  J.,  A.-O.  v.    Odell, 

performance  of   the  agreement ;  190G,  2  Ch.  47,  63,  64,  70 — 73. 
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title,  and  refuse  to  complete  exce|)t  with  the  eoucur- 
rence  of  all  persons  entitled  to  the  unregistered  in- 
terests (g);  or,  if  the  unregistered  interests  were  such 
as  would  be  extinguished  by  the  transfer  to  himself  and 
remained  unprotected  on  the  register,  he  might  proceed 
with  his  purchase  (r) . 


Restrictive 
conditions. 


Under  the  Land  Transfer  Acts  (s),  any  conditions 
restrictive  of  the  use  of  land,  such  as  are  capable  of 
affecting  assigns  by  way  of  notice  (t),  may  be  entered 
in  the  register.  It  is  submitted  that,  unless  such  restric- 
tive conditions  be  so  entered  in  the  register,  or  come 
under  the  head  of  rights  or  interests  exempted  from 
the  effect  of  registration  with  a  qualified,  good  leasehold 
or  possessory  title  (u),  a  purchaser  of  registered  land 
need  pay  no  regard  to  any  notice  he  may  receive  of  the 
existence   or  creation  of  such   conditions  (x) . 


Searches  on 
purchase  of 
re^stered 
land. 


We  see,  then,  that  a  juirchaser  of  registered  land  is 
in  effect  relegated  to  the  ordinary  methods  of  investiga- 
tion of  title  as  regards  any  estates  or  interests  which 
come  under  the  description  of  (1)  registered  incum- 
brances prior  to  lirst  registration,  Avhereof  the  pro- 
prietorship is  not  registered  (f/);  (2)  matters  declared 
by  the  Acts  not  to  be  incumbrances,  or  (3)  estates  or 
interests  exempted  from  the  effect  of  registration,  with 
a  (pialiHed,  good  leas(>hohl  or  |)ossessory  title  (,:);  but 
tliat,  ex(H>|)t  in  res])(>ct  of  th(>se  estates  or  interests,  his 
security  lies  in  the  insp(>ction  of  the  register  and  in  the 
eff'ect  given  b}-  the  Acts  to  a  registered  transfer  for 


(7)  See  above,  pp.  166 — 16!), 
190. 

(7-)  Above,  pp.  11S9  .sq. 

(.■<)  .Stat.  :{8  &  39  Vict.  c.  87, 
s.  HI.  mneiided  by  60  k  61  Vict. 
c.  6o.  First  S(li(<lulc  ;  Land 
Transfer   RuKs    fl'JUS),    I.     43; 


(1903).  2-J:5. 

(()   Above,  pp.  491  .11/. 

hi)  Above,  p.  1168,  nn.  (y,  r). 

(.r)  Above,  pp.  1189  .vy/. 

(//)  Above,  p.  1177. 

!z)  Above,  ])p.  1168,  nu.  (7,  >•), 
1171,  1173. 
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valuiiblo  (joiisicloration  (a).  If  the  land  juircliascil  bo 
subject  to  any  estates  or  interests  of  the  second  or  ihiid 
kind  (6),  the  purchaser  nuist  make  the  same  searches  in 
respect  thereof  as  would  be  necessary  on  a  purchase  of 
unregistered  land,  according  to  the  circumstances  of  the 
case  (c) .  But  except  in  these  respects — that  is  to  say, 
as  regards  the  estate  which  will  be  vested  in  the  pur- 
chaser by  the  registration  of  the  transfer  to  liini— it  is 
a  question  whether  he  uvvd  make  any  S(^arches  outside 
the  Land  Register;  for  it  ma}-  be  contended  that 
all  such  interests  as  are  guarded  against  by  searches  on 
the  sale  of  unregistered  land  will  be  extinguished, 
in  the  case  of  registered  land,  by  the  effect  of  a  registered 
transfer  for  valuable  consideration  (d) .  Thus  it  is 
thought  that  all  annuities  (other  than  land  charges)  Anuuities. 
"would  be  so  extinguished,  if  not  entered  in  the  Land 
Jiegister  (<?).  And  it  may  be  argued  that  the  charge 
obtained  by  the  registration  of  a  writ  or  an  order  en-  Judirmput 
forcing  a  iudgment  or  Crown  debt  against  the  land  (/),  ^\^^^^°^'  '^ 
any  claim  asserted  by  a  registered  Jix  pendens  (r/),  and  lis pe//dr,is. 
all  land  charges  not  registered  in  the  Land  Register  [h],  Laud  cliargf*-. 

[a)  Above,  pp.  117-,  llSl.  which   may  be   extinguished   by 

{/))  AVith  respect  to  any  re<ris-  the  registration  of  a  transfer  for 

tered  incumbrances  prior  to  first  v.ihie   of    registered     laud,    may 

registration,  all  that  is  necessary  well  include  bare  rights  of  actiou 

appears   to   be  that  they  shall  be  to  le'over  or  of  suit  aflFecting  the 

cleared   off   the    register  ;    after  land. 

which  the  registered  transfer  to  (A)    Above,     pp.    437    and    u. 

the  purchaser  will  have  full  effect:  (a),    588—593,     598.     Under  the 

above,  pp.  1174—1178.  Land    Transfer  Rules    (1903),    1 

(f,')  Above,  pp.  oHO- 609.  (H)      170,    all    laud    charge^    as 

(d)  Above,  pp.  1168,  nil.  (/).  defined  therein,  are  capable  of 
(■/,»•],  1172.  This  view  was  main-  registration,  and  the  definition 
tained  in  the  first  edition  of  this  given  not  only  includes  land 
book,  except  as  reg-ards  search  in  (charges  as  defined  in  the  Land 
Bankruptcy.  Charges  Act,    1888,  but  extends 

(e)  Above,  p.  587.  Annuities  to  all  rents  or  annuities  or  prin- 
oharged  on  registered  land  may  cipal  moneys  charged  on  laud  in 
be  registered  as  charges  thereon  :  the  manner  mentioned  in  that 
stat.  60  &  61  Vict.  c.  65,  s.  9  {'■>)  ;  Act,  whether  iipo»  the  application 
Laud  Transfer  Rules  (1903),  160.  of  any  person  or  nut.    This  appears 

(/)   Above,  pp.  581 — 587,597.  to    comprehend    charges    so   im- 

,'(/)  See    above,    pp.    593,    594,  posed  on  land  against  the  owner's 

597.       It     has     been    submitted  will,  as   under   sect.   257   of   the 

(above,  p.  1191)  that  the  interests,  Tixblic  Health  Act,  1875,  or  the 
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SearcLes 
advisable. 


Banki'uptcy 


AVOLild  equally  be  defeated  in  this  >vay,  unless  they 
should  have  been  protected  by  a  registered  caution,  in- 
hibition or  restriction  (^) .  But  doubts  have  lately  been 
cast  (ii)  on  the  extinguishing  effect  of  a  registered 
transfer  for  valuable  consideration  upon  land  charges 
and  upon  interests  or  claims  protected  by  writs  and 
orders  affecting  land,  when  registered  under  the  Land 
Charges  Act,  1900  (;'),  or  by  registered  lis  pendens. 
In  consequence  of  these  doubts  it  appears  to  be  equally 
advisable  to  search  for  writs  and  orders  affecting  land, 
for  Us  pendens,  and  (where  necessary)  for  land  charges, 
upon  the  sale  of  registered  land  as  when  the  land  juir- 
chascd  is  unregistered  (A") .  vSo  also  search  in  bank- 
rujjtcy  may  possiblj^  not  be  necessary  on  tlie  snle  of 
registered  land:  but  it  is  thought  to  be  advisable  to 
make  the  same  search  in  bankruptcy  against  the 
vendor's  name  as  if  the  land  were  not  registered  (/) . 


The  search 
in  the  Land 
Reorister. 


In  searching  the  Land  Kegister,  a  purchaser  of  regis- 
tered land  should  examine  the  Property,  Proprietorship 
and  Charges  licgisters  (m),  the  filed  plan  of  the  land 
registered  {n),  the  list  of  pending  applications,  and  the 
Day  List  (o).  As  wc  have  seen  {p),  the  purchaser  may 
either  search  the  register  himself  or  jH'Ocure  an  oiHcial 
search  to  be  made  and  an  official  certificate  of  the  result 
of  the  search  to  be  issued  {q) .     This  search  should  be 


Private  Street  Works  Act,  1892  ; 
Hee  above,  pp.  177,  437,  n.  («), 
52 L  591—593. 

((■)  See  above,  pp.  1178,  11S9 
aud  n.  (.r),  1190. 

(/()  See  Appendix  to  1st  Rep. 
( 1909)  of  Land  Transfer  Commrs. , 
Minutes  of  Evidence.  Q.  2041  — 
204G;  2nd  Rep.  (1911),^^  76,  77. 

{j)  Seenote(/),p.  119-5,  above. 

{k)  See  above,  pp.  597,  598. 

(/)  Above,  pp.  594.  595.  The 
reaKons  for  this  opinion  arc  given 
in  Appendix  (D),  below.  Sec 
2nd  Kip.  (1911)  of  Land  Transfer 
Commrs.,  ^  77. 


{m)  See  Land  Transfer  Rules 
(1903),  2-11,  284. 

(h)  Ibid.  Rules  2.  269—282, 
285. 

io)  Ibid.  Rule  13;  Brickdale 
&  Sheldon's  Lund  Transfer  Acts, 
37,  2nd  ed. 

{p)  Above,  p.  1170. 

{q)  By  the  Land  Transfer  Rules 
(1903),  293,  where  a  solicitor  or 
other  person  obtains  an  official 
certificate  of  the  result  of  the 
search,  he  sliall  not  be  answerable 
iu  respect  of  loss  that  may  arise 
from  any  error  therein.  When 
the  certificate  is  obtained   by  a 
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niiulc  up  to  the  last  iiiimilo  beforo  the  application  is 
Iiaiidod  in  for  a  priority  notice  or  for  provisional  regis- 
tration in  order  to  complete  the  purchase  (r) ;  so  that  it 
may  be  ascertained  that  no  application  is  pending  which 
may  possibly  take  priority  over  the  transfer  to  the  pur- 
chaser. If  the  purchase  is  to  be  completed  at  the 
Land  Registry  without  a  priority  notice  or  provisional 
registration  (.s),  or  is  to  be  completed  by  securing  the 
purchaser's  final  registi'ation  before  payment  of  the 
price  (t),  the  search  should  be  made  u])  to  the  time  of 
delivery  of  the  application  for  tlie  purchaser's  registra- 
tion. 

On  every  sale  of  registered  land,  the  })urchaser  must  luquirios. 
make  the  same  inquiries  as  are  necessary  on  the  sale  of 
unregistered  land  (m)  to  ascertain  that  the  possession  or 
enjoyment  of  the  land  is  in  accordance  with  the  title 
shown.  For  the  land  might  be  subject  to  some  tenancy, 
easement  or  right  which  is  not  disclosed  by  the  contract, 
and  is  amongst  the  things  declared  not  to  be  incum- 
brances (x) .  It  is  thought  that  if  the  result  of  these 
inquiries  be  to  ascertain  the  existence  of  some  unregis- 
tered interest  in  the  land  (i/),  which  would  be  extin- 
guished by  the  registration  of  a  transfer  to  the  purchaser 
(such  as  a  prior  contract  of  sale  or  a  right  of  pre- 
emption), he  may  nevertheless  proceed  with  his  own 
purchase,  so  long  as  the  person  entitled  to  the  unregis- 
tered interest  refrains  from  asserting  the  same  by  some 
entry  in  the  register  (z) .  Owing  to  the  doubt  above  Laud  uharges. 
mentioned  (a),  Mdicther  unregistered  land  charges  of 
any  kind  are  extinguished  by  the  effect  of  a  regis- 
tered transfer  for  valuable  consideration,  the  same  in- 

8olicitoi' acting  for  trustees,  execu-  [t]  Above,  p.  1187. 

torsorother  persons  in  a  fiduciary  (u)  Above,  pp.  607 — 612. 

position,  those  persons  also  shall  (x)  Above,  p.  1166,  n.  (o). 

not  be  so  answerable.  (//)  Above,  p.  609. 

()•)  Above,  pp.  1188,  1189.  (r)  See  above,  pp.  1189  sq. 

{s)  Above,  p.  1187.  («)  Above,  p.  1195. 
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quii'ius  should  bo  made  respucting-  such  churg'cs  as  upon 
the  sale  of  uiiregistered  land  (6). 


Succession 
and  estate 
duty  charged 
on  registered 
land. 


I'lirchaser 
sliould  lodge 
a  caution. 


A  purchaser  of  registered  land  need  make  no  inquiries 
Avith  respect  to  any  succession  or  estate  duty,  which 
may  be  charged  thereon  ;  except  as  regards  things 
declared  not  to  be  incumbrances,  and  estates  or  interests 
exempted  from  the  effect  of  registration  with  a  qualified 
or  possessory  title  (c),  as  to  which  he  must  observe  the 
same  precautions  as  are  incumbent  on  the  purchase  of 
unregistered  land  (d).  For  by  the  Land  Transfer  Act, 
1897  (e),  succession  duty  and  estate  duty  shall  not 
affect  a  bond  fide  registered  purchaser  (/)  for  full  con- 
sideration in  money  or  money's  worth,  although  he 
may  have  received  extraneous  notice  of  the  liability  in 
respect  thereof,  unless  (1)  the  liability  be  noted  in  the 
register  (_g),  or  (2)  in  the  case  of  a  possessory  title  the 
liability  to  the  duty  v/ero  at  the  date  of  the  original 
registration  of  the  land,  subsisting  or  capable  of  arising, 
or  (3)  in  the  case  of  a  qualified  title  the  liability  to  the 
duty  were  included  in  the  exceptions  made  on  such 
original  registration  ot'  tlie  land.  Of  course,  where  any 
such  liability  is  noted  in  the  register,  it  nuist  be  dis- 
charged . 

A  purchaser  of  registered  Juiid  is  advised  to  lodge  a 


[h)  See  above,  pp.  177,  178, 
437,  and  n  {a),  591-593,  G07  — 
G09. 

(c)  Above,  pp.  1166,  n.  {u), 
1168,  nn.  {q,  r). 

(d)  Above,  p.  174;  below,  pp. 
1260  nq. 

(e)  Stat.  GO  &  (il  Vict.  c.  6.'), 
8.  13  (3). 

(/)  It  Ih  presumed  that  the 
registered  proprietor  of  a  regis- 
tered charge  would  be  lield  to  be 
:i  jiurcliaser  to  the  extent  of  the 
charge. 

'i/j   By  Kub-sccts.  1,  2,  on  every 


application  to  register  land  with 
an  absolute  title,  (ir  to  register  a 
liaiisiiiission  of  land,  the  registrar 
shall  inquire  as  to  succession  duty 
and  estate  duty.  And  if,  on  such 
application,  it  appears  that  there 
is,  or  is  capable  of  arising,  any 
such  liability  tr)  succession  duty 
or  estate  duty  as  would  affect  the 
purcliMser  from  the  person  to 
be  registered  as  proprietor,  if  the 
bind  were  unregistered,  the  regis- 
Inir  shall  enter  notice  of  the  liabi- 
lity on  the  register  in  the  pre- 
scribed majin':'r.  See  Lan<l  Trans- 
fer Rules  (1903),  208—211. 
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cuutioii  in  the  Land  llo^islry  (h)  iinnicdialely  on  sign- 
ing- tlie  contract  of  sale  Tliis  will  ensure  that  no 
registered  disposition  of  the  land  shall  be  made  to  his 
prejudice  before  {'oni})leti()n,  without  his  boing  in- 
formed of  it  and  ha\  ijig  an  ()j)portunity  of  procuring 
an  inhibition  to  restrain  it(i). 

A  transfer  of  I'egistered  land  is  effected  by  the  execu-  Transfer  of 
tion  of  an  instrument  of  transfer  in  the  prescribed  form,  i^^^  Y}ow 
follo\\ed  by  registration  of  the  transferee  as  proprietor  effected, 
of  the  land  (k) .  Tlie  instrument  of  transfer  is  required 
to  be  executed  as  a  deed  in  the  presence  of  and  attested 
by  a  witness,  who  must  sign  his  name  and  add  his 
address  and  description  (/,).  It  nuist,  of  course,  be 
executed  by  the  registered  proprietor  in  pei'son  or  by 
attorney  (m) ;  but  except  where  an  entry  has  to  be  made 
in  the  register  in  derogation  of  the  estate  passing  to 
the  transferee,  as  in  the  case  of  a  sale  subject  to  restric- 
tive conditions  (n),  it  need  not  be  executed  by  the  trans- 
feree. As  alread}'  mentioned  (o),  it  is  thought  that  a 
simple  instrument  of  transfer  in  the  form  given  in  the 
Land  Transfer  Rules,  1903  (p),  operates  by  wa}'  of 
execution  of  the  statutory  power  of  transfer  and  not  of 
grant  of  the  registered  proprietor's  estate.  It  is,  how- 
ever, usual,  ex  abmidanti  cautclu,  to  insert  in  the  instru- 
ment of  transfer  words  of  grant  of  the  estate  (g),  in 
order  that  the  transferee  may  at  least  obtain  the 
unregistered  legal  estate  at  the  time  of  payment  of  the 

(//)  Above,  p.  1178  uudn.  (c).  or  au  office  copy  thereof,  to   be 

((')  Seestat.  38  &  39  Vict.  c.  87,  produced    to    the   registrar,    and 

ss.  53 — 57  ;  Land  Tran&fer  Rules  the  original  power  to  be  filed  in 

(1903),  226  —  241.  the   Central   Office   or    the  Laud 

{k)  Stat.   38  &  39  Vict.  c.  87,  Registrj-. 
8S.  29— 39  ;  Land  Transfer  Riiles  («)    Above,    p.     1191;     Laud 

(1903),  97— 157,  182.  Transfer  Rules  (1903),  153;  and 

(/)  Laud  Transfer  Rules  (1903),  First  Schedule,  Form  41 . 
107—110.  [o)  Above,  p.  1185,  n.  {h). 

{ill)  See  above,  p.  739  ;  and  see  (  p)  First  Schedule,  Forms  20  sq. 

Land  Transfer  Rules  (1903),  110,  (7)  See  above,  p.  1185,  n.  {/i). 

requiring  the  ^ower  of  attonif^y. 
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])Ui'cluisc  money.     And  there  seems  to  be  no  objection 

to  this,  althiOngli  the  purchaser's  real  jjrotection  lies  in 

the  effect  given  by  the  Acts  to  the  transfer  completed 

by  registration  (r) ;   and  he  should  not  jDart  with  his 

jjurchase  money  until  satisfied  that  the  statutory  legal 

estate,  to  be  conferred  on  him  by  his  registration  as 

proprietor,  will  vest  in  him  by  relation  back  as  from 

Whether  the  time  of  payment  (s) .     Where  the  title  to  the  Avhole 

assurance         estate  purchased  appears  completely  on  the  register,  it 

than  a  regis-    gegij-^g  quite  unnecessary  to  supplement  the  instrument 

tered  transier  ^  ^  i  i 

is  required.  of  transfer  by  any  separate  assurance  of  the  land. 
This  is  the  case  where  the  vendor  is  registered  as  pro- 
prietor with  an  absolute  title,  and  there  are  no  estates 
or  interests  to  be  assured  to  the  purchaser  A\"hich  arc 
among  the  things  declared  not  to  be  incumbrances  (t); 
also  where  in  the  like  case  there  are  no  other  interests 
to  be  got  in  than  registered  incumbrances  prior  to  first 
registration  wdiereof  the  proprietorship  has  been  regis- 
tered, or  registered  charges,  created  subsequently  to 
registration  (z^) .  Where  the  registered  proprietor  of 
any  registered  incumbrance  or  charge  executes  an 
instrument  of  discharge,  whether  contained  in  a  separate 
document  or  included  in  the  instrument  of  transfer  (x), 
Avords  may  be  added  assuring  all  his  estate  to  the  pur- 
chaser: but  this  is  also  of  excess  of  caution  rather  than 
of  necessity.  For  although  an  incumbrance  prior  to 
registration  will  generally  have  been  a  mortgage  of  the 
land,  whilst  unregistered,  in  the  usual  form  (y),  and 
although  registered  charges  subsequent  to  registration 
arc  very  commonly  accompanied  by  an  unregistered 
mortgage  of  the  proprietor's  estate,  it  appears  that, 
when  tlie  registered  incumbrance  or  charge  has  been 
cleared  off  the  register,  any  outstajiding  legal  estate  will 


(/•)  Above,  PI).  IISI,  11S2.  (//;  Above,  pp.1 1 74- 1 177. 

(*)  Above,  pp.  1182— 1189.  {x)  Above,  pp.  1174-1177. 

(t)  Above,  p.  IIGG.  {!/)  Above,  pp.  1176,  1177. 
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bo  oxtinf^'iiisho:!  uijoii  ilio  coinplet  ioii  1)\'  registration  oC 
the  transfer  to  the  j)urchaser  (z).  And  as  such  transfer, 
Avlien  registered,  ap2icars  to  confer  on  the  purchaser  (in 
the  case  of  freeholds)  an  unincumbered  fee  simple  by  a 
new  title  depending-  on  an  act  of  sovereignty  and  not 
upon  the  extent  of  the  vendor's  own  estate  (a),  there 
does  not  seem  to  bo  the  same  necessity  as  exists  in  the 
case  of  unregistered  land  for  taking  care  that  any  out- 
standing legal  estate  shall  be  assured  direct  to  the  pur- 
chaser (&).  Where  the  vendor  is  registered  with  an 
absolute  title,  but  there  are  registered  incumbrances 
prior  to  first  registration,  Avliereof  the  proprietorship 
has  not  been  registered,  we  have  seen  (c)  that  tlie  title 
must  be  investigated  in  the  same  manner  as  if  the  land 
■\^"ere  not  registered,  and  the  purchaser  must  obtain 
satisfactory  proof  that  the  incumbrances  have  been  dis- 
cliarged.  In  such  case  the  proper  course  (d)  appears  to 
bo  to  require  that  the  persons  in  whom  the  incumbrances 
are  presently  vested  shall  execute  a  separate  deed  of 
reconveyance  to  the  purchaser,  as  is  usual  on  sales  of 
unregistered  land  (e),  and  that  the  vendor  shall  concur 
therein  to  direct  and  confirm  such  assurance.  It  is 
thought  that  in  this  conveyance  the  incumbrancers 
would  be-  bound  to  give  the  usual  covenant  that  they 
have  done  no  act  to  incumber  (/),  but  that,  in  the 
absence  of  special  stipulation,  the  vendor  could  not  be 
required  to  covenant  for  title  (g) . 

Where  the  land  sold  is  registered  Avith  a  qualified  Sale  of  land 

registered 

(z)  Above,  pp.  1175,  1181.  been  paid  ofP,  there  is  no  necessity 

(<i)  Above,  p.  118'2,  and  n.  (r\  for  a  reconveyance  of  the  legal 

(/;)  Above,  p.  622.  estate  which  may  be  left  to  bo 

[()  Above,  p.  1177-  extiuguished  by  the  operation  of 

{d)  This  course  is  advised  be-  the  tran>;fer  to    the   purcliaser  : 

cause   the   execution   of   such    a  above,  pp.  1175,  1181. 

deed  affords  the  best  evidence  of  (<)  Above,  p.  G22. 

the  discharge  of  the  incumbrance;  (/)  Above,  i^p.  655,  G58. 

but  so  long  as  the  requii-ed  proof  {fj)  Above,  p.  1169. 

is  obtained  that  the  charge  has 
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■with  a  quali- 
fied title. 


title  (Ji\  the  j)urchasor,  under  an  open  contract.  ]ias  not 
only  to  satisfy  himself  that  he  will  obtain  a  transfer  of 
the  estate  free  from  reo-istered  incumbrances  and  things 
declared  not  to  be  incumbrances  (i),  but  ho  must  also 
investigate,  in  the  same  manner  as  if  the  land  were  not 
registered,  the  title  to  the  right  or  interest  appearing 
by  the  register  to  be  excepted  from  the  effect  of  regis- 
tration (k) ;  and  he  must  obtain  a  proper  assurance  of 
that  right  or  interest  to  himself  from  the  person  or 
persons  in  whom  the  same  is  ascertained  to  be  presentl}^ 
vested.  It  is  thought  that  such  assurance  should  be 
made  by  a  deed  separate  from  the  instrument  of 
transfer,  and  that  the  vendor  should  concur  therein  to 
direct  and  confirm  the  conveyance  thereby  made,  and 
to  enter  into  the  appropriate  covenants  for  title  (I). 


Sale  of  land 
registered 
with  a 
possessory 
title  only. 


Where  land  registered  with  a  possessory  title  (?w)  is 
sold  under  an  open  contract,  the  purchaser,  besides 
seeing  that  he  Avill  obtain  tlxe  estate  purchased  clear  of 
registered  incumbrances  (?i)  and  things  declared  not  to 
be  incumbrances  (o),  must  ascertain,  by  investigation 
of  tlio  title  in  the  same  manner  as  if  the  land  were  not 
registered,  whether  any  right  or  interest  adverse  to  or 
in  derogation  of  the  title  of  the  first  registered  pro- 
prietor was  subsisting  or  capable  of  arising  at  the  time 
of  the  registration  of  such  proprietor  (p).  He  must, 
in  fact,  consider  whether  the  lirst  registered  proprietor 
was  entitled  to  be  registered  with  an  absolute  title.  Tf 
any  such  right  or  interest  were  then  subsisting  or 
capal)le  of  arising,  th(>  subsequent  title  thereto  must  bo 
deduced  in  the  same  manner  as  if  the  land  Avere  Jiot 


(A)  Above,  p.  11G8  and  n.  (//). 

(i)  Above,  pp.  \\T.',,  1104.' 

[k)  Sec  Stat.  158  &  :i9  Vict.  o.  87. 
SH.  30,  31,  3.')  ;  Land  Transfer 
Rules  n903),  140—142. 

(/)  Above,  p.  1169. 


(ill)  Above,  p.  1168,  n.  (r). 

(ii)  Above,  pp.  1174  —  1178. 

(o)   Abovt!,  p.  11()(5,  and  n.  (o). 

(  p)  See  stilt.  38  &  39  Vict.  c.  87, 
SH.  30,  32,  3.') ;  Land  Transfer 
Rules  (1903),  140,  142. 
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rogisiorod;  and  I  lie  saiiio  itmsf  l)c  duly  assured  to  llio 
purchaser  by  the  ])ersou  or  jxTSOns,  in  whom  it  is  ascor- 
tainod  to  he  jn-eseutly  vested.  Such  assuraneo  sliould, 
it  is  thought,  be  made  by  deed  separate  from  the  instru- 
ment of  transfer,  and  the  vendor  should  coneur  thiM-ein 
to  direct  and  confirm  the  conveyance  to  the  purchaser 
and  to  give  the  appropriate  covenants  for  title  (q) .  If 
it  be  ascertained  that  no  such  right  or  interest  as  afore- 
said was  at  the  time  of  first  registration  subsisting  or 
capable  of  arising,  there  would  not  appear  to  be  an}'' 
strict  necessity  for  the  purchaser  to  take  an  assurance  of 
the  vendor's  estate  as  well  as  to  obtain  the  duo  execution 
of  his  statutory  power  of  transfer;  for  such  assui'anco 
covdd  vest  in  the  j)urohaser  no  larger  estate  than,  if  so 
largo  an  estate  as  tlie  statutory  transfer  (;').  At  the 
same  time  a  vendor  registered  Avitli  a  possessory  title 
has  only  a  limited  and  not  an  unqualified  power  of 
transfer;  he  is  not  absolutely  empowered  to  dispose  of 
the  whole  estate  in  the  registered  land  (r) .  It  appears 
proper,  therefore,  to  supplement  the  transfer  by  a  grant 
or  an  assignment  of  the  fee  simple  or  term  contracted 
to  be  sold;  and  the  more  so  as  the  vendor  is  bound  to 
give  covenants  for  title  as  against  estates  or  interests 
excluded  from  the  effect  of  registration  (s) .  And  for 
the  reasons  given  below,  it  is  thought  that  this  assur- 
ance of  the  vendor's  estate  should  be  contained  in  a 
deed  separate  from  the  instrument  of  transfer,  the 
ajipropriate  covenants  for  title  being  included  therein. 

With  respect  to  the  question  of  inserting  in  an  in-  As  to  in- 
strument of  transfer  any  other  provisions  than  those  in  strum  ont^of 


(q)  Above,  pp.  1169,1173,1194.  new  statutory  title;  and  if  there 

(r)  See   above,  pp.  1181,  1182.  be  any  outstanding  estate  or  right 

If  the  whole  fee  simple  be  in  the  adverse  to  the  vendor's  interest, 

vendor,  the  purchaser  will  obtain  it  would  not  pass  by  any  direct 

the  like  estate  on  registration  of  conveyance  that  he  could  make, 
the  ti-ansfer  to  himself,  but  by  a  (.s)  Above,  p.  1169. 
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transfer 

matters 

extraneous 

to  the 

transferee's 

rearistratiou. 


necessary  to  exercise  the  statutory  poiccr  of  transfer  {t), 
the  conveyancer  must  recollect  that  as  a  rule  all  docu- 
ments (including  such  instruments)  on  which  any  entry 
in  the  register  is  founded  are  to  be  retained  in  the 
Land  Registry,  and  are  not  to  be  taken  away  therefrom 
except  under  a  written  order  of  the  registrar  or  an 
order  of  the  Court  («-) .  And  the  principle  of  the  system 
of  registration  of  title  introduced  by  the  Land  Transfer 
Acts  appears  to  be  that  the  entries  in  the  register,  when 
made,  supersede  the  instruments  on  which  the  entries 
are  founded  {t).  Office  copies  of  such  documents  may 
be  issued  {y),  but  are  not  made  evidence  by  the  Acts  or 
Rules  {z) .  It  is  thought,  therefore,  that  an  instrument 
of  transfer  should  as  a  rule  be  confined  to  such  pro- 
visions as  will  confer  on  the  transferee  the  right  to  have 
the  required  entry  in  the  register  made  in  his  favour  (rt) . 
If  a  contract  for  the  sale  of  registered  land  contain  any 
other  stipulations  than  those  necessary  to  secure  the 
purchaser's  registration  as  proprietor  of  the  land,  effect 
should  be  given  to  those  stipulations  by  a  separate  deed 
which  the  purchaser  can  retain  in  his  own  custody, 
ready  to  be  produced  whenever  necessary  in  support  of 
his  rights,  without  any  application  being  made  to  the 
registrar  or  the  Court.  Thus,  where  the  vendor  of  regis- 


(<)   Above,  pp.  1182,  1185. 

(m)  Laud  Transfer  Rules(1903), 
119. 

(.r)  See  above,  j)p.  11  Go,  n.  (f), 
1181. 

(y)  Land  Transfer  Rules  (190;}), 
294. 

(;')  By  stat.  38  &  39  Vict.  c.  87, 
p.  80,  any  land  certificate  or  certi- 
ficate of  charge  shall  be  prima 
facie  evidence  of  the  several 
Tiiattors  therein  contained  ;  and 
by  the  Land  Transfer  Rules 
(1903),  200,  where  an  oflice  cojiy 
of  an  entry  in  the  register,  or  of 
the  filed  plan  of  tlics  land,  or  of 
any  docunic]it  filed  in  the  registry 
is  annexed  to  any  certificate  it 


shall,  for  the  purposes  of  sect.  80 
of  the  Act  of  1875,  be  deemed  to 
be  contained  in  the  certificate 
itself.  Copies  of  the  instrument 
of  transfer  are  not  annexed  to 
the  land  certificate  issued  on  the 
completion  of  the  transfer,  but 
certificates  of  charge  now  contain 
an  office  copy  of  the  instruriient 
of  char<re.  See  Land  Transfer 
Rules  (1903),  258,  259. 

{(i)  A  conveyance  of  the  trans- 
feror's estate,  where  made  f.r 
abundanti  caiitchU  and  not  strictly 
ne(^(^ssary,  may  bo  considcM'ed  as 
ancilbiry  to  this  end :  above, 
pp.  1185,  1200. 
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foro:l  land  g-ivos  nny  oovon.ants  for  title  or  against  incum- 
brances (h),  sucli  covenants  shoukl  be  contained  in  a 
separate  deod,  and  not  in  tbe  instruni(Mit  of  transfer  (c). 

Tbe  form  of  instrument  of  transfer  given  in  tbe  Land  Receipt 
Ti'ansfcr  Rules,   1903  (f7),  does  not  show  to  wbom  or  be  inserted 
by  wbom  tbe  consideratioji  nionev  is  paid,  nor  does  it  i"  the  lustni- 
contain    any    receipt   lor    tbe    payment    made,     (are  transfer, 
sbould  be  taken  in  adapting  tbis  form  to  practical  use 
to  amend  it  in  these  particulars,  especially  as  regards 
the   receipt   for  payment   of   the   purchase   money,  in 
default  of  which  the  purchaser  would  not  be  justified  in 
paying  tbe  money  to  the  vendor's  solicitor  producing 
tbe  instrument  duly  executed,  except  by  virtue  of  an 
express  authority  in  that  behalf  properly  conferred  (e). 

The  Land  Transfer  Act,  1875  (/),  in-ovides  that,  pre-  Stamps  on_ 

srile  of  re^is- 
viously  to  registering  any  disposition  of  land,  it  shall  be  tered  land. 

tbe  duty  of  the  registrar  to  ascertain  that  all  such  stamp 
duties  have  been  satisfied  as  would  be  jDayablc  if  tbe 
disposition  to  be  registered  bad  been  an  unregistered 
disposition.  And  by  the  Land  Transfer  Rules  (1903), 
No.  123,  when  an  application  or  instrument  capable  of 
registration  is  made  or  executed  for  the  sole  purpose  of 
carrying  out  on  tbe  register  a  transaction  already 
efi'ected  by  a  deed  or  other  instrument  not  on  tbe 
register,  the  Inland  Revenue  stamp  on  tbe  transaction 
shall  be  afiixed  to  or  impressed  on  tbe  last  mentioned 
deed  or  instrument,  and  tbe  registered  instrument  shall 
bear  no  stamp  dut}';  provided  that  tbe  stamped  instru- 
ment shall  before  the  completion  of  the  registration  be 
produced  to  an  officer  of  the  registiy,  to  show  that  all 
duty  payable  in  respect  of  the  transaction  has  been 

(6)  Above,  pp.  1169,  1202,  1203.  (e)  See  above,  pp.  740—741. 

(f)  Above,  p.  1204.  (/)  Stat.  38  &  39  Vict.  o.  S7, 

(d)  First  Schedule,  Form  20.  s.  83  (7). 

w. — II.  22 
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Land 

Reg-istry 
fee  stamps. 


paid.  If  tliereforc  a  sale  of  registered  land  is  to  be 
completed  by  an  instrument  of  transfer  alone  {g)  duly 
registered,  such  instrument  must  be  stamped  according 
to  the  laAv  regulating  the  stamping  of  conveyances  on 
sale  of  unregistered  land  {h).  But  in  those  cases  where 
the  instrument  of  transfer  is  accompanied  by  an  un- 
registered assurance  to  the  purchaser  of  the  land 
sold  (i),  that  assurance  must  be  duly  stamped  as  a 
conveyance  on  sale,  and  tlie  instrument  of  transfer  will 
then  require  no  stamp.  Besides  the  proper  Inland 
Revenue  stamps,  instruments  or  applications  delivered 
for  registration  at  the  Land  Registry  must  bear  the 
proper  Land  Registry  fee  stamps  (/,'•) . 


Purchaser  of 
registered 
land  entillecl 
to  deliveiy 
of  the  titie 
deeds. 


It  is  thought  that,  on  the  sale  of  registered  land,  the 
purchaser  is  equally  entitled,  as  in  the  case  of  unregis- 
tered land  (Z),  to  have  all  documents  of  title,  which 
relate  solely  to  the  purchased  land,  delivered  over  to  him 
on  completion.  And  this  appears  to  be  the  case,  notwith- 
standing that  the  vendor  be  registered  with  an  absolute 
title,  so  that  the  purchaser  could  not  call  for  any  abstract 
or  for  production  of  these  documents  {m) .  So  also  docu- 
ments of  this  kind  dealing  with  registered  incumbrances 
prior  to  first  registration,  Avhich  are  discharged  on  com- 
pletion of  the  sale,  should  be  handed  over  to  the  pur- 
chaser, whether  the  proprietorship  of  such  incumbrances 
Avere  registered  or  not{n).  But  the  purchaser's  right 
to  require  any  statutory  acknowledgment  or  under- 
taking with  respect  to  any  document  of  title,  Avhich 
may   htwfully   be   ^^■ithhohI   from   liim,   a))])eai's   (o   bo 


U/)  Above,  p.  1200. 

('//)  Above,  pp.  GOG— 712. 

(i)  Above,  pp.  1200— 1203. 

(/■•)  Sec  Liuid  Transfer  Rules 
(1 903),  111  ;  Land  Transfer  Fee 
Order,  1003,  r.  3. 

(/)   Above,  p.  080. 

(ill)   Above,  p.  11(10.      ft  may  be 


mentioned  here  tliat,  on  the  com- 
])letion  of  any  application  for 
registration  of  title,  all  docu- 
ments of  title  that  have  been 
used  in  stipjjortof  the  application 
are  returned  to  the  a]ipHoaut ; 
ri!indTnnisfcrRules(l<)OS),  J.  47. 
hi)  Above,  pp.  1174—1177. 
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liinilcLl  to  finch  (locuniciits  as  are  necessary  to  make  a 
good  title  according-  lo  the  contract,  this  being  the  rule 
a])})licabh!  on  the  sale  ot:  unregistered  land  (o). 

Hero  it  may  be  observed  that,  owing  to  the  limited  Registration 
effect  given  to  the  first  registration  of  land  Avith  a  or  possessory 
qualified  or  possessory  title  (p),  such  registration  can  title  does  not 
never  form  a  good  root  of  title  (g);  so  that,  as  a  rule,  a  root  of  title, 
purchaser  under  an  open  contract  of  land  so  registered 
will  always  be  entitled  to  call  for  the  title  prior  to 
registration.     But  where  registered  leasehold  land  (r)  Sale  of 
is  sold  as  such  under  an  open  contract,  it  appears  that  leaseholds, 
the  purchaser  has  no  more  right  to  call  for  the  lessor's 
title  than  if  the  land  were  not  registered  (s) ;  so  that,  if 
the  land  be  registered  with  a  good  leasehold  title  (t), 
the  purchaser  will  be  precluded  from  inquiring  into  any 
other  title  than  that  registered  (^«).     It  appears  hoAv- 
ever  that  any  registered  leasehold  land,  Avhich  is  held 
by  underlease,  must  be  so  described  in  the  contract,  or  Where  held 
the  purchaser  will  be  entitled  to  object  to  the  title  (x).  ^7 '^^'^erlease. 
And  it  should  be  particularly  noted  that  a  registered 
transfer  of  leasehold  land  vests  in  the  transferee  the 
possession  of  the  land  comprised  in  the  registered  lease 
for  all  the  leasehold  estate  therein  described,  but  subject 
(amongst  other  things  (y) )  to  all  implied  and  express 
covenants,  obligations  and  liabilities  incident  to  such 
leasehold  estate  (2;).     And  such  covenants,  obligations 

(0)  Above,  p.  (5S1.  such  liabilities,    rights    and   in- 

(p)  Above,  p.  11()S,  nn.  {q,  r).  terests    as    affect    the   leasehold 

(7)  Above,  p.  10();  see  2nd  Rep.  estate  and  are  by  the  Acts  de- 

(1911)    of   Land   Transfer    Cora-  clared  not  to  be  incumbrauces  in 

missioners,  §§  56,  61.  the   case   of   registeiel    freehold 

(r)    See    above,     p.    383,    and  land ;  and  (3)   estates,  rights  or 

n.  (/).  interests  exempted  fro.T.  the  eifect 

(.s)  Above,  PX5.  99— 101,  IHifi—  of  regisiratiou  with  a  qualified, 

1168.  good  leasehold  or  pos.-c<hory  title  ; 

(t)  Above,  p.  1168,  n.  [rj).  see  above,  pp.  llbo,  n.   (c),  llt)6, 

{h)  Above,  p.  1166.  1168,  nn.  (y, /■),  1 170  — 1173,  1181, 

(.(•)  Above,  pp.  101,  n.  (i),  350.  1182,  119i,  and  next  n-.tc. 

(//)  These  are  (1)  registered  in-  (r)  Stat.   38   &   39  Vict.  c.  87, 

cumbrances  ;  (2)  unless  the  con-  ss.    13,    35,    38 ;   Land   Transfer 

trary  is  expressed  on  the  register.  Rules  (1903),  55 — 59,  140 — 142. 

22  (2) 
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Unusually 

onerous 

co\'enants. 


Registered 
leaseholds 
subject  to  a 
restriction  on 
alienation 
without  the 
lessor's 
licence. 


and  liabilities  do  not  a])p(\Ti'  on  tho  roo-isfor,  except  only 
that  the  existence  of  a  jn-ohibition  against  alienation 
without  licence  should  be  found  noted  thereon.  A 
purchaser  of  registered  leasehold  land  must  therefore 
call  for  an  abstract  and  production  of  the  lease  under 
which  the  land  sold  is  held,  in  order  to  ascertain  to 
what  covenants,  obligations  and  liabilities  he  will  be- 
come subject.  And  it  is  submitted  that  he  is  neces- 
sarily entitled  to  demand  such  abstract  and  production 
under  an  open  contract,  notwithstanding  the  terms  of 
sect.  16  of  the  Land  Transfer  Act,  1897,  above 
quoted  (fl);  for  he  does  not  require  tho  same  as  evi- 
dence of  the  vendor's  title,  but  as  evidence  of  matters 
adverse  thereto  and  excluded  from  the  effect  of  regis- 
tration; and  he  would  certainly  be  entitled  to  such  evi- 
dence of  these  matters  if  the  land  Avere  not  registered. 
At  the  same  time,  a  purchaser  of  registered  leasehold 
land  by  private  contract  is  advised  to  jolace  his  rights 
in  this  respect  beyond  daubt  b}^  special  stipulation. 
If  the  covenants  or  conditions  in  the  lease  should  be 
unusually  onerous  or  stringent,  it  is  thought  that  the 
purchaser  would  be  entitled,  under  an  open  contract, 
to  object  to  the  title,  as  upon  a  sale  of  unregistered 
land(/>).  And  generally,  in  all  other  respects,  save 
as  to  proof  of  title  and  assurance  by  registered  transfer, 
contracts  for  sale  of  registered  leasehold  land  are  gov- 
erned by  the  same  rules  as  are  applicable  in  the  case 
of  unregistered  leaseholds  (c) .  By  the  Land  Transfer 
Kulcs,  1903,  No.  62,  on  tiie  registration  of  any  lease- 
hold land  held  under  a  lease  containing  a  prohibition 
against  alienation  without  licence,  all  estates,  rights, 
interests,  ])o\vers  and  remedies  under  such  lease,  arising 
upon  or  by  reason  of  any  alienation  without  licence, 
shall  be  expressly  exempted  from  liie  effect  of  regis- 


{ri)  Above,  p.  nCO.  {>>)  Above,  pp.  S.iO— 3.')2. 

(c)  Above,  pp.  350  sq. 
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tratioii.  On  the  sale  of  any  such  leasehold  hind  thorc- 
fore,  the  lessor's  licence  to  the  transfer  to  the  ])ur- 
chaser  must  be  obtained  as  in  the  case  of  uju'egistered 
land(^). 

By  the  Land  Transfer  Act,  J87o  (c),  on  iiny  transTcr  Coveuants 
of  leasehold  land  thercundei',  there  shall  bo  implied,  in  ['"£•  of 

the  absence  of  any  entry  in  thoreo'ister  negativing  such  registered 
.  .         ,  '^      „  1     J  i^     -ii       leaseholds, 

implication,  a  covenant  b}^  the  transferor  that,  notwith- 
standing anything  by  him  don(\  omitted  or  know  ingly 
suffered,  the  rent  has  been  })aid  and  the  lessees  cove- 
nants and  conditions  in  the  lease  observed  and  per- 
formed up  to  the  date  of  the  transfer,  and  a  covenaut  by 
the  transferee  to  pay  the  rent  and  i)erform  and  obser\e 
such  covenants  and  conditions  in  future,  and  to  indem- 
nify tlic  transferor  against  non-j^ajiiKMit  of  the  rent  or 
breach  of  such  covenants  or  conditions  (/). 

Ijaiid,  which  is  the  subject  of  a  settlemeut,  may  be  Purchase  of 
registered  under  the  proprietorship  either  of  the  tenant  [and^ which 
for  life  having  the  power  of  sale  given  by  the  Settled  is  settled. 
Land  Acts  (g),  or  of  the  trustees  of  tlie  settlement  hav- 
ing the  power  of  sale  or  holding  the  land  on  trust  for 
sale,  or  where  there  is  an  overriding  power  of  appoint- 
ment of  the  fee  simple,  of  the  persons  in  Avhom  that 
power  is  vested  (h) :  but  in  each  case  there  must  also 
be  entered  on  the  register  such  restrictions  or  inhibi- 
tions as  may  be  prescribed   by   the  rules  or  may  be 
expedient  for  the  protection  of  the  rights  of  the  persons 
benehciallv    interested    in    the    landi'T).     Tlius    whci'c 


{d)  Above,  pp.  359  .<.</.  (/)  Above,  pp.  652,  6'A). 

(V)  Stat.   38  &  39  Vict.   c.  87,  (ff)  Above,  pp.  300  sq. 

s.  39  ;  see  Laud  Transfer  Rules  [/i]  Stats.  38   &  39  Vict.  c.  87, 

(1903),    138,    139,   of  which    the  s.  ()8  ;   GO  &  Gl  Vict.  c.  65,  .s.  6  (1;. 

latter  modifies  and  extends  this  (i)  Stat.   60  >t  61  Vict.   c.  Go, 

enactment  in   a   manner   appro-  s.  6  (i)  ;  see  Land  Transfer  Rules 

priate  to  the  tnuisfer  of  part  of  (1903),    78-81,    128,    129,    186- 

the  laud  comprised  in  the  lease.  190. 
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the  tenant  for  life  is  registered  as  proprietor,  restric- 
tions arc  entered  prohibiting  transfers  except  under  an 
order  of  the  registrar  or  by  way  of  sale  Avhereon  the 
purchase  money  is  to  be  paid  to  the  trustees  of  the 
settlement  (/c) ;  and  where  the  trustees  are  registered  as 
the  proprietors,  restrictions  are  entered  on  transfers, 
unless  made  under  such  an  order  or  with  the  consent  of 
the  tenant  for  life(?).  And  proper  restrictions  on 
registered  charges  are  also  entered.  But  in  all  these 
cases  the  person  or  persons,  in  whose  proprietorship  the 
land  is  registered,  can,  subject  only  to  the  restrictions 
entered  on  the  register,  exercise  all  the  powers  of  dis- 
position given  by  the  Land  Transfer  Acts  to  the  regis- 
tered proprietor  of  registered  land  {m) .  If  therefore 
any  such  person  or  persons  be  registered  with  an  abso- 
lute title,  a  purchaser  of  the  land  so  registered  is  only 
concerned  (apart  from  the  matter  of  registered  incum- 
brances and  things  declared-not  to  be  incumbrances  (n)  ) 
to  see  that  the  vendor's  jJi'oprietorship  is  registered  as 
claimed  (o),  and  that  the  restrictions  entered  on  the 
register  shall  be  duly  observed  (p).  He  is  not  concerned 
to  see  whether  the  vendor  has  any  power  of  sale  under 
the  settlement  or  by  virtue  of  the  Settled  Land  Acts; 
nor,  indeed,  is  he  entitled  to  call  for  production  of  the 
instrument  of  settlement,  or  for  any  information  or 
evidence  as  to  its  contents  (g).  But  where  the  tenant 
for  life  or  the  trustees  has  or  have  been  registered  with 
a  possessory  title  only  subsequently  to  the  date  of  the 
settlement,  it  will  be  incumbent  on  a  purchaser  from 
him  or  them  to  ascertain  by  investigation  of  the  title 
in  the  same  manner  as  if  the  land  Mere  not  registered, 

(/.•J  Lund  TraiisfVr  Rules  (190;i),  (n)    ALovo,     pp.     IKUJ,     1167, 

First  Sflicdulo,  Foniiw  (J,  7.  1174  xg. 

(/]  Ibid.   Form  8.     See  above,  (o)  Above,  p.  llT^i. 

pp.  2'i\  sq.  (p)  Above,  p.  1178. 

(»/)  Sec   Htate.    38    &  39  Vict.  {q)  Stiit.   60   &  61   Vict.  c.  65, 

0.  87,  Hs.  22  .sq.,  2!J  .sq. ;  60  •&  61  s.  6  (6)  ;  aud  sect.   16  (1),  above, 

Vict.  c.  6.5,  Ks.  6  (8),  8.  pp.  1166,  1170. 
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that  the  vendor  or  vendors  had  at  the  time  of  first 
registration  sneh  a  po^ver  of  sale  as  would  have  entitled 
him  or  them  to  be  registered  as  proprietor  or  proprietors 
of  the  land  with  an  ahsohde  title  (r).  If  he  be  satisfied 
as  to  this,  he  may  accept  the  title  and  take  the  statutory 
transfer  without  any  other  assurance  (s) .  Otherwise 
he  must  of  course  require  such  further  assurance  as 
may  be  necessary  in  the  circumstances  (^).  Where 
laud  has  been  first  registered  with  a  possessory  title, 
and  a  settlement  thcreol"  has  been  subsecpu-ntly  uiadc, 
and  the  tenant  for  life  or  trustees  registered,  pursuant 
to  a  transfer  to  the  uses  of  the  settlement  {n),  as  ])ro- 
})rietor  or  proprietors,  a  purchaser  from  him  or  lh(>m 
under  an  open  contract  will  of  course  have  to  investi- 
gate and,  if  necessary,  get  in  the  title  prior  to  first 
registration  {t)^  but  as  regards  the  estate  comprised  in 
the  settlement  he  will  only  have  to  see  that  he  obtains 
the  statutory  transfer  free  from  registered  incumbrances 
and  things  declared  not  to  be  incumbrances  {'x) ;  and  he 
will  not  be  entitled  to  call  for  production  of  the  settle- 
ment (y/),  and  is  not  concerned  to  see  whether  the' vendor 
or  vendors  has  or  have  any  power  of  sale  thereunder. 
The  same  principles  are  of  course  applicable  where 
settled  land  is  purchased  from  persons  registered  as  the 
proprietors  thereof  in  virtue  of  their  having  an  over- 
riding power  of  appointment  {z) . 


Where  registered  land  is  sold  subiect  to  registered  Purcha'-e  of 

17  r.  •  •        /    N     registered 

charges  created  suhsequenuy  to  first  registration  (r/),  knd  subject 
which  it  is  not  proposed  to  pay  off,  it  appears  that,  if  c'hai^^ts  o^ 
the  vendor  be  registered  with  an  absolute  title,  or  if  the  incumbiances. 

(/•)  Above,  pp.  1202,  1203.        {x)    Above,  pp.  IIGG— 1108, 

\s)  Above,  p.  1203.  11.73. 

(0    Above,     pp.     1170—1173,  (v)  Above,  pp.  1163  .v^.,  1109. 

1194,  1202,  1203  {z)  Above,  p.  1209. 

(«:   See  Laud  Transfer    Rules  [a)  Above,  p.  1177. 

(190'3),  128. 
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title  prior  to  lirst  registration  with  a  possessor)'  title 
■were  perfect  {b),  the  purchaser  will,  on  registration  of 
the  transfer  to  himself,  obtain  the  legal  estate  in  the 
land  sold,  subject  to  the  registered  charges,  but  free 
from  all  other  estates  or  interests,  save  only  those  de- 
clared not  to  be  incumbrances  (c).  And  this  is  equally 
the  case,  although  the  chargees  hold  unregistered  mort- 
gages of  the  vendor's  estate  (d) .  The  purchaser  will 
therefore  be  in  a  more  favourable  position  in  some 
respects  than  the  purchaser  of  an  equity  of  redemption 
of  unregistered  land(e).  Thus  he  will  not  take  sub- 
ject to  all  equitable  interests  created  previously  to  the 
sale(t').      Nor  is  he  liable,   as  it  appears,   to  be  ad- 

Tackiug.  vcrsely  affected   by   tacking  (/)  ;    for   the    estate   con- 

ferred upon  him  by  the  registration  of  the  transfer 
to  himself  Avill  only  be  subject  to  registered  charges; 
and  it  is  thought  that  any  unregistered  further  charges 
in  favour  of  any  registered  chargee  will  be  extin- 
guished by  the  effect  of  tlic  registered  transfer,  not- 

Consolidation  withstanding  that  he  had  notice  of  them(r7).  As  re- 
gards the  risk  of  consolidation  (h),  it  is  j^rovidcd  by 
the  Land  Transfer  Act,  1897  (^),  that  nothing  con- 
tained in  any  charge  shall  affect  any  registered  deal- 
ing with  land  or  a  charge  in  respect  of  which  the 
charge  is  not  expressly  registered  or  jirotected  in  ac- 
cordance with  the  Act  of  1875  and  that  Act.  This 
is  not  a  very  lucid  enactment.  But  it  appears  that, 
wliere  a  I'egistered  cliarge  reserves  the  right  of  consoli- 
dalloii.  siuli  I'ight  caiiiiot  be  exercised  to  the  ])rejudic(! 
ol'  a.  subsequent  registered  transl'eret^  or  cliargee  of  the 
land,  unless  the  right  were  noted  in  the  register  (k). 
W'licic  tlic  riglit  ol'  consolidation  has  been  reserved  in 

(h)   Above,  pp.  1202,  120:}.  (ff)  Above,  pp.  11S1,1182,  1189. 

(c)  Above,  p.  1181.  i'')  Above,  p.  47(; 


{(I)  Above,  p.  1182. 


(/)  Stat.    GO   &   Ol   Viit.  c.  0.'), 

'.)  (1). 


(r)  Above,  p.  47G.  (/:)  Sec   Laud   Tiaiisfer   Rules 

(/)  Above,  p.  477.  ^1903),  169. 
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a  iiioi'tgage  of  otlior  land  tluui  that  conipri.sL'd  iji  a 
registered  charg-o  (whether  the  otiier  hind  be  registered 
or  not),  and  affected  or  has  come  to  affect  (I)  the  land 
comprised  in  the  registered  charge,  the  case  does  not 
come  within  the  terms  of  the  enactment  quoted.  But 
here  the  ci'editor's  right  of  consolidation  appears  to  be 
an  equity  arising  independent^  of  the  .registered 
charge;  and  it  seems  that,  unless  the  right  Avere  noted 
in  I  he  register  against  the  land  conijjrised  in  the  regis- 
tered charge  (ni),  it  would  be  extinguished  by  the  effect 
of  a  registered  transfer  for  value  from  the  registered 
j)roprietor  of  that  land(w).  The  result  aj)pears  to  be 
that  a  purchaser  of  registered  land,  subject  to  registered 
charges  created  subsequently  to  first  registration,  need 
only  regard  the  charges  registered  and  any  right  of 
consolidation  entered  on  the  register.  But  the  purchase 
of  registered  land  to  be  transferred  subject  to  registered 
incumbrances  prio)'  to  first  registration  is  very  different. 
In  such  case  the  incumbrances  will  remain  paramount 
to  the  estates  conferred  by  the  registered  transfer;  and 
it  does  not  appear  that  the  registration  of  the  transfer 
\\ouhl  extinguish  any  legal  estate  outstanding  in  any 
one  of  the  incumbrancers  (o).  The  purchaser  therefore 
would  get  no  more  than  an  equity  of  redemption,  and 
he  would  be  exposed  to  some,  though  not  to  all,  of  the 
risks  to  which  he  would  be  liable  if  the  land  were  not 
registered  {p).  Thus  where  the  proprietorshi])  of  such 
incumbrances  has  not  been  registered,  it  seems  that  the 
owners  of  them  would  not  be  deprived  of  any  rights  of 
lionsolidation  or  tacking  which  they  might  exercise  if 
the  land  were  not  registered.  And  it  is  questionable 
whether  the  owners  of  such  incumbrances  are  in  any 
Avorse  position  in  these  respects,  where  they  have  jjro- 


(/)  See  above,  p.  47ti  and  u.  (.s).  (o)  Above,  p.  IISI. 

{ill)  See  last  uote  but  one.  (p)  Above,  p.  i~6. 

[it]  See  above,  p.  1182. 
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cured  themselves  to  be  reg-istered  as  proprietors  of  the 
incumbrances;  although  it  may  be  contended  tliat  they 
have  thereby  rendered  themselves  liable  to  the  ..same 
law  as  governs  the  projirietors  of  registered  charges 
subsequent  to  first  registration  (q). 


Registered 
incorporeal 
heredita- 
meuts. 


The  title  to  any  advowson,  rent,  tithes  impropriate 
or  other  incorporeal  hereditaments  of  freehold  tenure, 
may  be  registered  under  the  Land  Transfer  Acts  (r) . 
And,  as  it  is  expressly  enacted  that  all  hereditaments, 
corporeal  or  incorporeal,  shall  be  deemed  land  Avithin 
the  meaning  of  these  Acts  (s),  it  appears  that  the  regis- 
tered projjrietor  of  any  incorporeal  hereditament  so 
registered  lias  the  same  statutory  powers  of  disposition 
as  the  registered  proprietor  of  registered  land  (t).  But 
nothing  in  the  Land  Transfer  Act,  1897,  shall  render 
compulsory  the  registration  of  the  title  to  an  incorporeal 
hereditament  (^<).  As  we  have  seen  (a;),  quit  rents, 
crown  rents,  and  other  rents  having  their  origin  in 
tenure,  tithe  rentcharge,  and  payments  in  lieu  thereof 
or  of  tithes,  profits  a  prendre,  and  easements,  are 
amongst  the  matters  declared  by  the  Acts  not  to  be 
incumbrances,  and  are  thus  exempted  from  the  effect  of 
first  registration  and  of  the  registered  transfer  of  regis- 
tered land  (y) .  These  incorporeal  hereditaments,  there- 
fore, if  not  registered  (z),  remain  subject  to  the  general 
law  (fl)  as  regards  their  sale  and  assurance,  notwith- 


((/)  See  above,  p.  117(3  and 
11.  (»i). 

()•)  Stats.  1^8  &  39  Vict.  c.  87, 
H.  82  ;  60  &  61  Vict.  c.  65,  First 
Schedule ;  Land  Transfer  Rules 
(1903),  71—73. 

(x)  Stat.  60  &  61  Vict.  c.  6.5, 
H.  24  (1). 

{()  Above,  pp.  116-1,  n.  {(■), 
1182. 

((^j  Stat.  60  &  61  Vict.  c.  6.5, 
H.  24  (1)  ;  see  sect.  20  (1,  2)  ; 
above,  pp.  3S{),  .'^81. 


(./)   Above,  p.  1166,  n.  (o). 

(//)  Above,  p.  1 168,  mi.  {p,  q,  ;•). 

(-)  Asabove  mentioned  (p.  1 167), 
Hu/icc  of  such  liabilities,  rights 
or  interests  as  a'-e  declared  tot 
to  be  iiu^umbrant^es  may  be  en- 
tered on  the  register ;  but  it  is 
not  provided  that  such  notice 
shall  have  any  particular  effect, 
and  it  appears  to  have  no  effect 
beyond  giving  notice  of  what  is 
entered. 

(fi)  Above,  pp.  4.i3  .«/. 
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standing-  tliat.  thoy  arise  within  a  district  where  regis- 
tration is  compulsory  (&).  But  the  sale  and  assurance 
of  any  registered  incorporeal  hereditament  is  governed 
by  tiie  same  I'ldes  as  apj)ly  in  the  case  ol'  registered 
land  (c) . 

lientcharges  or  annuities  issuing  out  of  registered  Rcutclmrges 
land  are  not  amongst  tlie  things  declared  not  to  be  o'f  i-eo-iBtered 
incumbrances  (d).  They  appear  to  be  incumbrances  on  ^^'^^^^ 
the  land  (c  i,  iind  if  already  existing  when  the  land  is 
registered,  they  may  be  entered  in  the  register  as 
incumbrances  prior  to  first  registration,  either  without 
their  proprietorship  being  registered  or  not  (/) .  When 
so  entered,  they  will  be  protected,  as  being  registered 
incumbrances,  from  the  effect  of  first  registration  and 
registered  transfers  of  the  land  (g) .  If  the  proprietor- 
sliip  of  such  rentcharges  be  not  registered,  they  will 
remain  subject  to  the  general  law  as  regards  their  sale 
and  assurance  (/<■).  But  if  their  owners  procure  them- 
selves to  be  registered  as  the  .proprietors  thereof,  it 
appears  that  the  rentcharges  Avill  thenceforth  bo  assimi- 
lated to,  and  transferable  in  the  same  manner  as,  rent- 
charges  created  by  registered  charge  subsequently  to 
registration  of  the  land  charged  (i).  Under  the  Land 
Transfer  Act,  1897  (k),  rentcharges  or  annuities  to 
issue  out  of  registered  land  may  be  created  by  way  of 
registered  charge  (/!).     And  the  registered  proprietors 

(b)  See  above,  p.  oSO.  of  the  rentcharge  appears  to  have 

(c)  Above,  pp.  1166  s<j.  the  rights  and  remedies  given  by 

(d)  Above,  p.  1166,  ii.  [o).  the  Laud  Transfer  Acts  to  the 
((')  See  above,  p.  176,  u.  (r/).  registered  proprii'tt)r  of  a  rcgis- 
(/)  Land TransferRules  (1908),  tered  charge,  so  far  as  the  same 

I.  43;  (1903),  175 — 181;  above,  are  applicable  to  the  recovery  of 

pp.  1168,  1174,  1181.  an   annuity   (see  stats.   38   &   39 

{(/)  Above,  p.  1074.  Vict.  c.  87,  as.  'J3— 27  ;  60  &  61 

(h)  Above,  pp.  433  sy.  Vict.   c.   G5,   s.   9    (3));    and    in 

(i)  See  above,  p.  1176  &  n.  (in).  addition,  the  remedies  conferred 

(k)  Stat.   60  &   61   Vict.  c.  65,  by  sect.  44  of  the  Conveyancing 

8.  9   (3)  ;    Laud  Transfer  Rules  Act,    1881     stat.  44    &  45   Vict. 

(1903),  160.  c.  41). 
(/)   In    sucli    case    the   grantee 
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of  such  charges  have  tlie  same  powers  of  disposition  by 
way  of  rogisterod  transfer  and  sub-charge  thereof  as  are 
given  in  case  of  registered  charges  to  secure  payment  of 
a  principal  sum  of  money  (m) .  Besides  this,  the  Act 
of  1875  (n)  provided  for  the  registration  of  anj-  fee 
farm  grant  or  other  grant  reserving  rents  or  services 
to  which  the  fee  simple  estate  in  any  freehold  land 
about  to  be  registered  or  registered  might  be  subject, 
with  such  particulars  of  the  land  or  services,  and  the 
conditions  annexed  to  the  non-jmyment  or  non-j^ier- 
formance  or  otherwise  of  such  rent  and  services  as 
might  be  prescribed;  and  enacted  that  any  record  so 
made  should  be  conclusive  evidence  as  to  the  rents, 
services  and  conditions  so  recorded,  and  such  fee 
simple  estate  as  last  aforesaid  should  be  subject  thereto 
accordingly.  Where  a  transfer  of  registered  land  in 
consideration  of  a  rentcharge  is  registered  under  this 
enactment,  the  transferee  is  to  be  registered  as  the  pro- 
prietor of  the  land,  the  rentcharge  entered  in  the  charges 
register  as  an  incumbrance  thereon  (o),  and  the  trans- 
feror registered  as  the  proprietor  of  the  rentcharge 
under  a  separate  title  (p).  It  is  obvious  that  rent- 
charges  or  annuities,  to  issue  out  of  land  already  regis- 
tered, should  be  created  either  by  registered  charge  or 
by  way  of  registered  transfer  subject  to  a  rentcharge,  so 
lliat  the  title  thereto  can  be  duly  registered;  as,  if 
granted  by  unregistered  disposition,  they  will  be  liable 
lo  be  extinguislied  by  the  effect-  of  a  registered  trans- 
fer for  value  ol'  the  land  on  whicih  thc>y  are  charged  (g). 

Rights apf en-        Under  1  lie  Land  Transfer  Act,  1875,  lirst  registra- 
appurteuaiit      ^^^^^  '^^  j)roprietor  of  freehold  land  or  a  registered  trans- 

(m)  Stats.  38   &  ;39  Yh:t.  c.  87,  K.  82. 
s.  •!();    GO  k  01    Vict.  c.  05,  h.  V2  {o)  Limd  Transfer  RuIos  i  1903), 

((),    c) ;     Land     TnuiHfor     Rules  130. 
(l'.)0;i),  178—181.  (y/)  Ibid   r.  lol. 

(«j  Stat.  38   &   3y  Vict.  c.  87,  {</)  Above,  pp.  1131,  1182. 
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£n-  of  such  land  xosis  in  flio  jM'ojM-irloi'  or  Iransrcroo  nil 
i"i^li(8,  pi'iviloiios  jind  a])[)iiit('iiaiict'S  belonging  or  ai)])(M"- 
taining  tlicrolo  (/•);  and  lirst  registration  as  proprietor 
of  leasehold  land  or  a  registered  transfer  of  such  laud 
vests  in  the  proi)rietor  or  transferee  all  implied  or  ex- 
pressed rights,  privileges  and  appurtenances  attached 
to  the  leasehold  estate  described  in  the  registered 
lease  (s).  It  does  not  appear  that  these  provisions  vest 
in  the  proprietor  or  transferee  any  rights  which  are  not 
legally  appendant  or  appurtenant  to  the  land  {t).  But 
the  Land  Transfer  Rules  (1903)  provide  that  the  regis- 
tration of  a  person  as  proprietor  of  land  shall  vest  in 
him,  together  with  the  land,  all  rights,  privileges  and 
appurtenances  appertaining  or  reputed  to  appertain  to 
the  land  or  any  part  thereof  or  at  the  time  of  registra- 
tion demised,  occupied  or  enjoyed  therewith  or  reputed 
or  known  as  part  or  parcel  of  or  appurtenant  to  the 
land  or  any  part  thereof  (z<).  It  seems  questionable, 
however,  whether  this  rule  is  authorised  by  the  rule- 
making powers  conferred  by  the  Land  Transfer 
Acts  (r) ;  as  the  rule  purports  to  vest  in  the  regis- 
tered proprietor  more  extensive  legal  rights  than  are 
conferred  on  him  by  the  operative  words  of  the  Act.  It 
is  also  a  question  whether  a  registered  transfer  of  regis- 
tered land  is  a  conveyance  within  the  meaning  of  sect.  G 
of  the  Conveyancing  Act  of  1881  {y),  so  as  to  operate 
b}^  virtue  of  that  Act  to  convey  to  the  transferee  all 
privileges  or  advantages  enjoyed  with  the  land  at  the 
time  of  conveyance;  for  this  enactment  applies  only  to 
conveyances  by  deed  (2'),  and  although  all  instruments 


[r]  Stat.   38  &  39  Vict.  c.  87,  (.f)    See  Stats.   38  &  39    Vict. 

f?8.  7-9,  30—33.  e.  87,  s.  Ill  ;  60  &  61  Vict.  e.  65, 

(«)    Sects.    13,    3.5,    38;    Land  .s.  22  (6). 
Transfer   Rules    (1903),    .5,")— .')7,  (y)  Stat.  44  &  45  Vict.  c.  41  ; 

59,  140  —  142.  .see  above,  p.  639. 

(0  See  above,  p.  639.  {£)  Sect.  2  (v). 

[u)  Rule  254. 
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of  transfer  are  required  to  bo  executed  as  deeds  (a), 
they  derive  their  conveyancing  effect  from  the  Land 
Transfer  Act,  1875  (b),  and  not  from  the  form  pre- 
scribed for  the  instrument  of  transfer.  For  this 
reason,  among-st  others,  it  is  desirable  to  insert  in  every 
instrument  of  transfer  proper  words  of  conveyance  of 
the  transferor's  estate  (c);  as  in  that  case  sect.  6  of  the 
Conveyancing  Act  of  1881  Avill  certainly  applj'v^Z). 
When  the  vendor  of  registered  land  is  entitled  to 
modify  (e)  the  effect  of  these  statutory  provisions,  he 
must  be  careful  to  insert  the  words  necessary  for  liis 
protection  in  the  instrument  of  transfer. 


Creation  of 
leases  and  of 
easements  or 
other  rights 
over  regis- 
tered land. 


The  statutory  poiuers  (/)  of  disposition  given  by  the 
Land  Transfer  Acts  to  the  registered  proprietor  of 
registered  land  do  not  extend  beyond  the  transfer  ,of 
the  land  registered,  or  any  part  thereof,  and  the  creation 
of  registered  charges  thereon  (g) ;  they  are  not  exercis- 
able for  making  a  lease. of  the  land  for  any  term  of 
years  (h),  or  for  the  grant  of  any  profit  a  prendre, 
easement,  or  similar  right  over  the  land  registered.  If, 
tlierefore,  a  sale  be  made  of  any  such  right  to  be  created 
anew  over  registered  land,  effect  can  only  be  given  to 
the  contract  (except  in  the  case  mentioned  above  (i) )  by 
the  same  method  of  assurance  as  if  the  land  were  not 
registered.  Li  such  case  the  purchaser  will  have  the 
same  rig-ht  of  investigating  the  vendor's  title  to  the 


[a)  Above,  p.  1199. 

\b)  Above,  notes  (r,  .s),p.  1217. 

(c)  See  above,  pp.  1185  and 
n.  (A),  1200—1201  and  n.  (r). 

{(l)  See  above,  p.  638. 

[(')  See  above,  pp.  639  nq. 

(/)  Above,  p.  1182. 

(.//)  Stats.  38  &  39  Vict.  c.  87, 
SH.  22,  29;  above,  p.  1215,  n.  (A). 

(//)  It  should  bo  noted  that, 
since  leases  for  years  of  regis- 
tered land  can  only  be  created  to 
take  effect  out  of  the  cutatc  of  the 


registered  proprietor  and  not  by 
virtue  of  his  statutory  pouer  of 
disposition,  it  is  necessary,  on 
every  occasion  on  which  his  title 
to  grant  such  a  lease  is  by  siDccial 
stipulation  to  be  investigated, 
that  all  his  unregistered  disposi- 
tions (if  auy)  of  the  land  shall 
be  abstracted  and  produced  ;  see 
above,  pp.  100.  101  ;  cf.  pp.  1181, 
1189  .SY/. 

(')  Above,  p.  1217. 
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land,  ovor  \\liicli  (ho  n'o-ht  sold  is  to  bo  «'rant<Ml,  ns  if  ^ 

the  land  were  not  rng-istorod  (/<:);  subject,  however,  to 
the  rule  already  mentioned  (I),  that  Avbere  an  absolute 
title  is  vested  in  the  vendor  by  Act  of  Parliament, 
as  on  registration  under  the  Land  Transfer  Acts  Avitli 
absolute  title  (m),  lie  cannot  be  required  to  give  any 
other  or  earlier  proof  of  his  title.  And  the  purchaser 
will  be  entitled  to  call  for  an  abstract  and  production 
of  all  unregistered  assurances  dealing  with  the  land  in 
question  oft'  the  register;  since  the  vendor  cannot,  by 
any  conveyance  of  the  right  sold,  extinguish  any  ostalc 
or  interest  so  created  (w).  The  purchaser  will  also  \\n\p 
the  same  right  to  covenants  for  title  (o),  and  he  should 
make  the  same  searches  (/>)  as  if  the  land  wore  not  Scardies. 
registered  (g') .  Where  such  a  right  is  sold  by  itself, 
it  must  necessarily  be  granted  by  an  unregistered  deed; 
but  the  purchaser  may  as  well  procure  notice  of  the 
right  to  be  entered  on  the  register  (r).  Where  a  con- 
tract for  the  sale  of  some  registered  land  includes  an 
agreement  for  the  sale  of  some  particular  easement,  or 
other  such  right  as  aforesaid,  to  be  granted  ovor  othoi- 
land  of  the  vendor's,  it  is  thought,  according  to  the 
principle  asserted  above  (.9),  that  the  grant  of  the  ease- 
ment or  right  should  be  made  by  a  deed  separate  from 
the  instrument  of  transfer;  but  notice  of  the  right  may 
be  registered  against  the  land  affected  thereby  (r) . 

The  Land  Transfer  Acts  make  no  special  provision  Reservation 
for  the  reservation  of  any  easement  or  similar  right  on  mentor  other 

the   transfer   of   rej^istered    land.     Such  a  reservation  "ghtover 
^  rearistered 


land. 


{/,■)  Above,  p.  434.  purchaser    of  such  a  right  to  be 

{/)  Above,  p.  100  and  n.  [d).  created  anew  over  registered  land 

[ill)  Above,  p.  1168,  n.  {p].  is  a  purchaser  of  registered  laud 

(«)  Cf.  above,  pp.  IISI,    1182,  within  the  meaning  of  sect.  16  of 

1218,  n.  (/i).  the    Laud    Tran.sfer    Act,    1897 

{0)   Above,  pp.  652  sq.  (above,  pp.  1166,  1214). 

( jw)  Above,  pp.  580  sq.  (r)  See  above,  p.  1214,  n.  {:). 

(q)  It  does  not  appear  that  a  (■•<)  Above,  p.  1204. 
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•  niust  therefore  be  effected  by  the  like  assurance  as  in 

the  case  of  unregistered  land  (t);  that  is  to  say,  byway 
of  grant  from  the  transferee,  who  must  execute  the 
deed  containing  it  (?()•  It  appears  that  a  reservation  of 
this  kind  may  well  be  made  in  an  instrument  of  transfer 
of  registered  land  if  apt  words  be  employed  and  the 
transferee  execute  the  instrument  of  transfer  (x) .  But 
as  the  reservation  of  an  easement  or  other  such  incor- 
poreal hereditament  as  above  mentioned  (y)  is  not  a 
provision  necessarily  giving  rise  to  an  entry  in  the 
register  (z),  and  as  it  is  desirable  that  the  person 
making  the  reservation  shall  hav-e  evidence  of  his  title 
thereto  in  his  OAvn  possession  (a),  it  is  thought  that, 
where  a  stipulation  is  made  on  the  sale  of  registered 
hind  for  any  reservation  in  the  vendor's  favour  (h),  the 
reservation  should  be  made  by  unregistered  assurance 
to  be  executed  in  duplicate  (so  that  the  vendor  may  re- 
tain the  counterpart),  and  should  also  be  made  in  the 
instrument  of  transfer,  which  the  purchaser  should  exe- 
cute (c) .  The  vendor  may  then  procure  notice  of  the 
right  created  by  the  reservation  to  be  registered  against 
the  land  (d) . 


(t)  See  1  Davidson,  Free.  Conv.  s.    1 ;    Co.  Litt.    9  a,  b,   307  a ; 

96,  97,  Ith  ed. ;    /a,  76,  5th  ed.  2  Black.  Comm.  35;  Heidins  v. 

,,    ^      ,    ^       ,          r     7    oA  .S'Ayv^r^w,  5  B.&C.  221,228,  229. 

r  S^  7^'"  J;  ?°'t^'i I         \r  It  tloes  not  appear  to  be  sufficient 

f  ^V^i''I\i;   «?^r"n-    f'""  to   reserve   such   a  right  to   the 

ker,lJi.kW.&^,n-,  Bnrham  ^.^^^^f.^or     and     the  °  registered 

t\   c!i\  %  ^-           IP/,   A  ?■  P''op.ietor  for  the  time  being  of 

It-'  ??  '  I^^ri  ""•  f'W^-  ?;  the  land,  to  which  the  righl  is 

f  ^   P^  S'/rl/         «%;  to    be    amiexed.      See,  however, 

vtlle,  1905,  2  Ch.  60o.  .,q,  sa 

W  Above,r,p.ll8.^,n.  (//).  1199.  ^  ^^^^   '^^^              ^218. 

It  maybe  observed  here  that  in  )\    at 

order  to  reserve  {i.e.,  by  way  of  '-)  -Atjovo,  p.  1204. 

grant    as    above   mentioned)    an  («)  Sec  above,  p.  1204. 

casement    or    other    incorporeal  f/)\  Above,  pp.  641  —  643. 

hereditament  in  fee    it  seems  to  ,.  j^^^         ^_  ,, 

be  necessary,  and  it  is  certainly  at, 

proper,    to   use    the   appropriate  (")   Above,  p.  1214,  n.  (r). 
words  of   inheritance ;   see   Litt. 
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We  have  seen  (c)  that  conditions  restricting  the  use  Restrictive 
of  any  registered  land  must  be  registered  in  order  to  bo  affecting^ 
completely  effective  ;  as,  unless  so  registered,  they  arc  registered 
liable  to  be  extinguished  by  the  effect  of  a  registered 
transfer  of  the  land  (/) .  But  the  powers  of  disposition 
given  by  the  Land  Transfer  Acts  do  not  extend  to 
making  such  conditions  {g),  which  must  therefore  be 
created  in  the  same  manner  as  if  the  land  were  not 
registered  {h) .  And  it  has  been  held  that  the  mere 
registration  under  these  Acts  of  restrictive  con- 
ditions {i)  does  not  of  itself  annex  them  to  the  land, 
against  which  they  are  registered,  as  a  burthen  thereon, 
unless  by  some  covenant  or  agreement  made  indepen- 
dently of  the  registration  the  land  has  been  duly  made 
subject  to  the  liability  so  sought  to  be  imposed  {]{.). 
Where  any  registered  land  is  sold  together  with  the 
benefit  of  a  stipulation  for  restricting  in  future  the  use 
of  some  adjoining  land,  it  is  thought  that  the  purchaser 
has  the  same  right  of  investigating  the  title  to  the  ad- 
joining land,  and  should  make  the  same  searches,  as  in  Searches, 
the  case  of  an  easement  to  be  created  thereover  (/) ;  and 
the  restrictive  conditions  must  necessarily  be  created  hj 
deed  of  covenant  separate  from  the  instrument  of  trans- 
fer. Where  registered  land  is  sold  subject  to  restrictive 
conditions  to  be  newly  created  thereover,  they  should  be 
made  by  separate  deed  of  covenant  to  be  executed  by 
the  purchaser,  and  should  be  mentioned  in  the  instru- 
ment of  transfer  as  well  {m)\  and  the  transferee  must 
execute  the  instrument  of  transfer  (w).  In  either  case 
the  restrictive  conditions  must  be  duly  registered  (o), 

(e)  Above,  p.  1194.  [1)  Above,  p.  1219. 

if)  Above,  p.  118-.'.  (m)  Lund  Transfer  Rules(1903), 

(y)   Above,  p.  1218.  153. 

(h)  Above,  pp.  493,  494.  («)   Above,  p.  1199. 

[i)  Aht)ve,  p.  1194.  (o)  Land  Transfer  Rules  (1903), 
[k)    Willi    V.    St.    John,    1910,        153,  223. 
1  Ch.  84,  325. 

w. — II.  23 
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for  which  purpose  production  of  the  land  certificate 
is  required  (p). 


Removal  from 
the  register 
of  restrictive 
conditions. 


By  the  Land  Transfer  Act,  1875  (q),  any  restrictive 
condition  registered  thereunder  as  annexed  to  registered 
land  may  be  modified  or  discharged  by  order  of  the 
Court,  on  proof,  to  the  satisfaction  of  the  Court,  that 
such  modification  will  be  beneficial  to  the  persons 
principally  interested  in  the  enforcement  of  such  con- 
dition (r) .  But  it  appears  that  such  conditions  may 
also  be  released,  wholly  or  partially,  by  all  the  persons 
entitled  to  the  benefit  thereof  (s) ;  and  that  the  entries 
in  the  register  may  be  removed  or  modified  accord- 
ingly (0- 


Joint  regis- 
tered pro- 
prietors. 


When  any  land  is  registered  in  the  name  of  two  or 
more  persons  as  joint  proprietors  thereof,  it  appears  that 
they  have  together  the  same  powers  of  disposition  as  a 
single  registered  proprietor  (?i),  subject  to  any  restric- 
tion thereon,  which  may  be  entered  in  the  register  (x) . 
They  must  therefore  all  execute  any  instrument  of 
transfer  or  charge  Avhich  they  may  make. 


Corporation 

registered  as 
proprietor. 


Where  an  application  for  registration  as  proprietor 
of  land  or  a  charge  is  made  by  a  corporation,  evidence 
is  required  of  its  incorporation  and  of  its  power  to  deal 
with  the  land  or  charge  (y);  and  if  the  corporation  be 
in  any  way  restrained   from   alienation  (z),  a  restric- 


(p)  Above,  p.  11G9,  n.  («). 

(<?)  Stat.  38  &  :^9  Vict.  c.  87, 
8.  84. 

(?■)  Sec  Ground  Rent  DcrclopnioU 
Co.  V.  IFcst,  1902,  1  Ch.  674. 

(«)  Sec  above,  pp.  497,  1025. 

{t)  Land  Transfer  Rules  (1903), 
17. 

in)  Stats.  38  &  39  Vict.  c.  87. 
H.  09  ;  00  &  01  Vict.  0.  66,  s.  14  (1) 
and  First  Schedule. 


[x)  A  restriction  may  be  en- 
tered on  dispositions  by  joint 
proprietors,  after  their  number 
has  been  reduced  below  some 
specified  limit ;  stats.  '38  &  39 
Vict.  c.  87,  s.  83  (3)  ;  60  &  61 
Vict.  c.  65,  First  Schedule;  Land 
Transfer  Rules  (1903),  224,  22.5. 

(y)  Land  Transfer  Rules  (1903), 
2.56. 

(z)  Above,  pj").  946  nq. 
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tion,  protecting  such  restraint,  is  to  be  entered  in  the 

register  (a) .   And  a  transfer  of  land  to  a  corporation  (h)  Transfer  to  a 

.    .      ,  .  .,      ,  .  .  •   n    ^   corporatioD. 

IS  not  to  be  registered  until  the  registrar  is  satished 

that  it  is  in  accordance  with  the  law  of  mortmain  (c) ; 
and  where  it  shall  appear  to  the  registrar  that  a  right 
of  pre-emption,  or  reverter,  or  restrictive  condition,  or  a 
restriction  on  alienation  by  the  transferee,  or  any  other 
like  right  or  restriction  exists,  or  may  arise,  he  shall 
enter  notice  of  any  such  right  or  conditions,  or  a 
restriction  or  inhibition  protecting  any  such  right, 
condition,  or  restriction  on  alienation  or  otherwise,  in 
such  manner  and  form  as  he  shall  think  fit  (d) .  An 
intending  purchaser  or  chargee  of  land  registered  in 
the  name  of  a  corporation  should  therefore  find  any 
restrictions  which  may  exist  on  the  corporation's  powers 
of  alienation  (e),  properlj^  noted  in  the  register;  and, 
of  course  he  cannot  take  the  transfer  or  charge  unless 
the  restrictions  can  be  complied  with  or  removed  (/). 
But  as  it  is  enacted  in  the  Land  Transfer  Act,  1897  (g), 
that  where  a  registered  disposition  would  if  unregis- 
tered be  absolutely  void,  the  register  shall  be  rectified, 
and  the  person  suffering  loss  by  the  rectification  shall 
be  entitled  to  the  indemnity  provided  by  the  Act  (h),  it 
appears  that  any  one  proposing  to  take  a  registered 
transfer  or  charge  from  a  corporation  must  satisfy 
himself  with  respect  to  the  incorporation  and  the  powers 
of  alienation  possessed  by  the  corporation  in  the  same 
manner  as  if  the  land  were  not  registered  (i) .  For  if 
he  should  omit  to  do  this,  and  the  transfer  or  charge 
were  void  as  being  iiUra  vires  (k),  and  the  necessary 
restriction   had   not  been   entered   in   the  register,  he 

[o)  Lmi  Transfer  Rules  (190S),  (//)  Stat.  60   &  61  Vict.  c.  65, 

I.  41.  s.  7  (2). 

(h)  See  L.  T.  R.  (1903),  141.  (/;)  See  seot.  7  (1);  stat.  38  & 

(c)  Above,  p.  943.  39  Vict.  c.  87,  s.  95. 

(d)  L.  T.  R.  (1903),  146.  (i)  Above,  p.  957. 

(e)  Above,  pp.  946  .iq.  (k)  Above,  pp.  946—949. 


(/)  Above,  p.  1178. 
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might  be  ejected  from  the  land  or  lose  his  charge 
thereon;  although  it  appears  that  ho  would  be  entitled 
to  the  indemnity.  And  he  must  of  course  satisfy 
himself  that  the  instrument  of  transfer  or  charge  is 
executed  in  such  manner  as  will  bind  the  corpora- 
tion (I). 

Charity  lauds  Lands,  which  are  vested  in  trustees  for  any  charitable 
regis  ere  .  uses,  or  in  the  official  trustee  of  charity  lands,  and  for 
the  sale  of  which  the  consent  of  the  Charity  Commis- 
sioners (m)  or  Board  of  Education  (n)  is  by  statute 
required,  may  be  registered  in  the  jDroprietorship  of 
such  trustees  or  official  trustee,  subject  to  a  restriction 
on  alienation  without  the  consent  of  the  Commissioners 
or  the  Board,  as  the  case  may  be  (o).  But  land,  which 
is  held  for  charitable  uses  and  can  be  sold  without  the 
consent  of  the  Charity  Commissioners  or  the  Board  (p), 
may  be  registered  in  the  proprietorship  of  the  trustees 
thereof  having  the  power  of  sale  (q)  without  any  restric- 
tion (r).  Where  application  for  registration  as  pro- 
prietors of  land  or  a  charge  is  made  by  any  body  of 
trustees,  in  whom,  as  such,  property  from  time  to  time 
vests  (s),  evidence  is  required  of  the  provisions  under 
which  the  property  so  vests  and  of  their  power  to  deal 
with  the  land  or  charge  (t)  ;  and  if  their  estate 
be  subject  to  a  restraint  on  alienation,  a  restriction  pro- 
tecting the  same  is  to  be  entered  (m).  A  transfer  of 
land  for  charitable  uses  (,r)  shall  not  be  registered  until 
the  registrar  is  satisfied  that  it  is  in  accordance  with  the 
law  relating  to  charitable  uses  (?/);  and  the  like  notice, 

(t)  Above,  p.  9r)9.  (s)  Above,  p.  464. 

(«0  Above,  pp.  44(>.  459  sq.  (^)  Land  Transfer  Rules  (1903), 

(«)   Above,  p.  465.  256 

83^'84^X^  Trunsfer  Rules  (190:)),  "  ^'^^  ^   ^   ^   ^^^^^^^  ^   ^j_ 

Ip)  Above,  p.  400  &  n.  (c).  (^^  See  L.  T.  R.  (1903),  145. 

f/y)  Above,  pp  382,  n.(/),  1209.  (v)    Above,    pp.    445    sq.;    see 

(>•)  Land Truurtfer  Rules  (1903),  p.  447  &  n.  (/). 
85. 
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restriction  or  inhibition  is  to  be  entered,  where  neces- 
sary, as  on  a  transfer  to  a  corporation  {z).  Owing  to 
the  above  mentioned  provision  of  the  Land  Transfer 
Act,  1897,  as  to  registered  dispositions,  which  if  un- 
registered would  be  absolutely  void  (a),  it  appears  that, 
where  an  intending  purchaser  or  chargce  of  land  regis- 
tered in  the  name  of  joint  proprietors  or  a  sole  proprie- 
tor, without  any  restriction,  has  notice  that  it  is  held 
upon  any  charitable  trust,  he  should  satisfy  himself 
that  it  can  lawfully  be  disposed  of  without  the  consent 
of  the  Charity  Commissioners,  or  Board  of  Education, 
in  the  same  manner  as  if  the  land  were  not  regis- 
tered (b) . 

Here  it  may  be  observed  that  the  above  mentioned  Effect  of  u 
enactment  of  the  Land  Ti-ansfer  Act,   1897  (c),  pro-  aJspotdtion 

viding  that  the  register  shall  be  rectified  where  a  regis-  "which  if 

IT  ••  ^  1     •  p  •  11         111       unregistered 

tered  disposition  would  ii   unregistered   be  absolutely  would  be 

void,  appears  to  be  very  far-reaching  in  its  effect,  and 
to  introduce  into  dealings  with  registered  land  an  cle- 
ment of  uncertainty  against  which  a  purchaser  lias  no 
protection.  Thus  a  purcliaser  of  land  from  a  vendor 
registered  as  proprietor  with  an  absolute  title  is  pre- 
cluded from  inquiring  into  the  earlier  title;  he  must 
accept  the  present  entries  in  the  register  as  conclusive 
evidence  (d) .  If  however  the  vendor  had  been  so  regis- 
tered under  a  transfer  which  if  unregistered  would  have 
been  void  (as  from  a  corporation  in  excess  of  its  powers 
or  from  trustees  prohibited  from  selling  without  the 
Charity  Commissioners'  consent  (c)  ),  it  appears  that 
those  entitled  by  virtue  of  the  nullity  of  such  transfer 
would  have  the  right  to  have  the  register  rectified ;  that 
is  to  say,  they  might  insist  that  the  vendor  was  not  the 

(z)  Land  Transfer  Rules  (1903),  (c)  Above,  p.  1223. 

146,  quoted  above,  p.  1223.  (d)  Above,  p.  1166. 

{a)  Above,  p.  1223.  {e)  Above,  pp.  1223,  1224. 
(*)  Above,  p.  460  ..l'  n.  (e). 


void. 
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Protection  of 
persons 
claiming' 
under  a 
transfer  of  a 
charge  made 
by  a  pro- 
prietor 
entitled 
under  a  void 
disposition. 


lawful  registered  proprietor  of  land,  and  procure  the 
removal  of  his  name  from  the  register.  But  if  it  can 
be  so  maintained  that  the  vendor  is  not  the  registered 
proprietor  of  the  land,  it  appears  to  follow  that  he  can- 
not validly  exercise  the  powers  of  disposition  given  to 
the  registered  proprietor,  so  as  to  extinguish  outstand- 
ing interests  (/) .  The  transfer  to  the  purchaser  there- 
fore, though  duly  registered,  would  appear  not  to  vest 
in  him  an  indefeasible  estate  in  fee  simple  {g),  but  to 
give  him  only  an  estate  voidable  at  the  instance  of  those 
entitled  to  the  rectification  of  the  register.  It  is  true 
that  the  purchaser  would  be  entitled  to  an  indemnity 
under  the  Land  Transfer  Act,  1897  {h);  but,  as  was 
recognised  in  founding  the  jurisdiction  to  decree  speci- 
fic performance  (^),  pecuniary  damages  are  not  an  ade- 
quate compensation  for  being  deprived  of  land  pur- 
chased with  the  expectation  of  an  indefeasible  title. 
Other  instances  of  registered  dispositions,  which  if  un- 
unregistered  would  be  absolutely  void,  are  forged  trans- 
fers {k),  and  transfers  void  for  mistake  {I)  or  for  non- 
compliance with  the  statute  regulating  the  assurance  of 
land  to  charitable  uses  (m) .  It  should  be  noted  that, 
in  the  above  respects,  a  person  taking  or  deriving  title 
under  a  registered  transfer  of  a  registered  charge  made 
by  a  registered  proprietor,  whose  title  was  acquired 
under  a  void  disposition,  appears  to  stand  in  a  more 
favourable  position;  as  it  is  enacted  in  the  Land  Trans- 
fer Act,  1897  {n),  that  a  registered  transferee  for  value 
of  a  charge  and  his  successors  in  title  shall  not  be 
affected  by  any  irregularity  or  invalidity  in  the  original 
charge  itself,  of  which  the  transferee  ^^'as  not  aware 


( f)  See  Vanfjhan  Willi.ams, 
L.  J.,  A.-G.  V.  Oddl,  1906,  2  Ch. 
47,  75. 

{;/)  A-bove,  p.  1181. 

Ih)  Above,  p.  122:5  &  n.  (//). 

\i)  Above,  p.  109.3. 

(/.•)   Above,  p.  888. 


(/)  Above,  p.  753,  n.  {in). 

(w)  Above,  pp.  445  sq.,  447, 
1224. 

(«)  Stat.  60  &  Gl  Vict.  c.  65, 
First  Schedule,  amending  fetat. 
38  &  39  Vict.  c.  87,  a.  40. 


OF  THE  SALE  OF  REGISTERED  LAND.  1227 

when  it  was  transferred  to  him.  But  the  like  protec- 
tion is  not  accorded  to  the  original  chargee  himself,  nor 
to  persons  claiming  under  a  void  transfer  of  a  valid 
charge.  Thus  it  has  been  decided  that  in  the  case  of  a 
forged  transfer  of  a  charge,  the  name  of  the  person 
misled  by  the  forgery  must  be  removed  from  the  regis- 
ter, and  that  he  is  not  entitled  to  the  indemnity  pro- 
vided by  the  Act  (o) . 

The  title  may  be  registered  to  an  individual  share  in  Ujulivided 
land,  or  to  mines  and  minerals  severed  from  the  surface,  !,ThLV"..M^,^    ' 
or  to  cellars,  flats,  or  chambers,  in  the  same  manner  as  from  surim  e. 
to  the  entirety  (p).    But  we  have  seen  (q)  that  nothing 
in  the  Land  Transfer  Act,   1897,  shall  render  com- 
pulsory the  registration   of   the  title  to  an  undivided 
share  in  land,  or  to  mines  and  minerals  apart  from  the 
surface.     This  exemption,  however,  is  not  extended  to 
cellars,  flats,  chambers,  or  similar  hereditaments  (r) . 

Copyholds  cannot   be  registered   as  such   under   the  CopylioMs 
Land  Transfer  Acts;   nor  customary  freeholds  in  any  and  cus- 

■^  ■"     tom-iry  iret- 

case  in  which  an  admission  or  any  act  by  the  lord  of  holds." 
the  manor  is  necessary  to  perfect  the  title  of  the 
tenant  (s) .  But  freeholds  intermixed  with  and  in- 
distinguishable from  copyholds  or  customary  freeholds 
may  be  so  registered:  though  in  such  case  notice  is  to 
be  entered  on  the  register  of  the  facts  relating  to  the 
tenure  of  the  land,  and  the  tenure  of  that  portion  of 
the  land,  which  is  not  freehold,  will  remain  unaffected 

(o)  A.-G.  V.  Odell,  190G,  2  Ch.  found   to   have   been    registered 

47.  with   absolute   or  qualified  tijle 

ip)  Stats.  38  ifc  39  Vict.  c.  87,  contrary  to  the  provisions  of  this 

s.  8'2;  60  &  61  Vict.  c.  65,  s.  14  (1) ;  section,  the  registration  shall  not 

Land  Transfer  Rules  (1903),  71 —  be  annulled,  but  shall  be  deemed 

77.  Sin  error  not  capable  of  rectifica- 

(q)    Above,    p.    382  ;    see   also  tion  under  the  Principal  Act,  and 

pp.  388 — 392.  any  pei'son  suffering  loss  thereby 

(r)  See  stat.  60  &  61  Vict.  c.  65,  shall  be  indemnified  accordingly  ; 

s.  24  ;  above,  p.  382.  stat  60   &  61    Vict.   c.   65,  First 

(s)  Stat.   38   &   39  Vict.  c.  87,  Schedule. 
s.  2.     But  if  at  any  time  land  is 
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Manor ; 
seignory. 


by  the  registration  (t).  We  have  seen  that  nothing  in 
the  Land  Transfer  Act,  1897,  is  to  render  compulsory 
the  registration  of  the  title  to  freeholds  intermixed  with 
and  indistinguishable  from  lands  of  other  tenure,  or  to 
corporeal  hereditaments  parcel  of  a  manor  and  included 
in  a  sale  of  a  manor  as  such  (u) .  The  title  to  a  manor 
or  a  seignory  may  be  registered  (x) . 


Purchase  of 
registered 
land  from  ;i 
mortgagee 
cxercitsiug  his 
I'ower  of  sale. 


The  purchase  of  registered  land  from  a  mortgagee 
exercising  his  power  of  sale  is  a  matter  demanding 
special  notice.  A  mortgagee  of  registered  land  may 
occupy  one  of  four  different  positions.  First,  his 
mortgage  may  be  a  registered  incumbrance,  prior  to 
first  registration  with  an  absolute  title,  whereof  the  pro- 
prietorship is  not  registered  (?/) .  Secondly,  the  mort- 
gagor may  have  registered,  after  the  mortgage,  with  a 
possessory  title,  but  the  mortgagee  may  not  have  been 
registered  as  proprietor  of  the  incumbrance  (z). 
Thirdly,  the  mortgage  m^-y  be  a  registered  incum- 
brance, prior  to  first  registration  with  an  absolute  or  a 
possessory  title,  wdiereof  the  projDrietorship  is  regis- 
tered {a) .  And  f ourtlily,  the  mortgage  may  have  been 
made  subsequently  to  the  registration  of  the  land  (&). 


Purchase 
from  an 
incum- 
lirancer, 
prior  to  first 
registratior. 
with  absolute 


In  the  first  of  these  cases  all  that  has  to  be  ascer- 
tained from  the  register  is  that  the  incumbrance  is  duly 
registered,  as  alleged,  so  as  to  remain  paramount  to  the 
effect  of  first  registration  with  an  absolute  title  and  of 


{t)  Stat.  38  &  39  Vict.  c.  87, 
H.  67;  Land  Transfer  Rules  (1903), 
87. 

(«)  Above,  p.  382.  and  n.  {</). 

(x)  Stdt.  38  &  39  Vict.  c.  87, 
H.  82;  Land  Transfer  Rules  (1903), 
71 ;  above,  p.  1214. 

(!/)  Above,  p.  1174. 

(2)  In  such  case  the  mortgage 
will  have  been  an  estate,  right, 
or  interest  adverse  to  or  in  dero- 
gation of  till'  mortgagor's  title 
and  80  exempted  from  the  extin- 


guishing effect  of  the  first  regis- 
tration of  such  title  ;  see  above, 
pp.  1168,  n.  {)■),  1181,  1182,  1202, 
1203.  If  such  registration  took 
place  before  the  1st  Jan.  1909, 
tlie  mortgage  would  not  have 
been  entered  on  the  register  as  an 
iiiuumbrance ;  but  it  will  have 
1)0011  so  entered  if  the  registration 
took  place  on  or  after  that  date  ; 
above,  p.  1174,  and  n.  {■>/). 

(«)  Above,  pp.  117/5,  il76. 

(A)  Above,  pp.  1177,  1178. 
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registered  transfers  of  the  land  (c) .    This  done,  the  in-  title,  not 
vestigation  of  the  title  will  be  conducted  in  the  same  proprietor  of 
manner  exactly  as  if  the  land  were  not  registered  (d) ;  t^«  incum- 

,  .  1     .  •       1      1  11  brance. 

tiie  same  points  being  particularly  attended  to  as  on  a 
purchase  of  unregistered  land  from  a  mortgagee  exer- 
cising his  power  of  sale  (e).  But  the  assurance  of  the 
land  sold  to  the  purchaser  and  the  completion  of  the 
contract  present  some  difficulty,  owing  to  the  fact  that 
the  land  is  registered  in  the  proprietorship  of  the  mort- 
gagor, or  his  successor  in  estate,  who  presumably  is  no 
party  to  the  contract.  We  will  suppose  that  the  pur- 
chaser is  buying  under  an  open  contract  and  that  the 
land  sold  is  situated  in  a  district  where  registration  on 
sale  is  compulsory  (/) .  As  the  vendor  is  selling  an 
estate  paramount  to  the  title  of  the  registered  proprie- 
tor and  entirely  unaffected  by  the  registration,  it  is  at 
least  questionable  whether  he  is  a  vendor  of  regis- 
tered land  within  the  meaning  of  sect.  16  of  the 
Land  Transfer  Act,  1897  (g) :  but  it  is  submitted 
that  in  the  case  of  freehold  land  he  is,  since 
the  land  sold  is  in  fact  already  registered,  and  the 
vendor  cannot,  by  conveyance  under  his  power  of  sale, 
confer  a  title  under  which  an  application  can  be  made 
for  registration  as  first  proprietor  of  the  land  (h).  If 
this  suggestion  be  correct,  the  vendor  will  be  bound, 
at  the  purchaser's  request  and  at  his  oion  expense,  and 
notwithstanding  any  stipulation  to  the  contrary,  either 
to  procure  the  registration  of  himself  as  proprietor  of 
the  land,  or  of  the  incumbrance,  under  which  he  is  sell- 
ing, or  to  procure  a  transfer  from  the  registered  pro- 
prietor to  the  purchaser  (i) .     And  if  the  sale  be  not 

(c)  Above,    pp.    1168,    n.   {p),       gagee   of    leaseholds   by   demise 
1181.  (prior  to    first  registration  with 

[d)  Above,  p.  1177.  possessory  title)  selling  Ins  sub- 

{e)  Above,  pp.  335  gq.  term  does  not  sell  registered  land. 

(/)  Above,  pp   380  5^  ^^^  Seestat.  60  &  61  Vict.  c.  65, 

n  ^4  ^^c"'  PJ-  .^  7     f  I'ol^f       ^-  20  (1,  2) ;  above,  pp.  380,  381. 
lie  Voss^  Saunders' Contract,  I'dW,  \  ■>     i  fi 

1  Ch.  42,  deciding  that  a   raort-  (t)   Above,  pp.  UtiS,  1169. 
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regulated  by  the  above  euactment,  it  is  thought  that, 
under  an  open  contract,  the  vendor  would  nevertheless 
be  bound  to  procure  the  purchaser's  registration  as  pro- 
prietor of  the  land :  otherwise,  although  it  appears  that 
the  purchaser  would  obtain  the  legal  estate  (/c),  there 
would  remain  outstanding  the  registered  proprietor's 
interest  with  the  powers  of  disposition  incident  there- 
to (I).  But  in  this  event  the  purchaser  would  have  to 
bear  the  expense  of  such  registration,  except  that  of  any 
acts  to  be  done  for  this  purpose  by  the  vendor  himself 
or  any  other  necessary  party,  such  as  the  registered  pro- 
prietor of  the  land  (m).  The  sale  should,  it  is  thought, 
be  completed  by  an  unregistered  assurance  of  the  estate 
sold  to  the  purchaser,  in  which  the  vendor  should  cove- 
nant against  incumbrances  (n),  followed  by  the  regis- 
tration of  the  purchaser  as  proprietor  of  the  land:  but 
the  purchaser  should  not  pay  the  price  until  he  has  ac- 
quired a  clear  right  to  be  registered  as  proprietor  and 
is  satisfied  that  his  registration  will  relate  back  to  the 
time  of  payment  (o) .  The  purchaser  can  only  obtain 
this  right  in  three  ways.  Either  the  registered  pro- 
prietor of  the  land  must  at  the  vendor's  request  exe- 
cute a  registered  transfer  to  the  purchaser;  in  which 
case  the  purchaser  must  of  course  ascertain  that  the 
proprietor's  title  is  unincumbered,  or  that  all  incum- 
brancers concur  in  the  transfer  (p).  Or  the  vendor 
must  procure  himself  to  be  registered  as  proprietor 
of  the  incumbrance,  under  which  he  is  selling,  wdien 
he  will  acquire  the  statutory  power  to  transfer  the  land 

(/.•)  Be<;ause   the  vendor   coulil  hiiiiple  tu  get  in  all  out.staiuiiiif^ 

not  foijfer  a  title  under  which  au  interests,   whether  paramount  to 

aj)pli''ation  for  Jint  registration  his    own    or    not  ;     see    ahove, 

could  bemade;  see  above,  p.  1230,  pp.  41,  164—168,  512,  GlO.n.  (<■), 

n.   (/();     Cozens  -  Hardy,    L.  J.,  612,1066,1067. 

Ciipital  n)id  Cuiiniirs  Bank,  Ld.  v.  {m)  Above,  pp.  384,  385,  733 — 

7i'/(wA.s,  1903,  1  Ch.  631,  656,  657.  735,  1189,  n.  (s). 

(/;  Under  the  general   law   of  («)  Above,  pp.  1201,  1204. 

sale,  it  is  the  duty  of  the  vendor  (o)  Above,  jjp.  llf»3 — 1189. 

of  an  unincuniberud  estate  in  fee  [p)  Above,  pp.  1173,  1177. 
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sold  in  exercise  of  his  power  of  sale  (q),  and  will  be 
enabled  to  exercise  the  same  in  the  purchaser's  favour. 
Or  proceedings  must  bo  taken  under  the  Land  Transfer 
Rules  (1903),  No.  151  (r),  to  procure  the  purchaser's 
registration  as  proprietor  of  the  land.  It  is  thought 
that  the  purchaser  is  entitled,  in  one  way  or  another,  to 
have  the  land  sold  transferred  into  his  own  registered 
proprietorship;  and  he  should  insist  on  obtaining  this. 
If  the  vendor  procure  a  transfer  from  the  registered 
proprietor  and  all  other  necessary  parties,  or  procure 
himself  to  be  registered  as  proprietor  of  the  incumbrance 
and  then  transfer  to  the  purchaser,  the  purchase  money 
may  be  paid,  after  a  priority  notice  has  been  obtained 
in  favour  of  the  transfer  to  the  purchaser,  on  the  execu- 
tion of  the  unregistered  assurance  and  the  instrument  of 
transfer  to  the  purchaser  and  on  delivery  of  the  land 
certificate  (s),  or,  where  the  vendor  has  been  registered 
as  proprietor  of  the  incumbrance,  of  the  certificate  of 
incumbrance  {t),    with    the    priority    notice    endorsed 

[q)  Stats.  38  &  39  Vict.  c.  87,  execution  of  a  transfer  cannot  be 
s.  27 ;  60  &  61  Vict.  c.  65,  ss.  9  (1),  obtained,  or  can  only  be  obtained 
22  (6,  c)  ;  Land  Transfer  Rules  after  undue  delay  or  expense,  the 
(1903),  i7o,  17G  ;  above,  jj.  1176  registrar  may,  after  due  notice 
&  n.  (m)  ;  below,  p.  1234.  It  under  these  rules  to  each  pro- 
does  not  appear  that  in  this  case  prietor,  and  on  production  of  the 
the  vendor  would  have  the  right  land  certificate,  and  such  evidence 
to  procure  himself  to  be  registex-ed  as  he  may  deem  sufficient,  make 
as  proprietor  of  the  land.  such  entry  in  or  correction  of  the 

{>•)  Providing   that,   when   the  register    as    under    the    circum- 

power  of  disposing  of  registered  stances  he  shall  deem  fit.     And 

land  has,  by  the  operation  of  any  by  r.  152,  on  a  disposition  by  a 

statute  or  statutory  power  or  by  mortgagee  or  other  person  under 

order  of  Court  or  by  paramount  or  by  virtue  of  any  estate,  right, 

title,  become  vested  in  some  per-  interest  or  power  not  affected  by 

son   other    than    the    registered  the  registration,  or  entered  as  an 

proprietor    (as,    for    instance,    in  incumbrance    prior    to    registra- 

the  case  of  a  deed  poll  executed  tion,  the  registrar  may  disjjense 

under    sect.    77    of    the    Lands  with  the  production  of  the  land 

Clauses  Consolidation  Act,  1845,  certificate;    see  above,   p.    1169, 

or  of   a   declaration   vesting    an  n.  (k). 

estate  contained  in  or  made  under  («)  And  also  of  the  certificate 

or  by  vu-tue  of  any  statute,  or  of  of  charge,  if  any  chargee  concur 

a  sale  by  a  mortgagee  with  a  title  in  the  transfer, 
paramount  to  the  title  registered)  (f)  Stat.   60  &   61   Vict.  c.  65, 

and  the  registered  proprietor  re-  s.  8  (4) ;  above,  j).  1173,  n.  (p). 
fuses  to  execute  a  transfer,  or  his 
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thereon  (u).  But  if  application  be  made  under  rule  151 
to  have  the  purchaser's  name  entered  as  proprietor  of 
the  land,  it  is  thought  that  he  should  not  part  with  the 
purchase  money  until  the  registrar  has  directed  the 
required  entry  to  be  made;  for  until  then  the  purchaser 
has  no  absolute  right  to  be  so  registered,  and  he  cannot 
Searches.  be  assured  that  the  application  will  be  granted  (x) .  The 
question,  what  searches  should  be  made,  also  depends 
on  the  manner  in  which  the  purchaser's  registration  is 
to  be  effected.  If  he  is  to  obtain  a  transfer  from  the 
registered  proprietor  of  the  land  and  all  other  necessary 
parties  (the  incumbrance  being  expunged  from  the 
register  (y) ),  or  from  the  vendor  when  registered  as 
proprietor  of  the  incumbrance  under  which  the  sale  is 
made  (z),  it  appears  that  the  effect  of  the  transfer,  when 
registered,  will  relieve  him  from  the  necessity  of  making 
any  searches  other  than  such  as  are  advisable  on  the 
purchase  of  registered  land  («) .  But  if  application  for 
the  purchaser's  registration  is  to  be  made  under 
rule  151  (b),  the  same  searches  should  bo  made  as  upon 
the  sale  of  unregistered  land(c-);  for  the  purchaser's 
claim  to  be  so  registered  must  be  proved  to  the  regis- 
trar's satisfaction  (6). 


Purchase 
from  a  mort- 
gagee selling 
under  a  mort- 
gage prior  to 
registration 
with  a  posses- 
sory title. 


Where  the  mortgage  was  made  prior  to  the  mort- 
gagor's registration  as  first  proprietor  with  a  possessory 
title,  the  same  principles  apply,  but  the  circumstances 
are  different.  The  title  must  be  investigated  and 
searches   made   in   the   same   manner   as   if  the  land 


(h)  Above,  pp.  1182  xq.,  IISS 
andn.  (q),  1189. 

(x)  Consider  the  terms  of  r.  151, 
above,  p.  12;n,  n.  (r). 

(y)  Above,  p.  1174. 

{z)  It  is  thought  that  such  a 
transfer  would  have;  tlie  like 
vesting  and  extinguishing  effect 
and  would  give  as  good  a  title  as 
a  transfer  by  the  registered   pro- 


prietor of  the  land  :  but  the  Act 
does  not  expressly  so  provide  ; 
see  stats.  38  &  39  Vict.  c.  87. 
s.  27  ;  60  &  61  Vict.  c.  65,  ss.  8 
(4),  9  (1,  2)  ;  above,  p.  1176, 
n.  (m). 

{(i)  Above,  pp.  1194—1197. 

{h)  Above,  p.  1231,  n.  (r). 

(c)  Above,  pp.  580  xq. 
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were  not  reo^istcrod  (<Z) .  But  it  is  doiibtl'ul  whether, 
in  the  case  of  freehold  land,  the  vendor  is  a 
vendor  of  registered  land  within  the  above  men- 
tioned enactment;  for,  although  the  land  has  been 
already  registered  with  a  possessory  title,  it  seems 
that  he  can  confer  a  title  under  which  application 
may  be  made  for  first  registration  with  an  absolute 
title  (c).  It  appears,  however,  that  for  this  reason,  if 
the  land  sold  be  situate  in  a  district  where  registration 
is  compulsory,  the  purchaser  would  not  obtain  tlio  legal 
estate  unless  or  until  he  were  registered  as  the  proprie- 
tor thereof  (/) .  So  that  he  would  in  any  case  be 
entitled  to  require  the  vendor  to  procure,  at  his  expense, 
his  registration  as  proprietor  of  the  land  (g) .  It  appears 
that  this  can  be  effected  either  by  a  transfer  from  the 
registered  proprietor  and  his  registered  incumbrances, 
if  any,  or  by  the  vendor  procuring  himself  to  be  regis- 
tered as  proprietor  of  his  incumbrance  and  then  exer- 
cising the  statutory  power  of  transfer  on  sale,  which  he 
will  thus  acquire  (h),  or  by  an  application  under  rule 
151  (i).  The  sale  should,  it  is  thought,  be  completed 
by  an  unregistered  assurance  of  the  land  to  the  pur- 
chaser, in  which  the  vendor  should  covenant  against 
incumbrances  (k),  followed  by  the  purchaser's  regis- 
tration as  proprietor  of  the  land  to  be  obtained  in  one 
of  the  above  mentioned  ways;  and  the  purchase  money 
should  be  paid  according  to  the  mode  of  completion 
adopted  (I) . 

Where  the  vendor  is  the  registered  j^roprietor  of  a  p     ,    , 
registered  incumbrance  prior  to  first  registration  with  from  an  m- 
an  absolute  title  {m),  it  appears  to  lie  in  the  purchaser's  pj-^^j,  ^^  j^,.^^ 

{d)  Abovp,    pp.   580  xq.,  1173,  {g)  Above,   pp.   384,  385,  1230 

1194,1202,1203.  and  n.  (/.-). 

,  ,    ,,  loor.    loon  U')  Abovc,  pp.  1231  andu.  iq), 

[e)  Above   pp.  1229,  1230  ;  gee       ^^^  ^^^  ^^      ^ 

above,  p.  1229.  n.  (^)   as  to  lease-  Above,  p.  1231  and  n.  (r). 

hold  land  mortcraged  before  regis-  '    ^^^^J  ^      ,  202-1205. 

tration  by  demise.  j^^^  ^^^^,^^ ^^  ^ j S3_l  189. 

(/)  Above,  pp.  381,  382.  im)  Above,  p.  1175. 
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registration, 
registered  as 
proprietor  of 
the  incum- 
brance. 


option  whether  he  will  investigate  the  title  off  the  regis- 
ter or  not  (n) ;  but  it  seems  that  he  must  do  so,  in  the 
same  manner  as  if  the  land  were  not  registered  (o),  as 
he  cannot  ascertain  from  the  entries  in  the  register 
whether  the  power  of  sale  has  become  exercisable  or 
not  (p) .  The  vendor,  being  registered  as  the  proprietor 
of  the  incumbrance  under  which  he  is  selling,  is  enabled 
by  the  Land  Transfer  Acts  (g)  to  give  effect  to  his  power 
of  sale,  when  exercisable,  by  transferring  the  land,  on 
which  he  has  the  registered  incumbrance,  in  the  same 
manner  as  if  he  were  the  registered  proprietor  thereof. 
What  the  purchaser  has  to  ascertain,  therefore,  by 
investigation  of  the  title  and  inspection  of  the  register 
is  that  the  vendor  is  the  registered  proprietor  of  a 
registered  first  charge  prior  to  registration  with  an 
absolute  title,  that  he  has  the  power  of  sale,  and  that 
the  power  of  sale  has  become  exercisable  (r).  The  pur- 
chaser need  make  no  searches  other  than  those  advis- 
able on  the  purchase  of  registered  land  (s).  Completion 
should,  it  is  thought,  be  effected  by  a  separate  assurance 
of  the  land,  in  which  the  vendor  should  covenant  against 
incumbrances  (t),  together  with  a  registered  transfer 
from  the  vendor  in  exercise  of  his  statutory  power  in 
that  behalf;  and  the  purchase  money  may  be  paid  as 
above  mentioned  in  discussing  the  proper  mode  of  com- 
pleting an  open  contract  to  purchase  registered  land  (m)  . 
There  will  be  no  need  to  produce  the  land  certificate  to 
procure  the  purchaser's  registration,  but  production  of 
the   certificate   of   incumbrance   will   be   required  (cr) . 


(h)  Above,  p.  1174. 

(o)  Above,  pp.  335  xq. 

Ip)  See  Brickflale  &  Sheldon's 
Land  Transfer  Acts,  634,  2nd  ed. 

{q)  Above,  pp.  1231,  n.  (q), 
1232,  n.  (z).  By  stat.  60  &  Gl 
Vict.  c.  G5,  H.  9  (1),  a  transfer 
of  land  made  by  the  registered 
proprietor  of  a  resjistered  charfjfe 
with  power  of  sale  sliall  operate 
as    a    conveyance    in    professed 


exercise  of  the  power  of  sale 
conferred  by  the  Conveyancinfr 
Act  of  1881  ;  see  above,  p.  337 
&n.  (p). 

(r)  Above,  pp.  335  sq. 

(s)  Above,  pp.  1194—1196. 

(4  Above,  pp.  1204,  1205. 

(«)  Above,  pp.  1182-1189. 

(.r)  Stat.  GO  &  61  Vict.  c.  65, 
s.  8  (4) ;  above,  p.  1173,  n.  {p). 
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Where  the  vendor  is  registered  as  the  proprietor  of  an  Where  the 
incumbrance  prior  to  first  registration  with  a  posses-  teredwitha 
sory  title,  completion  should  be  effected  in  the  same  popessory 
way:  but  it  is  absolutely  essential  to  investigate  the 
title  in  the  same  manner  and  to  make  the  same  searches 
as  if  the  proprietorship  of  the  incumbrance  were  not 
registered   and   the   purchaser  were   buying   from   the 
registered  proprietor  of  the  land  (y) .    For  in  such  case 
it  appears  that  a  registered  transfer  from  the  vendor 
in  exercise  of  his  statutory  power  to  transfer  on  a  sale 
under  his  power  of  sale  would  not  have  any  greater 
vesting  or  extinguishing  effect  than  a  transfer  from  the 
registered  proprietor  of  the  land  (z);  that  is,  it  would 
confer  an  estate  subject  to  the  same  estates,  rights  or 
interests  as  would  remain  outstanding  after  a  regis- 
tered transfer  from  a  proprietor  registered  with  pos- 
sessory title  (a) .   Where  the  registered  title  to  the  land  Where  the 
is  qualified,  and  the  purchaser  buys  from  a  mortgagee  title  to  the 
under  a  mortgage  prior  to  first  registration,  the  same  ^^^^}^ 
principles  apply  as  if  the  title  to  the  land  were  posses- 
sory; but  as  regards  estates  or  interests,  which  are  para- 
mount to  the  registered  title  to  the  land,  the  purchaser 
has  only  to  ascertain  that  the  vendor  can  convey  the 
land  to  him  free  from  the  estate,  right  or  interest, 
appearing  by  the  register  to  be  excepted  from  the  effect 
of  the  first  registration  of  that  title  (?)). 

The  sale  of  land  under  the  power  of  sale  conferred  Purchase 
by  a  registered  charge  which  has  been  created  subse-  J^^^'^^gg 
quently  to  the  registration  of  the  land,  is  similar  to  subsequent  to 
the  last  case,  except  that  the  circumstances  admit  of     ° 
interests  paramount  to  the  charge;  as  where  the  title 
registered  is  absolute,  but  there  are  incumbrances  prior 
to  registration,  or  where  the  title  registered  is  qualified 

(y)  See  above,  pp.  1176  &n.  (m),  (a)  Above,  pp.  1174,  n.  {r), 
1177,  1194,  1202.  1181,  1182,  1203. 

(z)  See  above,  pp.  1 231  &  n.  (7),  (b)  See  above,  pp.  1 168  &  n.  (q), 
1232,  n.  (z).  1174.  n.(v).  1176 andn.  (w),  1181, 

1 182, 1194,  1202, 1203, 1232, 1233. 
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or  possessory.  If  there  should  be  such  interests  outstand- 
ing, the  title  thereto  must  of  course  be  proved,  and  they 
must  be  got  in  or  discharged  as  above  mentioned  in  case 
of  the  sale  of  registered  land  by  the  registered  proprie- 
tor (c).  Apart  from  such  interests,  as  where  the  title 
registered  is  absolute  and  free  from  incumbrances 
prior  to  registration,  it  appears  that  the  purchaser, 
under  an  open  contract,  would  have  no  right 
to  investigate  the  title  off  the  register  {d),  or 
need  to  make  other  searches  than  those  advis- 
able on  the  purchase  of  registered  land  (e);  but 
he  would  have  to  ascertain  from  the  register  that 
the  vendor  was  the  registered  proprietor  of  a  registered 
first  charge  with  power  of  sale  (/),  and  that  at  the  time 
of  registration  of  the  charge  the  proprietor  of  the  land 
was  registered  with  an  absolute  title;  and  he  would 
have  to  satisfy  himself  that  the  power  of  sale  had  be- 
come exercisable  {g) .  To  make  sure  of  this,  he  should 
inspect  the  instrument  of-  charge,  which  is  filed  in  the 
register,  but  of  which  a  copy  would  be  found  in  the 
certificate  of  charge  (A).  As  regards  the  estate  which 
the  vendor  has  power  under  the  charge  to  sell,  the  sale 
would  be  completed  by  a  registered  transfer  of  the  land 
sold  from  the  vendor  to  the  purchaser;  the  vendor  hav- 
ing a  statutory  authority,  as  registered  proprietor  of  a 
registered  charge,  to  transfer  the  land  sold  under  his 
power  of  sale  in  the  same  manner  as  if  he  were  the 
registered  proprietor  of  the  land  («').      The  purchase 


(c)  Above,  pp.  1174,  1194,  1202.  the  charj^ee  will  have  all  these 

(d)  Above,  pp.  1166,  1167, 1181.  powers  in  the  absence  of  stipuia- 

(e)  Above,  pp.  1194 — 1196.  tion  to  the  coutrary.     See  stats. 
(/)  The   Land   Transfer   Act,  38  &  39  Vict.  c.  87,  ss.  22  sq.,  27; 

1897,  B.  9  (2),  applied  to  regis-  60  &  61  Vict.  c.  65,  s.  9;  L'ind 

tered  charges  the  power  of  sale  Transfer  RuhH(1903),  159;  above, 

and  other  powers  given   by  the  pp.  1203,  1234,  n.  [q). 

Conveyancing  Act  of   1881  (stat.  (g)  Above,  pp.  335  sq. 

44   &  45  Vict.  c.  41,  Bs.  19-24,  (/;)  Above,  p.  1204,  n.  («). 

except  sect.  21  (1,  4)),  to  mort-  (t)  Stat.   38   &  39  Vict.  c.  87, 

gageeu  by  deed;   so  that,  as  the  s.  27;  see  above,  pp.  1232,  n.  (z), 

inatrument  of  charge  is  a  deed,  1234,  n.  {q). 
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money  may  be  paid  on  taking  the  precautions  explained 
above  (/c);  and  jirodnction  is  required  of  the  certificate 
of  charge  alone,  and  not  of  the  land  certificate  (1).  It 
is  thought  that  the  vendor  could  be  required  to  give  the 
usual  mortgagee's  covenant  against  incumbrances  (m); 
although,  where  an  absolute  title  had  been  registered, 
the  purchaser  under  an  open  contract  would  not  be  en- 
titled to  any  covenants  for  title  (w).  This  being  so, 
it  would  appear  more  convenient  to  take  the  covenant 
against  incumbrances  by  a  separate  deed,  which  the 
purchaser  could  retain  in  his  own  possession  (o);  and 
in  this  deed  an  assurance  to  the  purchaser  of  all  the 
vendor's  estate  and  interest  (p)  in  the  land  sold  ma}^ 
also  be  inserted. 

Particular  difficulties  arise  where  a  sale  of  registered  Sale  aud 
land  is  to  be  followed  by  an  immediate  mortgage  there-  ^o-iJered" 
of,    the   mortgagee    advancing   part   of   the   purchase  laud. 
money  (q) :  but  to  explain  these  it  is  necessary  to  say  a 
few  words  about  the  form  of  a  mortgage  of  registered 
land. 

The  statutory  charges  on  registered  land,  which  were  Remedies 
introduced  by  the  Land  Transfer  Acts  (r),  appear  to  re^i^tered  ^ 
confer  on  the  charg'ee  fairly  adequate  remedies  for  the  charges  on 

111-  -1       rejnstered 

recovery  of  the  mortgage  debt  and  interest  by  suing  the  land, 
mortgagor  personally  (s),  by  exercise  of  the  power  of 
sale  (if)  and  by  foreclosure  (?<) :  but  they  are  deficient 

(k)  Above,  pp.  1182 — 1189.  instrument  of  charge  is  now  con- 

(l)  Stat.    60   &   61    Vict.  c.  65,  tained  in  the  certificate  of  charofe, 

8.  8  (4)  ;  above,  p.  1173,  u.  {p).  and  when  so  contained  is  made 

(;«)   Above,  pp.  655,  1234.  prima  fane  evidence  ot  the  uistvn- 

(w)  Above,  p.  1169.  ment  ( ihove,  p.  1204,  n.  {z) ),  the 

(o)  See  above,  pp.  1263,  1205.  chariree  has  in  his  own  possession 

\p)  See  above,  p.  1200.  sufficient  evidence  for  enforcing 

Iq)   Above,  p.  624.  the  covenant  to  pa}'  implied  in 

(»•)  Stats.   38  &  39  Vict.  c.  87,  the  charjj-e. 

88.  22— 28;  60  &  61  Vict.  c. 65,  (0    Above,      p.       1236       and 

B.  9.  nu.  (/,  i). 

(s)  Stat.   38  &  39  Vict.  c.  87,  («)  St^t.   38  &  39  Vict.  c.  87, 

8.  23.     As  an  office  copy  of  the  s.  26,  enabling  the  cha.Tf^ee  to  en- 

w. — II.  2i 


1238 


OF  THE  SALE  OF  REGISTERED  LAND. 


in  respect  of  the  mortgagee's  remedy  by  entry  into  pos- 
session. Where  the  registered  proprietor  of  the  land, 
who  created  the  registered  charge,  had  himself  the  legal 
estate,  the  registered  proprietor  of  the  registered  charge 
appears  to  have  a  legal  interest  in  the  land  charged  in 
the  nature  of  a  lien  thereon  for  the  principal  money  and 
interest  charged  {x)  and  a  legal  right  of  entry  into 
possession  or  receipt  of  the  rents  and  profits  of  the  land 
charged  {y) :  but  he  obtains  no  estate  in  the  land  (z), 
and  the  Land  Transfer  Acts  do  not  expressly  give  to 
a  registered  charge  the  same  or  the  like  effect  as  they 
give  to  a  registered  transfer  of  the  land  (a) .  The  re- 
sult is  that,  although  the  chargce's  rights  of  lien  and 
entry  appear  to  be  clearly  paramount  to  all  subsequent 
registered  or  unregistered  dispositions  of  the  legal 
estate   in  the   land  (&),   it   is   not  absolutely   certain 


force  a  forerlosure  or  sale  of  the 
laud  cbargrtd  in  the  !-ame  mamier 
in  which  he  might  enfoi-ce  the 
same  if  the  laud  had  bceu  trans- 
ferred to  him  by  nay  of  mort- 
gHge.  By  the  Laud  Tnmsfer 
Rules  (1903),  164,  the  chargee, 
on  obtaining  an  order  for  fore- 
closure absolute,  is  entitled  to  be 
regi>tered  as  proprietor  of  the 
laud,  suhjert  to  ])rior  charges,  if 
any.  And  it  appears  that  he  will 
thus  obtain  the  like  estate  as  if 
the  laud  liad  been  transferred  to 
him  for  value  by  the  person  re- 
gistered as  proprietor  ther<^of  at 
the  time  of  registration  of  the 
charge;  see  W<yinoulh  v.  Daii\, 
19(18,  2  Ch.   IG9. 

{x)  Stat.  38  &  39  Vict.  e.  87, 
B.  22.  It  is  immateriiil  that  no 
such  iiittri  st  was  ])reviou.-ly 
known  to  the  English  law  of 
laud  ;  the  authority  of  Parlia- 
mcut  is  supreme  ;  and  all  Courts, 
of  law  as  well  as  of  e(|uity,  are 
botiud  to  give  (fleet  to  the  charge; 
see  Lord  Adidcatv  v.  Moray,  19()'i, 
A.  C.  ry.W,  tuV.). 

(y)  Stat.  38  &  39  Vict.  c.  87, 
s,  26. 


{z)  See  Capital  and,  Counties 
Bank,  Ld.  v.  Rhodes,  1903,  1  Ch. 
631,  6oO,  657. 

{a)  Above,  pp  1165,  n.  (c), 
1168,  nu.  [p,  q,  r),  1176,  u.  [in), 
1181. 

[b)  Th^  opinion  has  been  ex- 
pressed that  a  registered  charge 
'•  does  not  convey  any  legal  estate 
so  as  to  enable  the  mortgagee  to 
maiutitin  an  action  for  the  re- 
covery of  the  land";  Wolsten- 
holme's  Forms  and  Precedents, 
249,  n.  (fi),  (ith  ed.,  citing  Allen 
V.  Woods,  68  L.  T.  143.  That  case 
however  merely  decides  that, 
oti  ejec^meut  by  oue  claiming 
uuder  an  cqnihihlc  title,  the  per.son 
entitled  to  the  legal  estate  must 
be  a  party  to  the  action.  But, 
as  above  maintained  (n.  (x)),  the 
chargee  has  a  legal  right  of  entry ; 
so  this  case  lias  no  application. 
ATid  with  great  respect  to  the 
opinion  of  the  learned  author 
cited,  it  is  not  necessary  to  have 
the  legal  estate  in  land  in  order 
to  maintain  successfully  au  action 
to  recover  possession  thereof.  We 
have  seen  that  by  the  common 
law  a  man  wrongfully  disseised 
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whether  they  take  priority  over  previous  unregistered 
dispositions  of  the  legal  estate,  or  if  they  do,  whether 
the  right  of  entry  can  be  asserted  without  making  the 
person  entitled  to  the  legal  estate  a  party  to  the  ac- 
tion (c).  The  question  is  this: — Since  the  Acts  do  not 
expressly  attribute  any  extinguishing  effect  to  a  regis- 
tered charge,  can  the  registered  proprietor  of  registered 
land,  after  he  has  parted  with  the  legal  estate  therein 
by  unregistered  disposition  (d),  confer  by  a  registered 
charge  a  legal  interest  by  way  of  lien  and  a  legal  right 
of  entry,  taking  priority  over  the  outstanding  legal 
estate  in  the  land?  It  is  thought  that  the  provision 
of  the  Land  Transfer  Act,  1875  (e),  which  permits  of 
the  disposition  of  registered  land  by  unregistered  assur- 
ance, subject  to  the  maintenance  of  the  estate  and  right 
of  the  registered  proprietor,  points  to  the  preservation 
to  the  registered  proprietor  of  his  statutory  power  to 
create  registered  charges,  notwithstanding  that  he  has 
parted  with  the  legal  estate  in  the  land;  and  that,  on  an 
exercise  in  such  circumstances  of  the  statutory  power  of 
charging,  the  chargee  would  still  obtain  a  legal  interest 
by  way  of  lien  and  a  legal  right  of  entry  taking  prece- 
dence of  the  outstanding  unregistered  legal  estate  in 
the  land.  This  appears  to  be  the  opinion  of  I^ord  Jus- 
tice Cozens-Hardy  (/).  And  this  opinion  may  be 
further  supported   by  the   contention  that  the  owner 


of  land  was  divested  of  all  estate  the   latter   would    be    precluded 

therein,    and    left   with    a    mere  from    asserting'    that    the    legal 

right  of  entry  or  even  of  action  ;  estate  was  outstanding  iu   some 

above,    p.   808.        But    he    could  tliird     person  ;     Jhe    d.    Orfle    v. 

nevertheless    well    maintain    an  Vickern,  4  A.  &  E.  782  :    Bon  d. 

action     to      recover      possessioa  Jficrst   v.   Clifton,   ib.  809,    SfS; 

as-ainst  all  persons  whomsoever  line  d.  Zfy  v.   Home,  3  Q.   B. 

for  the  time  being  in  occupition  757.  760,  706. 

of  the  land;  see  Wms.  Real  Prop.  (d)    A. hove,  p.  11^0. 

17   &   n.   («),    65,   2 1  St  fcd.,   and  (c)  Stat.   'AS  &  31  Vict.  c.  87, 

authorities  there  cited.  s.  49;  above,  p.  1181  and  n.  (I). 

(f)  See  previous  note.     If  the  (/)    Capital  and  Counties  Bank, 

(!haigee  were  to  sue   the   mort-  Ld.  v.  lilwdes,    1903,    1    Ch.   631, 

gagor  to    get   possession  of   the  656. 
land  charged,  it  is  thought  that 

24(2) 
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of  the  unregistered  legal  estate,  having  allowed  the 
registered  proprietor  to  remain  on  the  register  as 
ostensible  owner  of  the  land,  with  all  the  registered 
proprietor's  powers  of  disposition,  is  estopped  from 
asserting  his  own  rights  in  derogation  of  any  interest  or 
right  created  by  any  exercise  of  those  powers  {g) .  There 
is  however  a  more  serious  objection  to  the  position  of  a 
registered  chargee  of  registered  land.  Where  the 
mortgaged  land  is  let  at  the  time  of  registration  of  the 
charge,  the  chargee,  not  acquiring  any  estate  in  the 
land  {h),  does  not  become  an  assignee  of  the  mortgagor's 
legal  estate  in  reversion  on  the  leases.  It  follows  that, 
although  the  chargee  may  enter  into  receipt  of  the 
rents  and  profits  of  the  mortgaged  land  (i),  it  is  at  least 
extremely  doubtful  M'hether  he  can  sue  the  tenants  on 
the  lessee's  covenants  in  the  leases,  or  enforce  any  pro- 
viso for  re-entrj^  therein  contained  [j) .     Besides  this. 


[g)  Above,  p.  1189,  n.  [x). 

[h)  Above,  p.  1238. 

\i)  Above,  p.  1238. 

(_/)  Note  that  in  Capital  and 
Coinitiefs  Bank,  Ld.  v.  llhodex, 
1903,  1  Ch.  631,  (517,  6)2,  the 
mortgagee's  right  of  enforcing 
the  proviso  for  re-entry  was 
certainly  treated  by  the  C.  A.  a^s 
dependent  on  his  having  the 
legal  estate  in  fee.  It  is  tlion<:ht 
that  the  chargee,  having  a  mere 
lien  on  the  reversion,  could  not 
be  held  to  be  an  as.siynee  of  part 
of  the  reversion  and  so  eiititkd 
to  enforce  the  covenants  and 
right  of  re-entry  ;  see  Co.  Litt. 
21.')  a;  II' 1 11/ /if  V.  liiirroii[/hcs.  3 
C.  B.  ()8.T.  '  But  he  might  pos- 
sibly bo  considered  (when  in 
possessirin)  to  be  "a  person  en- 
titled, subject  til  the  term,  to  the 
income  of  the  land  leased,"  and 
to  be  enabled,  as  sucli,  to  enforce 
the  loNsee's  covenants  and  the 
conditions  of  re-entry  by  virtue 
of  sect.  10  of  Ihe  Conveyancing 
Act  of  1881  (stat.  44  &  45  Vict. 
c.   41),   as   regards   leases    made 


after  that  year ;  see  Turner  v. 
Wolxlu  19119,  2  K.  B.  484  ;  above, 
P13.  403,  404  ;  i-ed  (jiiccre,  for  he  is 
liable  to  account  for  the  rents. 
With  respect  to  the  clargee's 
right,  on  entry  into  possession, 
to  enforce  the  lessee's  covenants 
and  the  conditions  in  a  lease 
gi  anted  ly  the  niortgagor,  after 
the  charge,  under  sect.  18  of  the 
Convevancing  Act  of  1881  (stat. 
44  &  45  Vict.  c.  41),  the  opinion 
has  been  expressed  that  he  can  do 
so  :  2  Kev  &  Elph.  Free.  Conv. 
919,  8th  ed.  ;  2hO,  9th  ed.,  citing 
Miiincipal,  iS;c.  Btnldlnq  Socy.  V. 
Umith,  i'l  y.  B.  D.  70.  That 
case  certainly  dccidid  that,  when 
a  1(  a>e  is  so  granted  by  the  mort- 
gagor after  an  oidinary  mortgage 
in  fee  of  unregistered  hmd,  the 
mortgagee  entering  into  posses- 
sion can  enforce  the  lessee's  cove- 
nants and  the  conditions  in  the 
Icjise.  But  the  groimd  of  the 
decision  was  that,  in  su<:h  circum- 
stances, the  lease  took  effect  under 
the  statutory  power  out  of  the 
mortgagee's   legal   estate  in  the 
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when  a  registered  ciiargee  enforces  his  right  of  entry  (/c), 
ho  is  not  in  the  position  of  a  mortgagee  in  fee  of  un- 
registered land,  who  simply  takes  possession  of  his  own 
fee  simple,  subject  only  to  the  mortgagor's  equity  of 
redemption,  which  will  be  altogether  extinguished  when 
the  mortgagor  has  held  possession  for  twelve  years 
without  acknowledgment  of  the  mortgagor's  title  or 
right  to  redemption  (/) .  The  registered  chargec,  who 
has  entered  into  possession,  has  still  no  definite  estate  in 
the  land;  though  he  seems  to  have  an  interest  analogous 
to  that  of  a  tenant  by  elegit.  He  has  no  right,  on  entry 
into  possession,  to  be  registered  as  proprietor  of  the 
land;  the  mortgagor  therefore  remains  the  registered 
proprietor  and  can  still  exercise  all  the  registered  pro- 
prietor's powers  of  transfer  or  charge.  And  when  the 
char  gee  has  been  in  possession  for  twelve  years  without 
acknowledgment  of  the  mortgagor's  title,  he  does  not 
obtain  ipso  facto  the  full  ownership  of  the  land :  but  he 
must  first  apply  to  the  Court  for  an  order  for  rectifi- 
cation of  the  register  by  entry  of  his  name  as  proprietor 
of  the  land.  And  it  does  not  appear  that  he  can  claim 
such  an  order  as  his  undoubted  right ;  the  granting 
thereof  appears  to  be  in  the  judicial  discretion  of  the 
Court,  which  is  to  be  exercised  "subject  to  any  estates 
or  rights  acquired  by  registration  for  valuable  consider- 
ation in  pursuance  of  the  Land  Transfer  Acts  "  (m).  It 
seems,  therefore,  that  persons  claiming  under  registered 
transfers  for  value  or  charges  made  by  the  mortgagor 


land,    and    the    mortgagee    had  lessee's  covenants  or  the  condi- 

tlierefore     the     legal     reversion.  tions  therein  contained. 

With  great  respect  to  the  editors  (k)  Above,  p.  1238. 

of  the  treatise  above  cited,  it  is  {l)  Stats.  3  &  4  Will.  IV.  c.  27, 

siibmitted  that  it  is  far  from  clear  ss.  28,  34  ;  37   &  38  Vict.   c.  o7, 

that  a  registered  chargee  of  regis-  ss.  7,  9  ;   Kinsman  v.  Rome,  17  Ch. 

tered  land,  having  no  estate  at  all  D.  104  ;  Fomter  v.  Patterson,  ib. 

in  the  laud  and  no  part  of  the  132. 

I'eversionary  ''stafe  expectant   on  («?)  See  stats.    38  &    39   Vict. 

such  a   lease,   could  successfully  c.  87,  s.  Pi;  60  &  61  Vict.  c.  65, 

maintain  an  ac^tion  to  enforce  the  s.  12. 
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subsequently  to  the  cliargee's  entry  into  possession 
might  be  allowed  to  have  a  further  right  of  redemption, 
notwithstanding  that  the  chargee  had  held  possession 
for  twelve  years.  And  in  any  case  the  chargee  would 
be  saddled  with  the  burden  of  proof  that  he  is  entitled 
to  have  the  register  rectified  as  he  desires;  and  he  would 
have  to  pay  the  costs  of  his  application  out  of  his  own 
pocket.  For  these  reasons  it  appears  that  an  intending 
mortgagee  of  registered  land  cannot  be  advised  to  rest 
satisfied  with  a  registered  charge  alone  (ji) .  He  must 
in  some  way  obtain  such  a  security  as  will  vest  in  him 
the  mortgagor's  estate;  or  he  may  be  powerless  against 
tenants  under  leases  prior  to  the  charge  in  case  he  be 
obliged  to  enter  into  possession,  and  he  will  be  at  a 
great  disadvantage  in  the  matter  of  acquiring  an  abso- 
lute title  by  twelve  years'  possession. 

Mortgage  of         There  are  two  ways  of  making  such  a  mortgage;  and 
land  by^  each  of  them  is  much  more  disadvantageous  to  the 

transfer.  mortgagor  than  an  ordinary  mortgage  of  unregistered 

land.  The  first,  which  is  that  most  favourable  to  the 
mortgagee,  is  for  the  mortgagee  to  take  a  registered 
transfer  of  the  land  offered  as  security,  and  to  be 
entered  in  the  register  as  proprietor  of  the  land,  the 
mortgagor's  right  of  redemption  being  secured  to  him 
by  an  unregistered  deed  (o).     The  mortgagor  must,  of 


(«)  An  exception  may  be  made  generally  authorized  to  lend  on 

where   the    jiroposcd   loan    is    so  mortgage  of  unregistei ed   land; 

much  below  the  value  of  the  land  see  stat.    n6    &    57   Vict.    c.    5  i, 

that  it  is   practically  impossible  s.  8  (1)  ;  Blfiih  v.  Fludgatc,  1891, 

that  the   aiiiouiit   secured   would  1    Ch.  'Ml,  3.)'^,  354  ;  lie   Turner, 

net  he  nalised   l)y  a  f..n-ed   sale.  1897,  1  Ch.  530. 
It  is  thought  that  trustees  pro-  [o)  vSce  Davidson's  Concise  Pre- 

posing  to  invest  tru^t  money  on  cedents,    294   and  n.,    18th    ed.  ; 

mortgage  of  registered  land  conld  312   and  n.,    19th  ed.  ;  2  Key  & 

nut  he  advised   to   rest  satisfied  Elph.   Prec.   Conv.  917,  920,  8th 

with  a  registered  charge  alone,  ed  ;  282,  9th  ed.,  where  it  is  ex- 

where  the}'  intend  to  itdvauce  th(>  plained  that  the  Inland  Revenue 

full  amount  of  that  proportion   of  autlioritics     claim     that    such    a 

the     value    which     trustees    are  transfer     must     bear    the    same 
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course,  put  a  caution  on  the  register,  so  as  to  be  informed 
of  any  registered  dealing  with  the  land :  but  the  mort- 
gagee cannot  safely  allow  him  to  enter  a  restriction  on 
registered  dealings  therewith  without  his  consent,  as  this 
would   hamper  the  exercise  of  the  mortgagee's  power 
of  sale.   The  result  is  that  the  mortgagor  cannot,  with- 
out redeeming,  effectively  control  the  exercise  by  the 
mortgagee  of  the  statutory  powers  of  disposition  given 
to  the  registered  proprietor  of  land;  and  the  mortgagee 
may  execute  registered  charges  as  well  as  transfers  to 
the  prejudice  of  the  equity  of  redemption.    The  second  Mort-rafri'  by 
manner  of  mortgaging  registered  land  is  for  the  mort-  charo-e 
gagee   to   take   a   registered   charge   coupled  with   an  coupled  with 
unregistered  mortgage  of  the  mortgagor  s  estate  in  the  tered  morr- 
land  charged  (p) :  but  in  this  case  it  is  necessary,  in  f^^l^ 
order  to  prevent  the  legal  estate  so  assured  to  the  mort- 
gagee from  being  impaired  (q)  or  extinguished  (r)  by  a 
subsequent  registered  charge  on  or  transfer  of  the  land, 
that  a  restriction  shall  be  entered  in  the  register  pre- 
venting   any    registered    dealings  (s)    with    the    land 

stamp  as  a  conveyance  on  sale  ;  the  land,  and  to  make  the  same 

Encyclopsedia  of  Forms,  viii.  523  searches  as  if  the  land  were  not 

and  n.      It  is  thought  that,   in  reg-istered ;    see   above,   pp.   498, 

fairness   to   the    mortgagor,    the  500,  5S0  .«y..  1181,  Til 9.      In  the 

unregistered  deed  should   l^e  exe-  case  of  a  mortgage  of  registerel 

cuted    in  duplicate  ;    so  that  he  leasehold  hind,   the  uureiristered 

may  retain  some  evidence  iu  his  mort«-age  will  be  bv  underlease  ; 

possession  of  his  right  of  redemp-  .^ee    JVeymoidh  v.  Bavix,  1908,  2 

tion.  Ch.  169. 

[p)  See  2  Key  &  E'ph.  Free.  (q)  Above,  p.  1239. 

Conv.    920,    923.    Sth    ed.  ;    281.  [r)  Above,  p.  1IS2. 

286,    9th    ed.  ;  Eucyclopredia    of  is)  If,  as  suggested  below,  the 

Forms,   viii.  523,  n.,   526.     The  mortgagee  itisi>t  on  obtaininir  a 

mortgagee    cannot     safely    dis-  covenant  for  a  transfer  to  himself 

pense  with  a  registered  charge  ;  in  case  of  his  entry  into  posses- 

as   he    must  be    enabled,  iu    the  sion,   coupled    with    a    power   of 

event  of  his  exercising  his  power  attorney  to  effect  such   transfer, 

of    sale,    to   execute   a  transfer,  it  is  necessary  that  he  should  al>o 

capable    of   reori.stration ,    to    the  insist  on  a  restri'tion  against  any 

purchaser  ;  see  stat.  60  &  61  Vict.  registered    dealing    witliout    his 

c.  65,  s.  16  (2);  above,  pp.   11' 8,  con-ent ;     as   he    must    obtain    a 

1229.     A  mortgaijee  intending  to  fresh  covenant  to  make  or  concur 

take  a  security  of  this  kind  must  in   the  transfer  to  himself  and  a 

be  careful  to   obtain  an  abstract  fresh    p  iwer    of    attorney    from 

of  all  unregi:=tered  dispositions  of  every  person  whom  he  may  per- 
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charged  without  the  consent  of  the  mortgagee.  And 
as  a  further  precaution  against  such  dealings,  the  mort- 
gagee should  stipulate  for  possession  of  the  land  cer- 
tificate {t).  It  is  also  suggested,  in  the  mortgagee's 
interest  (u),  that  a  mortgage  of  this  kind  should  contain 
a  covenant  by  the  mortgagor  to  transfer  the  mortgaged 
land  to  the  mortgagee  (subject  to  redemption)  in  case 
the  mortgagee  shall  enter  into  possession;  also  a  power 
of  attorney  from  the  mortgagor  to  the  mortgagee 
enabling  him  to  execute  such  transfer  to  himself  in 
the  mortgagor's  name.  These  precautions  will  suffi- 
ciently secure  all  the  mortgagee's  remedies,  so  long  as 
no  transfer  of  the  land  from  the  mortgagor  to  a  third 
person  is  registered:  but  if  the  mortgagor  should  desire 
to  make  such  a  transfer,  the  whole  process  must  be  gone 
through  again;  so  that,  after  the  transfer  has  been 
registered  with  the  mortgagee's  consent  (x),  and  the 
mortgagee's  legal  estate  extinguished  thereby  (fj),  he 
may  take  back  a  new  leg^il  estate  from  the  transferee, 
and  obtain  a  new  covenant  for  transfer  to  himself  in 
case  of  his  entry  into  possession  and  a  new  power  of 
attorney  from  the  transferee  to  effect  such  transfer. 
And  of  course  the  restriction  on  all  registered  dealings 


mit  to  be  reo-istered  as  proprietor  proprietor   of  the   land  ;    above, 

Searches.  either  of  the  land  or  of  a  subse-  p.  1241.     But  the  covenant  and 

qucut   charge   thereon.      If    the  power  of  attorney  here  suggested, 

mortgagee  be  conteiit  to  do  with-  with  the  restrictions  nece.-sary  to 

out  such  covenant,  he  need   only  maintain  their  efficacy,  place  very 

procure  a  restriction  against  re-  serious  obstacles  iti  the  way  of  the 

gistering.    without   his    consent,  mortgag'  r"s  obtaining  a  loan  on 

any  tran>^fer   of  the   land   made  the  security  of  a  subsequent  mort- 

either  by  the  registered  proprietor  gage  of  the  land.     If,  however, 

of  the  land  or  by  the  registered  such    covenant    and     power     of 

proprietor  of  a  subsequent  rejiis-  attorney  be  inserted  in  the  mort- 

tered  chMrge   in   exercise  of   his  gage  deed,  they  may  as  well   be 

power  of  sale.  made   to  extend   to    the  case    of 

I/)  See  above,  pp.  11C9,  n.  (?<),  foreclosm-e  ;  above,  p.    1237  and 

1173.  n.  (p).  n.  (h). 

(k)  1 1  is  fininently  desirable  for  {x)  The  restriction  prevents  the 

the  m'irtgagee,  if  ohliiTcd  to  take  transfer   from     being    registen  d 

possesi-ion,  to  be  cnat  led  to  pro-  without  the  mortgagee's  consent. 
cun-  himself  to  be  registered  as  (y)  Above,  p.  1 182. 
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without  the  mortgagee's  consent  must  be  carefully 
maintained.  Registered  charges  subsequent  to  the  first 
do  not  appear  to  deprive  the  first  mortgagee  of  the  legal 
estate  assured  to  him  by  unregistered  disposition  (zj : 
but  if  the  suggestion  made  above  be  adopted,  he  should 
not  allow  them  to  be  registered  without  procuring  the 
chargee  to  enter  into  the  covenant  and  give  the  power 
of  attorney  above  mentioned  (a);  and  he  must  further 
stipulate  for  the  entry  of  a  restriction  on  any  transfer 
of  the  charge  without  his  consent,  in  order  that  he  may 
be  enabled  to  procure  the  like  covenant  and  power  of 
attorney  from  any  registered  transferee  of  the  charge. 
And  he  must  bo  careful  to  maintain  a  restriction  lon 
any  dealing  with  the  land,  or  any  subsequent  charge 
thereon  being  registered  without  his  consent.  These 
transactions,  of  course,  entail  increased  expense,  which 
falls  on  the  mortgagor. 

The  above  remarks  apply  to  mortgages  of  land  regis-  Mortfrages  of 
tared  with  an  absolute  title.    Where  the  land  proposed  tered'wnth  a 
to  be  mortgaged  is  registered  with  a  qualified  or  posses-  q'lalififd  or 

,  .  1         •  1      possessory 

sory  title,  the  estates  or  interests  paramount  to  the  title  title, 
registered  (h)  must  be  got  in  and  mortgaged  by  a  com- 
mon assurance  outside  the  register  (c) :  and  in  addition, 
that  part  of  the  estate  in  the  land,  which  is  the  subject 
of  the  registered  title,  must  be  mortgaged  in  the  same 
manner  as  if  the  title  reo-istered  were  absolute. 


A  variation  of  the  second  form  of  mortgaging  regis-  Ro-ristered 
tered  freehold  land  has  lately  been  suggested,  in  which  coupTed  -with 

a  mortgage  by  demise  for  a  long  terra  of  years  is  sub-  f°  unreg-is- 
^    o        J  o  •      P       /  7\      mi  •     ^^^'^^  mort- 

stituted  for  the  unregistered  mortgage  m  fee  {a).  This  gage  bv 

dcniise  for  a 
long  term. 
(z)  Above,  p.  1238.  (e)  See  above,  pp.   1171,  1173, 

(«)  See  above,  pp.   1243,   1244       1194,  1202—1207. 
&  notes  (s,  u).  (d)  2  Kev  &  Elph.  Prec.  Con  v. 

(*)  Above,  pp.  1168,  nn.  (<?,  »),       28i,  282,  288,  9th  ed. 
1181. 
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gives  the  mortgagee  a  legal  estate  in  the  term  {e),  which 
is  practically  as  effective  for  the  purposes  required  (/) 
as  an  estate  in  fee,  and  it  enables  notice  of  the  lease  to 
be  entered  in  the  register.  By  sect.  50  of  the  Land 
Transfer  Act,  1875  {g),  when  such  notice  is  so  regis- 
tered, every  registered  proprietor  of  the  land  and  every 
person  deriving  title  through  him  (excepting  proprie- 
tors of  incumbrances  registered  prior  to  the  registra- 
tion of  such  notice)  will  be  deemed  to  be  affected  with 
notice  of  the  lease  as  being  an  incumbrance  on  the  land 
in  respect  of  which  the  notice  is  entered.  And  it 
appears  from  sect.  49  to  be  the  intention  of  the  Act  that 
by  the  registration  of  such  notice,  the  estate  created  by 
the  lease  shall  be  protected  from  being  impaired  by  any 
act  of  the  registered  proprietor  Qi) .  Besides  this,  the 
Land  Transfer  Act,  1897  (^),  has  expressly  prohibited  a 
term  created  for  mortgage  purposes  from  being  regis- 
tered as  a  lease;  so  it  may  be  urged  that  its  validity  was 
not  meant  to  be  impaired  by  subsequent  registered  dis- 
positions by  the  grantor  or  his  successors.  These  appear 
to  be  weighty  reasons  why  the  Courts  may  hold  that  the 

[e)  The  lease,  being  created  for  inhibitions  or  other  restrictions  as 
mortgHge  purposes,  is  not  re-  are  in  this  Act  in  that  behnlf  men- 
quired  to  be  registered  in  order  tioned.  It  is,  however,  submitted 
to  pass  the  legal  estate  in  the  that  these  words  may  well  be  con- 
term  granted;  see  stats.  38  &  39  strued  as  enacting  merely  that  the 
Vict.  c.  87,  s.  11  ;  60  &  61  Vict.  owner  of  any  unregistered  estate 
c.  65,  ss.  20  (1),  22  (6,  g)  and  shall  have  .s«c/(  protection  against 
First  Schedule  :  Land  Transfer  its  being  impaired  by  any  act  of 
Rules  (1903),  68  — 70;  L.  T.  R.  the  registered  proprietor  as  is 
(1908),  IV.;  Wms.  Real  Prop.  thereinafter  mentioned,  i.e.,  such 
506,  .519,  21st  ed.  as  is  given  by  the  express  provi- 
(/)  Above,  pp.  1237—1242.  sic.ns  of  the  Act  (sects.  50—58), 
((/)  Stat  38  &  38  Vict.  c.  87.  defining  the  e.xact  eifcct  of  re- 
(/()  See  sect.  49,  paitly  stated  gistered  notices,  cautions,  in- 
above  (pp.  1180,  1181),  and  fur-  hibitions  and  restrii tions.  This 
ther  enacting  that  any  jjcrson  certainly  seems  to  be  the  meaning 
entitled  to  or  intcresttd  in  any  of  the  enactment  as  regards  un- 
unregisteied  estates,  rights,  inte-  registered  estates  j^rotected  by 
rests  or  equities  in  registered  land  cautions. 

may  j)rotect  till!  same  from  1  ciiig  («)  Stat.  GO    &    61   Vict.  c.  65, 

impaired  by  any  act  of  the  regis-  First  Schedide,  amending  38  &  39 

tered  proprietor  by  entering  on  Vict.  c.  87,  s.  1 1  ;  above,  n.  {e). 
tliorej-'istcr  such  notices,  cautions, 
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result  of  the  above  provisions  is  to  preserve  the  legal 
estate  in  the  term  granted  from  being  extinguished  by 
the  effect  of  a  subsequent  registered  transfer  for  value 
from  the  registered  proprietor  of  the  land  (/<;).  And 
for  these  reasons,  apparently,  it  has  been  asserted  tliat 
the  mortgagee  of  registered  land  by  an  unregistered 
mortgage  for  a  long  term  will  have  the  legal  estate 
during  the  term,  and  it  has  been  suggested  (I)  that 
there  is,  therefore,  no  necessity,  on  taking  an  unregis- 
tered mortgage  for  a  term,  to  register  any  restriction 
on  the  mortgagor's  statutory  powers  of  disposition. 
But  with  great  deference  to  this  opinion,  it  is  respect- 
fully submitted  that  it  is  not  so  perfectly  clear  that  the 
enactments  cited  have  this  effect  as  to  make  it  advisable 
for  the  mortgagee  to  omit  that  precaution.  Sect.  50  of 
the  Act  of  1875  does  not  say  that  the  lease,  whereof 
notice  is  so  registered,  shall  be  a  registered  incum- 
brance (in  which  case  it  would  be  expressly  preserved 
from  the  effect  of  a  registered  transfer  for  value  (m)  ), 
but  merely  provides  that  the  transferee  shall  be  af- 
fected with  notice  of  the  lease  as  an  incumbrance  on 
the  land.  These  words  would  be  satisfied  if,  on  a 
subsequent  registered  transfer  of  the  land,  the  like 
effect  Mere  produced  as  when  a  purchaser  takes  a  regis- 
tered conveyance  of  land  in  Middlesex  with  notice  of  a 
prior  unregistered  assurance,  which  originally  passed 
the  legal  estate  (n) ;  that  is  to  say,  if  the  transferee  were 
to  acquire  the  entire  legal  estate  in  fee  simple  subject 
in  equity  to  the  lease.  And  it  is  submitted  that  this 
construction  gives  effect  both  to  the  terms  of  sects.  30 
and  35  and  to  those  of  sect.  50  of  the  Act  of  1875,  and 
that  it  is  at  least  possible  that  the  Courts  may  adopt 
this  view.     But  such  a  construction  would  not  answer 


(/t)  Above,  pp.1181,  1182.  1'243.  (m)  See   stat.    .38    &    39    Vict. 

(;)  -2  Key  &  Elph.  Prec.  Conv.        c.  87.  ss.  30,  3.). 
282,  9th  ed.  {>')  Above,  pp.  373—375. 
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the  mortgagee's  purpose  of  keeping  the  legal  estate  in 
himself  unimpaired  during  the  continuance  of  his  se- 
curity (o).  And  if  we  seek  to  rely  on  the  argument 
that  the  intention  of  the  Act  of  1897  must  have  been 
that  terms  created  for  mortgage  purposes  (being  in- 
capable of  registration)  shall  not  be  affected  by  subse- 
quent registered  dispositions,  we  shall  be  obliged  to 
push  it  to  this  extent,  that  such  terms  will  not  be  extin- 
guished or  impaired  by  such  dispositions  even  though 
no  notice  of  them  be  registered.  Such  a  conclusion, 
however,  robs  us  of  any  support  from  sect.  49  of  the 
Act  of  1875,  which  seems  to  indicate  clearl}-  that 
estates  created  off  the  register  shall  only  be  preserved 
from  being  impaired  by  the  notices,  &c.  therein  men- 
tioned (p) .  And  it  appears  to  be  entirely  contrary 
to  the  policy  of  the  Act  of  1897  that  a  transferee  under 
a  registered  transfer  should  take  an  estate  subject  to  an 
unregistered  mortgage  for  a  long  term  of  years  of 
which  no  notice  has  been  registered.  It  seems  clear 
that  under  the  Act  of  1875  alone  all  long  terms  not 
noticed  on  the  register,  either  by  being  registered  as 
leases  or  by  notice  of  them  being  registered,  would  be 
extinguished  by  a  subsequent  registered  transfer  for 
value  of  the  land  (g) .  And  it  may  surely  be  argued 
that  -when  the  Act  of  1897  deprived  terms  created  for 
mortgage  purposes  of  all  capacity  for  registration,  that 
was  not  meant  to  invest  them  with  any  independent  val- 
idity or  inviolability,  but  the  very  reverse  was  intended. 
We  are  driven  back  therefore  to  the  words  used  in  sect. 
50  of  the  Act  of  1875  as  the  sole  support  for  the  opinion 
thai:  such  terms  (when  notice  of  them  is  registered)  are 
not  in  any  way  affected  by  any  subsequent  regis- 
tered disposition  of  the  land.     Having  regard  to  these 

(o)  Soe   above,  pp.  1240,  124'2,  Coiintirs Hanlc,  L/i.  v.  Jihuden,  1903, 

124i.  I  Ch.  G31,  Go6. 

( p)  Seenotf  (/;),  above,  p.  124fi;  {q)  Above,  p]).  1181,  11,S2. 
Cozeijsll  irdy,  L.  J.,  Capital  (/ud 
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considerations,  it  docs  not  seem  to  bo  absolutely  safe  (so 
long  as  the  point  at  issue  shall  not  have  been  actually 
decided)  to  dispense,  on  taking  an  unregistered  mort- 
gage for  a  long  term,  with  the  entry  on  the  register  of 
the  same  restrictions  as  would  be  required  if  the  un- 
registered mortgage  Avere  in  fee(r).  And,  of  course, 
if  this  precaution  cannot  safely  be  omitted,  it  would 
be  preferable  to  supplement  the  registered  charge  by 
an  unregistered  mortgage  in  fee. 

(r)  Above,  pp.  1243,  1245.  It  may  perhaps  be  objected  that,  if  the 
legal  estate  in  the  term  granted  by  a  lease,  whereof  notice  is  regis- 
tered, can  be  extiug'uisheil  by  a  subsequent  transfer  for  value  of  the 
freehold,  then  tenants  for  long  terms  granted  for  other  than  mortgage 
purposes  have  no  security  that  they  will  retain  the  legal  estate  in 
such  terms.  But  it  is  thought  that  ujider  the  Act  of  1875,  as  under 
that  of  1897,  loag  terms  of  years,  which  aie  themselves  registered  as 
leases,  become  "incumbrances  entered  in  tlie  register,"  and  are  thus 
protected  by  the  express  words  of  .sects.  30  and  35  of  the  Act  of  1875 
from  being  extinguished  by  the  effect  of  a  registered  transfer  of  the 
freehold  for  valuable  consideration.  At  all  events  if  this  be  not  so, 
then  long  terms,  wldch  are  themselve'^  regi.stered  as  leasehold  interests, 
must  be  extinguished  by  the  effect  of  a  subsequent  registered  transfer 
for  value  of  the  treehold,  unless  notice  of  them  were  registered  under 
sect.  50  of  the  A' t  of  1875.  No  doubt  terms  of  years  in  registered 
land  can  only  be  created  by  an  unregistered  dispusitiun  under  sect.  49 
of  the  Act  of  1875  :  but  the  jjrotection  thei-eby  purported  to  be 
afforded  (see  above,  p.  1246  and  u.  (A) )  is  expressly  conferred,  not  on 
all  estates,  (Sec.  created  by  any  unregistered  disposition,  but  on 
unregistered  estates,  r'u/hts,  infercsfs  or  equities  in  registert-d  land.  It 
appears  therefore  that  the  notices  mentioned  in  sects.  4y  and  50  were 
intended  (or  at  least  originally  intended)  to  apply  onh'  to  long  terms 
not  registered  as  leasehold  interests;  and  it  is  just  the  difference  in 
the  expressions  used  in  sects.  30,  35  and  in  sect.  50  wiiich  creates  the 
difficulty.  Under  the  Land  Transfer  Rules  (1903),  No.  63,  where  a 
lease  of  registered  land  is  itself  registered  as  such,  it  is  (subject  to 
any  valid  objection  as  thereiu  mentioned)  to  be  noted  against  the  title 
to  the  freehold  in  the  same  manner  as  notices  of  leases  have  to  be 
entered  under  sects.  50,  51  of  the  Act  of  1875.  This  seems  to  show 
that  the  case  does  not  fall  directly  within  those  sections ;  as  it  has 
been  considered  exi)edient  to  prescribe  tliat  it  shall  be  dealt  with  by 
siDiilnr  procedure.  We  may  remai'k  that,  if  a  long  term  granted  for 
morta'age  purposes  and  protected  by  entry  of  notice  thereof  in  the 
register  cannot  be  extinguished  at  law  by  the  effect  of  a  subsequent 
registered  tran.sfer  of  the  freehold  for  value,  it  would  be  possible  to 
make  an  effectual  mortgage,  off'  the  register,  of  registered  land  by 
demise  for  a  long  term  alone,  and  registration  of  notice  of  the  term  ; 
especially  if  an  assignment  of  a  long  term  originally  created  for 
mortgage  purposes  does  not  require  to  be  registered  in  order  that  it 
may  pass  the  legal  estate ;  see  above,  p.  1246,  n.  (f).  But  this  result 
does  not  appear  to  be  in  accordance  with  the  geueral  pnlicy  of  the 
Act  of  1897. 
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Sale  followed 
by  a  mort- 
gage of 
resristered 
land. 


Mortgages  of  registered  land  being  generally  carried 
out  in  one  of  the  two  modes  of  assurance  above 
described  (s),  the  problem  is  how  to  combine  such  a 
mortgage  wdth  a  conveyance  on  sale  when  it  is  intended 
to  pay  part  of  the  price  with  the  mortgage  money. 
There  is  no  difficulty  if  the  mortgage  is  to  be  secured 
by  a  registered  transfer  of  the  land  charged  to  the 
mortgagee.  The  transfer  is  taken  direct  from  the 
vendor  to  the  mortgagee  at  the  purchaser's  request; 
and  if  the  title  has  been  cleared,  all  outstanding 
estates  or  interests  duly  got  in  and  a  priority  notice  (t) 
obtained,  the  mortgage  money  can  safely  be  paid  on 
receipt  of  the  instrument  of  transfer  and  the  mortgage 
deed,  duly  executed  by  all  necessary  parties,  and  of  the 
land  certificate  with  the  priority  notice  endorsed  (u) . 
But  if  the  mortgage  is  to  be  taken  by  registered  charge, 
coupled  with  an  unregistered  mortgage  of  the  pur- 
chaser's estate  in  the  land,  the  transaction  is  com- 
plicated. As  regards  the- proposed  registered  charge, 
the  Land  Transfer  Act,  1897  (x),  enables  a  person, 
on  whom  the  right  to  be  registorod  as  proprietor  of 
land  has  been  conferred  by  an  instrument  of  transfer 
in  accordance  with  the  Acts,  to  charge  the  land  before 
he  is  himself  registered  as  proprietor;  and  a  charge  so 
made  shall  have  the  same  effect  as  if  the  person  making 
it  were  registered  as  proprietor.  The  purchaser  can 
therefore  execute  an  effectual  iu'^trument  of  char2:e  after 
the  transfer  to  hiuT^elf  has  been  erccnterl  and  before  it  is 
registered  ;  and  the  two  instruments  (of  transfer  and 
charge)  ran  be  handed  in  together  for  registration.  The 
difficulty  of  the  transaction  is  how  to  secure  that  the 
mortgaj?ee  shall  obtain  the  unro<?i stared  legal  estate;  as 
if  that  be  conveyed  to  him  before  the  reo-istrntion  of  the 


(s)  Ahnvn,  p.  n42. 
(t)  Al<ovp,  p.  11R  +  . 
(u)  Above,  pp.  1186,  1189. 


(r)  St.nt.  60  (^  «1  Vicf.  c.  6.5, 
s.  9  ('61  :  J,n-n^  Transfer  RuIsp 
(1903),  104,  105. 
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transfer  to  the  purchaser  it  will  bo  extinguished  by  the 
effect  of  such  transfer  (?/) .  It  is  therefore  necessary  that 
the  purchaser,  having  taken  a  grant  of  the  vendor's 
legal  estate  either  in  the  instrument  of  transfer  or  by  a 
separate  assurance  (;:),  shall  execute  an  unregistered 
mortgage  of  the  land  to  the  mortgagee,  containing  all 
provisions  proper  on  a  mortgage  of  registered  land  in 
the  second  manner  above  described  (a),  and  also  a 
covenant  by  the  purchaser  that  after  he  has  been  regis- 
tered as  proprietor  of  the  land,  lie  will  grant  it  to 
the  mortgagor,  subject  to  redemption.  The  mortgage 
money  is  advanced  on  receiving  this  deed  and  the  instru- 
ment of  charge,  together  with  the  application  for  the 
necessary  restriction  (b),  all  duly  executed  by  the  pur- 
chaser (c)  :    but  after  the  registration  (d)  of  the  pur- 

(y)  Above,  pp.  1181,  1182,  1247  deed  contain  a  covenant  by  the 
— 1249  and  n.  (r).  punihaser  to  transfer  the  land  to 
(z)  Above,  pp.  1 185  and  n.  {/i),  the   mortgagee    in    case    of    the 
1200,  1204.  mortgagee's   entry   into    posses- 
(")  Above,  p.  1243.  sion,  and  the  uece.ssary  restriction 
[b)  Above,  ]).  124.3.  be  entered  in  the  register  to  pre- 
('•)  It  is  thought  that  this  may  be  vent  the  purchaser  from  register- 
safely  done,  especially  if  (as  above  ing  an\  transfer  or  chfiTge  without 
suggested,  p.  124  )  the  mortgage  the  mortgagee's  consent. 

(d)  It  is  thought  that  this  deed  may  be  executed  at  any  time  after, 
but  not  befpre,  the  transfer  to  thi^  purcljaser  has  been  delivered  for 
registiation  at  the  Office  of  Land  Registry  and  the  necessary  entries 
consequent  thereiin  l]ave  been  settled;  see  above,  pp.  1183,  1186.  It  Execution  of 
is  thought  that  the  mortgagee  cannot  safely  accept  an  und^ited  deed  of  the  deed  of 
conveyance  executed  by  the  mortgagor,  before  his  reaistrntiou,  as  an  confirmation 
escrow,  and  given  to  the  mortgagee's  solicitor  to  be  delivered  and  as  an  escrow, 
dated  after  the  registration.  In  the  first  place,  the  mortgagor  has 
not.  at  the  time  of  the  execution  of  the  deed  as  an  escrow,  the  power 
and  ability  to  make  the  necess>ary  conveyance  ;  for  he  has  not  then 
the  legnl  e-i^ate,  which  he  desires  to  assure — viz.,  that  which  will  be 
vested  in  him  on  execution  of  the  statutory  power ;  see  Butler  and 
Baker\s  case,  3  Rep.  35  b  ;  Shepp.  Touch.  59  ;  above,  p.  11M2  and  n.  (i/). 
And  it  is  w  ell  established  that  at  law  a  man  cannot  make  a  valid 
conveyance  of  any  property,  which  he  has  not,  but  merely  expects  to 
have;  see  Wms.Real  Prop.  69,  n.  [1),  21st  ed.  ;  Wms.  Pers.  Prop. 
92,  93,  16th  ed.,  and  authorities  there  cited;  lie  FMe„bi,roiigl,,  1903, 
1  Ch.  697.  It  is  thought  that  this  rule  (and,  we  may  add,  the  rule 
prohibiting  the  grant  of  a  fi'eehold  estate  to  commence  at  a  future 
time;  Savill  Bros.,  Ld.  v.  B^'iheU,  1902,  2  Ch.  523,  540)  canuot  be 
evaded  by  such  a  simple  contrivance  as  to  execute  a  deed  as  an  escrow, 
to  be  finally  delivered  when  the  expected  estate  .shall  have  vested  in 
the  grantor  or  when  the  grant  is  desired  to  commence.     Secondly, 
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chaser  as  proprietor  of  the  land,  he  must  execute  a 
further  deed  conveying  the  legal  estate  to  the  mortgagee 
in  pursuance  of  his  covenant  (c) .  It  has  been  suggested 
that,  if  the  unregistered  mortgage  be  taken  by  demise 
for  a  long  term  of  years  and  notice  of  such  lease  be 
registered,  any  confirmatory  deed  will  be  unneces- 
sary (/) .  But  owing  to  the  doubt  above  mentioned  [g) 
it  is  respectfully  submitted  that  this  course  is  not  per- 
fectly safe. 

it  is  thought  that  after  final  delivery  the  deed  would  relate  back 
to  the  time  of  its  execution  as  an  escrow  ;   Shepp.  Touch.  o9  ;  EdmiindK 
Date  of  a  v.  Edmunds,  1904,  P.  362,  374.     And  it  is  well  settled  that  a  deed  takes 

deed.  eifect  from  the  time  of  its  delivery,  and  not  from  its  date,  and  that  a 

party  to  the  deed  is  not  estopped  by  the  date  written  therein  from 
showiuo-  that  it  was  delivered  at  some  other  time  ;  Plowd.  491  ; 
Goddard's  ca^e,  2  Rep.  4  ;  Clmjtons  case,  5  Rep.  1  ;  Oshei/  v.  H>cks, 
Cro,  Jac.  263  ;  Co  Litt.  46  b  ;  Shepp.  Touch.  72  :  Sto)ie  v.  Bale,  3  Lev. 
348  ;  Doe  d.  TVhatlei/  v.  TcUimi,  2  East,  2o7  ;  Hall  v.  Cazoiove,  4  East, 
477  ;  Stf-ele  v.  3Ian,  4  B.  &  C.  272 :  Broivne  v.  Burton,  17  L.  J.  Q.  B. 
Ad  ;  Jaynes  v.  Hughes.  10  Ex.  430.  Thirdly,  it  is  thought  that, 
although  the  insertion  of  the  date  of  a  deed  after  its  execution  is  in 
general  an  immaterial  alteration  not  sufficient  to  avoid  the  deed 
{Grcditony.  Exeter,  1905,  2  Ch.  455),  in  the  case  under  consideration 
the  date  is  material,  and  to  insert  it  after  execution  as  an  escrow 
might  have  the  effect  of  avoidinsf  the  deed  ;  see  Bavidmn  v.  Cooper, 
13  M.  &  W.  343,  352  ;  Saffell  v.  Bank  of  England,  9  Q.  B.  D.  555, 
559,  571  ;  Ellesmere  Breivery  Co.  v.  Cooper,  1896,  1  Q,.  B.  75  ;  Re  How- 
gate  a)id  Oshnrn's  contract,  1902,  1  Ch.  451,  454  :  and  consider  Sociiti 
Generale  dc  Paris  v.  Walker,  11  App.  Cas.  20.  The  mortgagor,  how- 
ever, may  well  give  a  power  of  attorney  to  the  mortgagee  authorizing 
him  to  execute  the  necessary  deed  of  conveyance,  after  the  mort- 
gagor's registration,  in  the  mortgagor's  name ;  and  such  a  power  of 
attorney  is  usually  in.serted  iu  the  mortgage  deed  ;  see  2  Key  &  Elph. 
Free.  Conv.  921,  928,  8th  ed.  ;  283,  291,  9th  ed. 

{e)  It  is  thought  that,  when  f eror ;  see  Co.  Litt.  215;  Bac. 
registered  land  is  let  on  lease  Abr.  Covenant  (E.  6) ;  Lincoln 
subject  to  covenants  by  the  lessee  College's  case,  3  Rep.  58,  62  b  ; 
and  the  usual  condition  of  re-  Williamson  v.  Hancock,  1  Mod. 
entry,  and  the  freehold  reversion  192,  193;  Glover  v.  Cope,  3  Lev. 
is  transferred  by  registered  trans-  326  Skinner,  305,307;  Whit/on 
fer,  the  transferee  will  be  an  v.  Peacock,  3  My.  &  K.  325  The 
assignee  of  the  reversion  within  transferee  would  certainly  be 
the  meaning  or  the  equity  of  entitled  to  the  rights  and  reme- 
fitat.  32  lien.  VI 11.  c.  34,  and  dies  given  by  the  Conveyancing 
HO  enabled  ti)  enforce  tlie  lessee's  Act  of  1881  (stat.  44  &  45  Vict, 
uovenantsand  thectmditionof  re-  c.  41),  s.  10;  see  above,  pp.  401 
entiy  ;  for  although  he  appears       — 40t. 

not  to  take  the  transferor's  estate  (/)  2  Key  &  Elph.  Free.  Conv. 

but  to  come  in  by  a    new  title       283,  293,  9th  ed. 
(above,  p.    11X2  and  n.  (?/)),  he  (g)  Above,  pp.  1246—1249. 

claims  by  tho  act  of  the  trans- 


distrift. 
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Somewhat,  similar  diilicullics  arise  in  the  case  oi'  a  sale  Sulc  uml 
of  unregistered  land  situate  in  a  compulsory  registration  ITnrcerstered 
district,  ■\\lien  a  morto'ao'e  is  to  be  made  to  secure  part  ^'^""^  Mtuate 

'^  in  compulsory 

01  the  purchase  money;  as  the  legal  estate  does  not  pass  ro^Mstration 
under  a  conveyance  completing  such  a  sale  unless  or 
until  the  purchaser  is  registered  as  proprietor  of  the 
land  (h) .  Various  devices  have  been  suggested  to  meet 
these  ^difficulties  (i) :  but  it  is  thought  that  the  plan 
most  favourable  for  the  mortgagee  is  to  take  a  convey- 
ance of  the  land  sold  direct  from  the  vendor,  Avith  the 
concurrence  of  any  other  necessary  parties,  by  Avay  of 
mortgage  to  secure  the  proposed  loan,  the  mortgage 
money  being  paid  to  the  vendor  and  the  right  of  redemp- 
tion reserved  to  the  vendor  (k),  his  heirs  and  assigns,  but 
a  proviso  being  inserted  that  the  vendor  shall  not  be 
personally  liable  to  repay  the  money,  and  the  purchaser 
entering  into  the  usual  covenants  for  payment  of  the 
principal  money  advanced  and  the  interest  thereon.  It 
is  thought  that  such  a  deed  will  certainly  pass  the  legal 
estate  to  the  mortgagee  (l).  The  vendor  may  then 
convey  the  equity  of  redemption  to  the  purchaser.  If 
after  this  it  be  desired  to  register  the  land,  the  mort- 
gagee will  occupy  the  position  of  an  incumbrancer  prior 
to  first  registration  (m) ;  and  it  is  thought  that  his  legal 
estate  and  interest  under  his  incumbrance  vnU.  remain 
paramount  to  and  unaffected  by  the  registration  of  the 
purchaser  as  proprietor  of  the  land  (w),  and  that  he  will 
be  enabled  to  register  himself  as  proprietor  of  the  in- 
cumbrance without  losing  these  advantages  (o).  There 
is  no  disadvantage  in  this  plan  to  the  ])urchnser,  if  he  is 

(A)  Above,  pp.  380  Kq.  would  not  pass  to  the  mortgagee  ; 

(*)  2  Key  &  Elph.  Free.  Conv.  see  above,  pp.  381,  382. 

925  —  930,  Sth  ed.  :  283,  9th  ed.  ;  (/)  iSec  above,  pp.  381,  u.  {c  , 

Prideaux,    Free.    Conv.    ii.    803,  382. 

19th  ed.;  Eueyclopredia  of  Forms,  {in)  Above,  pp.  1174  .v^.,  1228  S(?. 

viii.  52  i,  n.  (n)  Above,  pp.  llGS,nn.  (;;,  7,  )•), 

(/■■)  It  is  thouo-ht  that,  if  the  1176,1181,  1228  w/. 

ri<i-ht  of  redemption  were  reserved  (o)  Above,  p.  117o. 
to  the  purchaser,  the  legal  estate 

W. II.  2o 
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to  be  registered  with  an  absolute  title  as  proprietor  of 
the  land;  for  such  registration  will  have  the  effect  of 
extinguishing  any  outstanding  equitable  interests  ad- 
verse to  his  own.  If  however  the  purchaser  is  to  be 
registered  with  a  possessory  title  or  is  not  to  be  regis- 
tered, he  will,  as  he  has  had  a  conveyance  of  a  mere 
equitable  estate,  take  subject  to  any  prior  equitable 
interests  which  may  have  affected  the  land  sold  in  the 
vendor's  hands  and  have  not  been  duly  assured  to  the 
mortgagee  or  to  himself  (ja).  But  it  appears  that  the 
purchaser  must  run  this  risk  if  the  parties  propose  to 
evade  the  necessity  for  registration.  If  the  above  plan 
cannot  be  adopted,  as  where  the  vendor  is  selling  under 
a  trust  for  (q)  or  power  of  sale  or  under  the  power  of 
sale  given  by  the  Settled  Land  Acts,  or  has  stipu- 
lated that  the  purchaser  shall  be  registered,  the  like 
procedure  must  be  followed  as  in  the  case  of 
a  mortgage  of  land  already  registered  (r) ;  that  is  to 
say,  after  the  conveyance  of  the  land  sold  to  the  pur- 
chaser, ho  must  execute  an  unregistered  mortgage 
thereof  to  the  mortgagee,  covenanting  to  execute  (after 
his  registration)  to  the  mortgagee  a  transfer  of  the 
land    (subject  to  redemption)   or  a  registered  charge 


(;;)  Above,  p.  476  and  n.  (q).  would  not  be  "a  conveyance  exe- 

{q)  It  is  sucrsrested  that,  where  cuted  on  sale,  by  virtue  whereof 

the  vendor  holds  the  legal  estate  there  is  conferred  or  completed  a 

on  trust  for  sale,  as  also  where  he  title  under  which  an  application 

is  absolute  owner,  the  following  may  be  made  for  registration  as 

course  may  be  tnken  : — Let  the  first   proprietor    of    land  "  ;     see 

Bale  be  completed  by  a  conveyance  above,  pp.  381,  n.  (r),  382.     The 

to  the  purchaser  in  common  form.  previous  conveyance  to  the  pur- 

This  will  leave  the  legal  estate  in  chaser  would  have  already  con- 

Ihe  vendor  on  trust  for  the  pur-  ferrcd  on  him  a  complete  title  to 

chaser.     Then  let  the  vendor  and  be  registered  as  first   proprietor 

purchaser  together  mortgage  tlie  of  the  land  ;  above,  p.  382,  n.  (/). 

iiind  to  the  mortgagee,  the  vendor  It  is  thought  that,  if  after  this 

concurring  as  ;i    bar(!  trustee  of  the   ])m'(haser's    title    should   be 

the  legal  esttite  at  the  purchaser's  registered,  tlie  mortgagee  would 

direction,   and    the   right  of   re-  be  in  the  position  of  an  incum- 

dcmptifju  lieing  reserved   to  the  brancer  prior  to  first  registration  ; 

purchaser,  his  heirs  and  assigns.  above,  ]).  12-53. 
It   is   submitted   that    this  deed  (r)  Above,  jip.  1250 — Ti.W  and 

would  be  a  pure  mortgage  and  n.  {d). 
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thoi'coii  coupled  with  a  oonvovancc  of  the  le»al  estate, 
according  to  the  form  of  securit}-  agreed  to  bo  adopted. 
And  sueli  transfer,  or  charge  and  conveyance,  must  l)o 
executed  accordingly  (s).  But  in  this  case,  unless  pay- 
ment of  the  purchase  money  can  be  delayed  until  the 
registration  of  the  ])urchaser's  title  is  ready  for  com- 
pletion (t),  the  mortgagee  is  exposed  to  the  dangers 
involved  in  advancing  his  monej^  against  the  conveyance 
of  a  mere  equitable  estate  (u) .  He  may  be  Avilling  to 
run  this  risk  if  ho  be  making  the  loan  on  his  own 
account:  but  he  can  scarcely  bo  advised  to  take  it 
where  ho  is  a  trustee  proposing  to  invest  the  trust 
money  on  the  mortgage. 

The  writer  must  here  conclude.  In  the  chapter  now 
ended  he  has  not  attempted  more  than  to  examine  the 
leading  principles,  which  should  guide  the  conveyancer 
instructed  to  carry  out  a  sale  of  registoi-ed  land.  The 
subject  is  so  intricate  that  it  would  require  a  whole 
treatise  to  expound   it  fully. 


is)  2  Key  &  Elph.  Prec.  Conv. 
927—930,  8th  ed.  ;  283.  284,  294 
—298,  9th  ed.  Under  the  Land 
Transfer  Rules  (1903),  9G,  the 
purchaser,  liaving  (with  the  ven- 
dor's consent)  the  right  to  apply 
for  registration  as  first  proprietor 
of  the  land,  may,  before  he  is  so 
registered,  transfer  or  charge  the 
land  in  the  same  manner  as  if  he 
were  so  registered ;  and  such 
transfer  or  charge  will,  when 
completed  by  registration,  have 


the  same  effect  as  if  the  person 
making  it  were  so  registered. 
And  under  rule  117,  a  priority 
notice  may  be  obtained  in  favour 
of  such  a  transfer  or  charge. 

yf)  See  above,  pp.  SSo,  386  ;  and 
see  previous  note  as  to  a  priority 
notice.  On  a  sale  by  auction  the 
vendor  would  stipulate  for  pay- 
ment of  the  purchase  money 
before  the  purchaser's  registra- 
tion. 

I'l)  Above,  p.  476  and  n.  [q). 


25  (2) 
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CHAPTER  XXI. 

OF  THE  DEATH  DUTIES. 

The  death  We  uoav  como  to  the  Subject  of  the  death  duties,  hy 
■which  term  the  taxes  imposed  on  the  succession  to  pro- 
perty after  death  are  commonly  referred  to.  As  Ave 
have  seen  (a)  it  is  the  duty  of  the  conveyancer  advising 
the  23i^irchaser  to  see  that  none  of  these  remains  charged 
on  ithe  lands  sold .  A  short  account  of  these  duties  will 
not  therefore  be  out  of  place. 

Probate  duty.  Tho  earliest  of  the  death  duties  is  that  commonly 
called  probate  duty  (6);  which  was  a  stamp  duty  im- 
posed on  the  grant  of  probate  of  a  will  or  of  letters  of 
administration  in  respect  of  the  value  of  the  deceased 
person's  personal  estate  situate  within  the  jurisdiction 
of  the  Court  granting  the  probate  or  administration  (c) . 
Wills  of  real  estate  not  formerly  requiring  to  be 
proved  (d),  probate  duty  was  never  payable  in  respect 
of  any  interest  in  land  to  which  the  testator  Avais  entitled 
as  real  estate,  whether  at  law  or  in  equity  (e) .  It  Avas 
not  therefore  payable  on  lands  directed  by  Avill  to  be 
sold,  or  settled  by  the  testator  himself  on  a  revocable 
trust  for  sale  and  payment  to  himself  of  the  proceeds  (/) . 
But  probate  duty  Avas  payable  in  respect  of  any  equit- 
able interest  in  lands  Avhich  Avas  absolutely  impressed 
with  llio  character  of  personalty,  as  tho  interest  of  a 

(n)  Above,  p.  174.  (<)  See   1  AVms.   Exors.,  pt.  i. 

(h)  See  Hanson,  Death  Dutie.**,  bk.    vii.    pp.    017   f/.,    7th    ed. ; 

1,  10,  Ith  o(\.  Hanson,   Death  Duties.  274,  4th 

(r)  1  WniH.  Exors.,  pt.  i.  l)k.  vii.  ed.  ;  679,  5th  ed. 

pp.  G17  sf/.,  7th  ed.  :  Wins.  Ters.  ( f)  Jfdt.son  v.   Siriff,  8  Beav. 

Prop.  451,  16th  ed.  368,  9  Jur.  521. 

(rf)  Above,  p.  162. 
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vendor  of  lands  {g)  or  of  a  cestui  que  trud  under  an 
absolute  trust  for  sale  {h),  the  interest  of  a  partner  in 
real  estate  forming-  part  of  the  partnership  assets  (r, 
or  real  estate  purchased  under  an  order  in  Lunacy  with 
the  accumulations  of  the  income  of  a  lunatic's  person- 
alty and  declared  in  the  conveyance  to  belong  to  him 
as  personal  estate  {h) .  Leaseholds  for  years,  being  Leabeholdt. 
chattels,  were  of  course   subject   to  probate  duty(Z). 

Purchasers   investigating   a    title    to    anv   personalty-,  Purchasers 

1-11  1   1  -ii  •  "  neea.  not 

which  has  passed  by  will  or  on  intestacy,  are  not  con-  inquire  as  to 

cerned  to  inquire  whether  the  probate  duty  was  duly  P^^^^°^°* 
paid.  Their  only  care  need  be  to  obtain  production  of 
the  probate  copy  of  the  will  or  thel'^tteis  of  administra- 
tion; neither  of  which  would  be  issued  until  thi'  duty 
was  paid  {m).  Probate  duty  was  payable  by  the  ex;'- 
cutor  or  administrator  (?z) :  it  w^as  not  made  a  charge 
on  the  property  according  to  the  value  wdiercof  it  was 
levied.  But  the  statute,  by  which  personalty  subject 
to  a  general  power  of  appointment  exercised  by  will 
Avas  first  made  liable  to  probate  duty,  provided  that 
the  duty  so  imposed  should  be  a  charge  on  the  pro- 
perty in  respect  of  which  it  was  payable  (o).  We  may 
notice  that  an  executor  may  lawfully  dispose  of  his 
testator's  chattels,  whether  real  or  personal,  before  ob- 
taining probate  (p);  he  may  be  obliged  to  do  so  to 
obtain  money  to  pay  the  necessary  duty.  In  such  case 
a  purchaser  from  him  would  take  the  property  sold 
free  from  any  charge  of  probate  duty:  but  if  it  were 
subsequently  necessary  to  prove  the  executor's  title  to 
make  the  sale,  the  probate  of  the  will  would  be  the 

{y)  A.-G.  V.  Bninniiig,  8  H.  L.  (w)  See  stats,  oo  Geo.  III.  c.  184, 

C.  243,  6  Jnr.  N.  S.  1083.  .ss.  38.  4o,  47;  44  Vict.  c.  12,  s.  30. 
(/()  A.-G.   V.   Lomus,   L.    K.  it  «)  Stat.  .J5  Geo.  III.  c.  184, 

Ex.  29.  s.  37. 

(i)  A.-G.  V.  Huhbuck,  13  Q.  B.  (o,  Stat.  23  &  24  Vict.   c.    IT), 

D.  275.  ss.  4,  5. 

ik)  A.-G.  V.  Ailcsltn-i/,  12  .\pi).  (p)  1  Wms.  Exora..  pt.  i.  bk.  iv. 

Cas.  672.  "  ch.  i.  §  2,  pp.  302  sij.,  7tli   ed. ; 

(/)  1  Wms.  Exors.,  pt.  i.  bk.  vii.  above,  p.  231,  n.  (;;). 
p.  622,  n.,  7th  ed. 
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only  evidence  available  in  a  court  of  justice  (q).  Pro- 
bate duty  was  abolished  by  the  Finance  Act,  1894  (r), 
as  regards  property  chargeable  with  the  estate  duty 
thereby  introduced,  and  such  estate  duty  was  substi- 
tuted therefor  in  the  case  of  persons  dying  after  the 
1st  of  August,  1894. 


Legacy  duty. 


Leaseholds. 


Legacies 
charged  on 
7'eal  estate,  ur 
the  proceeds 
of  sale 
thereof. 


Legacy  duty,  is  payable  on  all  legacic--;,  whether  given 
specifically  or  in  one  sum  or  by  way  of  annuit}^  or  in 
any  other  form,  which  are  payable  out  of  the  testator's 
own  personal  estate,  or  any  personal  estate  over  which 
he  had  a  power  of  appointment;  on  all  gifts  of  the 
residue  or  any  share  of  the  residue  of  a  testator's 
])crsonal  estate;  and  on  any  personal  estate  or  share 
therein  devolving  upon  intestacy  under  the  Statutes  of 
Distribution  (.s) .  But  appointments  by  will  under  a 
limited  power  of  appointment,  to  which  any  sum  of 
money  was  subjected  by  marriage  settlement  for  the 
benefit  of  any  persons  specially  named  as  the  objects  of 
the  power  or  of  the  testator's  issue,  Were  exempted  from 
legacy  duty  (t) .  Leaseholds,  as  chattels,  WTre  originally 
subject  to  legacy  duty:  but  by  the  Succession  Duty 
Act,  1853  (m),  they  were  made  liable  to  succession  duty 
instead.  Gifts  made  by  will  of  real  estate  in  specie 
were  never  chargeable  with  legacy  duty.  But  legacy 
duty  was  payable  on  any  legacy  (whether  given  in  one 
sum  or  by  way  of  annuity  or  in  any  other  form  (x)) 
charged  upon  the  testator's  real  estate  or  given  out  of 


[q)  Ibid. ;  Plnueij  v.  Pbmrij,  8 
B.  &  C.  335  ;  Brazier  v.  Ifudxo//, 
8  Sim.  67  ;  Pinney  v.  Hunt,  G  Ch. 
D.  98. 

(;•)  Stat.  57  &  SS  Vict.  c.  ;U), 
ss.  1,  24,  and  First  Schedule. 

[x]  Stats.  150  Geo.  III.  c.  52, 
s.  2  :  5o  Geo.  III.  0.  184,  Sched., 
pt.  iii.,  amended  by  8  &  9  Vict. 
c.  76,  s.  4  :  and  51  &  52  Vict.  c.  K, 
H.  21  (2)  ;  Wms.  Fers.  I'rop.  458, 
lOth    cd.      The    rates    of    legacy 


duty  are  the  same  as  those  of 
succession  duty  ;   see  below. 

(0  Stat.  8  &  i)  Vict.  c.  76,  s.  4. 
Such  appointments,  however,  give 
rise  to  a  liability  to  succession 
duty  ;  see  below. 

(«)  Stat.  16  &  17  Vict.  c.  51, 
s.  li). 

(.(•)  Stat.  8  &  9  Vict.  c.  76,  s.  4, 
replacing  45  Geo.  III.  c.  28,  s.  4; 
36  Geo.  ill.  c.  62,  s.  7  ;  see  A.-G. 
V.  Wmh;  1910,  1  K.  B.  703. 
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any  moneys  to  arise  by  the  sale,  niorti^ai^e  or  other 
disposition  ol*  his  real  estate,  and  also  on  any  bequest 
of  the  whole  or  any  share  of  the  ch^ar  residue  (after 
deducting  debts,  funeral  expenses,  legacies  and  other 
charges  first  made  payable  ther(>out,  if  any)  of  tlu; 
moneys  to  arise  from  the  sale,  mortgage  or  other  dis- 
position of  any  real  estate  directed  {y)  by  will  to  be 
sold,  mortgaged  or  otherwise  disposed  of  (2).  This 
duty  was  not  charged  by  statute  on  the  real  estate  in 
question  (a),  but  was  made  ])ayable  by  the  trustees 
to  whom  the  real  estate  should  bo  devised,  or  if  there 
should  be  no  trustees  then  by  the  persons  entitled  to 
the  real  estate  subject  to  any  such  legacy  {h).  The 
persons  for  the  time  being  entitled  to  any  real  estatx^ 
charged  with  any  legacy  or  annuity  given  by  will 
might  therefore  be  liable  to  pay  the  legacy  duty  there- 
on (c) .  But  purchasers  of  lands  devised  on  trust  for 
sale  or  otherwise  directed  by  will  to  be  sold  took  them 
free  from  any  charge  of  legacy  duty  imposed  on  any 
part  of  the  proceeds  of  sale  {d) .  By  the  Inland 
Revenue  Act,  1888  (e),  legacy  duty  shall  not  be  levied 


(//)  If  the  directiou  for  sale  were 
absolute,  leurnoy  duty  became  pay- 
able, notwithstanding  that  the 
beneficiary  elected  to  take  the 
property  in  specie,  as  real  estate ; 
A.-G.v.  Holford,  1  Price,  426: 
inWuimmH  V.  Adv.-Geti.,  10  CI.  A: 
Fin.  1.  If  the  dire(;tion  for  sale 
Avere  discretionary,  and  no  sale 
was  made,  no  legacy  duty  was 
payable;  A.-G.v.  Manc/lea,  5  M. 
&  W.  120;  Ade.-Got.'v.  Smith, 
1  Maeq.  760.  The  decisions  were 
conflicting  on  the  question  whe- 
ther duty  was  payable  when  the 
direction  for  sale  was  discre- 
tionary, and  a  sale  took  place  in 
consequence.  If  in  such  case  the 
proceeds  of  sale  became  liable  to 
be  re-invested  in  the  purchase  of 
land,  or  applied  ia  paying  off 
incumbrances,  no  duty  was  pay- 
able :  but  if  the  proceeds  of  sale 
became  divisible   as   persoualty, 


they  were  liable  to  legacy  dut}". 
See  Re  Jivmi^,  2  C.  M.  &  R.  206  ; 
A.-G.  V.  Maui/les,  5  M.  ^:  W. 
120  ;  A.-G.  V.  'fiimcijx,  I  Ex.  749  ; 
Jfu/es  V  Jennixgs,  8  Ex.  830  ; 
2  Wins.  Exor-i.,  pt.  iii.  bk.  v. 
ch.  ii.  pp.  1628  — 1G<0,  7th  ed.  ; 
Hanson,  Death  Duties,  469,  5th 
ed. 

[S)  Stat.  00  Geo.  III.  c.  181. 
Sched.,  pt  iii.  These  duties  were 
first  imposed  by  stat.  45  Geo.  111. 
o.  28  ;  2  Wms.  Exors.,  pt.  iii. 
bk.  y.  p.  1583,  7th  ed. 

[a]  Noel  V.  Henlnj,  1  Price,  2)3. 

(/;)  Stat.  4  5  Geo.  III.  c.  28, 
s.  5. 

(ej  A.-G.  V.  Jackson,  2  Cr.  & 
Jer.  101  ;  Stow  v.  Davenport,  6 
B.  &  Ad.  359. 

(ilj  Hanson,  Death  Duties, 
386.  387,  5th  ed. 

(e)  Stat.  51  &  52  Vict.  a.  8, 
s.  21  (2). 
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Legacies 
charged  on 
real  estate 
now  liable  to 
succession 
duty. 


and  paid  in  respect  of  any  legacy  (/)  payable  or  having 
effect  or  being  satisfied  out  of  or  charged  or  rendered  a 
burden  upon  the  real  or  heritable  estate  of  any  person 
dying  on  or  after  the  1st  of  July,  1888,  or  the  rents  or 
profits  thereof,  which  such  person  shall  have  had  any 
right  or  power  to  charge,  burden  or  affect  with  the 
payment  of  money,  or  out  of  or  upon  any  moneys  to 
arise  from  the  sale,  mortgage  or  other  disi^osition  of  au}' 
such  real  or  heritable  estate  or  any  part  thereof:  but 
succession  duty  shall  be  levied  and  paid  in  respect  of 
every  such  legacy  as  a  succession  to  personal  property . 
Legacy  duty  is  properly  payable  by  the  executor  before 
the  legacy  is  paid  or  satisfied  {g) .  But  if  a  legatee  be 
put  into  possession  of  the  property  bequeathed  to  him, 
without  payment  of  the  legacy  duty,  he  will  become 
liable  to  the  Crown  for  the  duty  (A).  And  a  purchaser 
from  such  a  legatee  incurs  a  like  liability  (i) .  Pur- 
chasers from  legatees  of  property  subject  to  legacy  duty 
should  therefore  require  production  of  the  receipt  for 
payment  of  the  duty.  But  purchasers  from  executors 
selling  under  their  general  power  to  dispose  of  the 
testator's  personalty  are  not  concerned  to  inquire  as  to 
the  payment  of  legacy  duty  {k) . 


Succession 
duty. 


Succession  duty  was  made  payable  by  the  Succession 
Duty  Act,  1853  (/),  in  respect  of  the  succession  on 
death  (m)  on  or  after  the  19th  of  May,  1853,  to  the 
beneficial  interest  in  any  real  or  personal  property  («), 
or  the  income  thereof,  either  by  virtue  of  any  disposi- 


(/)  A  gift  of  the  residue,  after 
payment  of  debtsor  other  charges, 
of  the  moneys  to  arise  from  tlio 
sale  of  real  estate  directed  by 
Avill  to  be  sold  (above,  p.  )'2o8), 
would  be  a  legacy. 

{ff)  Stat.    o(J    Geo.    III.    c     hi, 

nH.fi,  ;{G. 

(//;  Sect.  G. 

(i)  Urj/nn  v.  Manx'toii,  'i  .Iwr. 
N.     S.     473  ;      Hanson,     Death 


Duties,  409,  4th  ed. 

(/i)  See  above,  p.  I'ioS. 

(/)  Stat.  IG  i:  17  Vict.  c.  51. 

[in)  And  on  death  alone  ;  see 
A.-G.  V.  Eyres,  1909,  1  K.  B. 
723. 

(h)  In  the  construction,  and 
for  the  purposes  of  this  Act,  the 
tt>rni  fc<tl  prupciiy  includes  lease- 
hold hereditaments,  and  the  term 
pcrnoua/ prupt'iii/duua  nut ;  suet.  1. 
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tion  of  the  properly  or  on  devolution  by  law(o', : 
except  ill  cases  where  legacy  duty  was  already  charge- 
able in  respect  of  the  succession  (p) .  It  is  the  dis- 
position or  devolution  giving  rise  to  the  succession  (not 
the  succession  itself)  which  creates  the  liability  to 
succession  duty  (q):  but  no  duty  is  payable  in  respect 

(o)  Sects.  2,  10,  54:.  chargeable  with  succession  duty, 

(p)  Sect.  18.     But  leascholcLs,       instead  of  legacy  duty. 
as   we    have    seen,    were    made 

(q)  See  sect.  2,  which  is  iu  these  words:  —  ''Every  pant  or  future 
di.sposition  of  property,  by  reason  wliereof  any  person  has  or  shall 
become  benefi(!ially  entitled  to  any  property  or  the  income  thereof 
upon  the  death  of  any  person  dying  after  the  time  appointed  for  tlie 
commencement  of  this  Act,  either  immediately  or  after  any  interval, 
either  certainly  or  contingently,  and  either  originally  or  by  way  of 
substitutive  limitation,  and  every  devolution  by  law  of  any  beneficial 
interest  iu  property,  or  the  income  thereof,  upon  the  death  of  any 
person  dying  after  the  time  appointed  for  the  commencement  of  this 
Act,  to  any  other  person,  iu  possession  or  expectancy,  .sliall  be  deemed 
to  have  conferred  or  to  confer  on  the  person  entitled  by  reason  of 
any  such  disposition  or  devolution  a  '  succession '  ;  and  the  term 
'  successor '  shall  denote  the  person  so  entitled  ;  and  the  terna 
'  predecessor '  shall  denote  the  settlor,  disponer,  testator,  obligor, 
ancestor,  or  other  person  from  whom  the  interest  of  the  su  -cessor  is 
or  shall  be  derived."  By  sect.  1,  the  term  "succession"  shall  denote 
any  property  chargeable  witli  duty  under  this  Act.  By  sect.  10,  as  Rates  of 
amended  by  stat.  10  Edw.  VII.  c.  8,  s.  58  (1),  duty  is  charged  on  such  succession 
"  successions  "  at  the  following  rates  : — Where  the  successor  is  to  the  duty, 
predecessor — 

(1)  Lineal  issue  or  ancestor,  or  husband  or  wife,  1/.  per  cent., 

subject  to  the  exemptions  mentioned  below. 

(2)  Brother  or  sister,  or  descendant  of  a  brother  or  sister,  ol. 

(originally  3/ )  per  cent, 

(3)  Brother  or  sister  of  the  father  or  mother,  or  descendant  of 

such  brother  or  sister,  10/.  (originally  bl.)  per  cent. 

(4)  Brother  or  sister  of  the  grandfather  or  grandmother,  or 

descendant  of  such  brother  or  sister,  10/.  (originally  6/.) 
per  cent. 

(5)  In    any   other   degree   of    collateral    consanguinity,  or   a 

stranger  in  blood,  10/.  per  cent. 

Legacy  duty  is  charged  at  the  same  rates  ;  stats.  55  Geo.  III. 
c.  184,  Sched.,  pt.  iii.  ;  10  Edw.  VII.  c.  8,  s.  58.  A  person  charge- 
able with  succession  or  legacy  duty,  who  shall  have  been  married  to 
any  wife  or  husband  of  nearer  consanguinity  than  himself  or  herself 
to  the  predecessor,  pays  the  same  rate  of  duty  only  as  such  wife  or 
husband  would  have  been  chargeable  with  ;  stat.  16  &;  17  Vict.  c.  51, 
s.  11. 

Where  property  becomes  subject  to  a  trust  for  any  charitable  or  Property 
public  purposes  under  any  disposition  which,  if  made  in  favour  of  an   subject  to 
individual,  would    confer  on    him    a   succession,   succession    dut  i-   is   ('haritable  or 
payable  in  respect  of  such  property,  upon  its  becoming  subject  to  public  trusts, 
such  trusts,  at  the  rate  of  10/.  per  cent,  on  the  amount  or  principal 
value  thereof;  stat.  16  &  17  Vict.  c.  51,  s.  16. 
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Legacy  and 
f-uccessioii 
duty  as 
between  issue 
and  ancestor 
and  husband 
and  wife. 


Exemptions 
in  such  cases. 


Other 

exemption.'- 


of   any   interest    in    property    until   sonic   porson    has 
become  entitled  tlioreunder  in  jDOssossion  (r) .    If  there- 


Legacy  or  .'succession  duty  at  the  rate  of  one  per  cent,  a.s  between 
lineal  issue  and  ancestor  was  not  payable  in  respect  of  any  property 
on  the  value  of  which  either  probate  or  account  duty  (see  below)  had 
been  paid  under  the  Inland  Revenue  Act,  1881  (stat.  44  Vict.  c.  12, 
s.  41),  or  in  respect  of  property  chargeable  with  estate  duty  under  the 
Finance  Act,  1894  (stat.  57  &  ')8  Vict.  c.  30,  ss.  1,  '24,  and  First 
Scliedule  ;  see  below),  on  any  death  occurring  rffter  the  1st  Aug.  1894 . 
And  legacy  or  succession  duty  was  not  payable  as  between  husband 
and  wife  on  any  death  occurring  hrfore  the  30th  April,  1909  ;  see  stats. 
.)5  Geo.  III.  c.  184,  Sched.  pt.  iii. ;  16  &  17  Vict.  c.  51.  s.  18;  10 
Edw.  VII.  c  8,  s.  58  (2,  4).  But  by  the  Finance  (1909-10)  Act,  1910 
(stat.  10  Edw.  VII.  c.  8,  s.  58  (2 — 4)),  legacy  and  succession  duty  at 
the  rate  of  one  per  cent,  were  re-iniposed  as  between  lineal  issue  and 
ancestor  and  imposed  as  between  husband  and  wife,  subject  to 
exemption  in  the  cases  following  :  — 

(a)  Where  the  principal  value  of  the  property  passing  on  the  death 

of  the  deceased  in  respect  of  which  estate  duty  is  payable 
(other  than  property  in  which  the  deceased  never  had  an 
interest,  and  property  of  which  the  deceased  never  was 
competent  to  dispose  and  which  on  his  death  passes  to  per- 
sons other  than  the  husband  or  wife  or  a  lineal  ancestor  or 
de.-cendant  of  the  deceased)  does  not  exceed  15,000/.,  Avhat- 
ever  may  be  the  value  of  the  legacy  or  succession  ; 

(b)  Where  the  amount  or  value  of  the  legacy  or  succession  together 

with  any  other  legacies  or  sviccessions  derived  by  the  same 
person  from  the  testator,  intestate  or  predecessor  does  not 
exceed  1,000/.,  whatever  may  be  the  principal  value  of  such 
property ; 
((!)  Where  the  person  taking  the  legacy  or  succession  is  the  widow 
or  a  child  under  the  age  of  twenty-one  years  of  the  testator, 
intestate  or  predecessor,  and  the  amount  or  value  of   the 
legacy  or   succession   together   with   any  other  legacies  or 
successions  derived  by  the  same  person  from  the  testator, 
intestate  or  predecessor,  does  not  exceed  2,000/.,  whatever 
may  be  the  principal  value  of  such  property. 
By  sub-sect.  3,  in  this  section  the  expression  "deceased"  means, 
as  to  legacy  duty,  the  testator   or  intestate,  and  iu  the  case  of  a 
succession  arising  through  devolution   by  law  the  person  on  whose 
death  the  succession  arises,  and  in  the  case  of  a  succession  arising 
under  a  disposition,  the  person  on  whose  death  the  first   succession 
thereunder  arises.     And  by  sub-sect.  4,  this  section  shall  take  effect 
as  to  legacy  duty  where  the  testator  or  intestate  dies  on  or  after  the 
30th   April,   1909,  and  in  the  case  of  a  succession  arising  through 
devolution  by  law  oidy  where  the  succession  arises  on  or  after  that 
date,  and  in  the  case  of  a  succession  arising  under  a  disposition,  only 
if  ihi' first  succession  under  the  disposition  arises  on  or  after  that  date. 
Legacy  or  succes.'-iou  duty  is  not  ijayablt?  by  any  member  of  tlie 
royal  family  ;  stats.  55  Geo.  III.  c.  184,  Sched.  pt.  iii. ;    16  &  17  Vict. 
c.  51,  K.  18.     Succession  duty  is  not  payable  where  the  whole  succes- 
sion or  succesKions  derived  from  the  same  predecessor  and  passing  on 
any  death  to  any  person  or  persons  shall  not  amount  in  money  or 


(,•)    Stat.  16  4c  17  Vict.  c.  51,  s.  20. 
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i'orc  lands  be  scttloil   on   on(^   t'oi-  liio  wiih  reniaiudi'i'  LanflH  .settled 
in  tail  or  in  fee,  a  liability  to  suceession  duty  on  the  J^^j.  '^ 
death  of  the  tenant  for  life  is  immediately  created: 
but  the  duty  is  not  payable  until  his  death  (s).     Suc- 
cession duty  of  course  becomes  chargeable  on  a  testa- 
tor's death  in  respect  of  the  devise  of  any  beneficial  I^evise  or 

,      -,    .  .     debceut. 

interest  he  had  in  any  real  or  leasehold  property,  or  if 

a  man  die  intestate,  in  respect  of  the  devolution  of  his 

real  estate  to  the  heir  or  of  his  leaseholds  to  the  persons 

entitled  under  the  Statutes  of  Distribution  (/).     The  Joint  tenants 

duty  is  also   payable   on  succession  to  any  beneficial  entitled.   ' 

interest  in  any  property  by  rea-on  of  the  survivorship 

prevailing-  in  the  case  of  persons  jointly  entitled  (w). 

And  succession  on  death  under  an  exorcise  of  a  power  Exercise  of 

of  appointment,  "whether  o'oneral  or  limited,  is  as  well  P0"'*^5''"i 

'^'-  '  ^  '  appouitment. 

chargeable  with  duty  as  succession  under  a  direct  dis- 
position {x) .     Succession  duty  is   further  payable  in 

principal  value  to  100/. ;  stat.  16  &  17  Vict.  c.  51,  s.  18 ;  see  52  Vict, 
c.  7,  8.  10  (2).  Legacy  duty  i.s  not  payable  where  the  value  of  the 
whole  of  the  testator's  or  intestate's  personal  estate  does  not  amount 
to  100/  ;  .itat.  43  &  44  Vict.  c.  14,  s.  13.  And  where  the  net  value  of 
the  propertv,  in  respect  of  which  estate  duty  is  priyable  on  some  death 
(exclusive  of  property  settled  otherwise  than  by  the  will  of  the 
deceased)  does  not  exceed  1,000/.,  and  the  fixed  dutv  (payable  where 
the  gross  value  of  such  property  does  not  exceed  500/  )  or  estate  duty 
has  been  paid  upon  the  principal  value  of  that  estate,  the  legacy  and 
succession  duties  shall  not  be  payable  under  the  will  or  intestacy  of 
the  deceased  in  respect  of  that  estate :  stat.  o7  &  58  Vict.  c.  30, 
s.  16  (3)  :  see  s.  16  (2)  :  stat.  10  EdM\  VII.  c.  8,  s.  61  (2).  Also  in 
ca.ses  of  death  on  or  after  the  30th  April,  1909,  objects  of  national, 
scientific,  historic  or  artistic  interest  are  exempted  from  legacy  and 
succession  duty  while  enjoyed  in  kind  ;  and  such  duty  will  only 
become  chargeable  when  the  property  is  sold  and  then  only  in  re.spect 
of  the  last  death  on  which  the  property  passed;  stat.  10  Edw.  VI [. 
c.  8,  s.  63,  extending  59  &  60  Vict.  c.  28,  s.  20,  which  partially 
exempted  such  objects  from  estate  duty  ;  see  below. 

{s)  See  sects.  15,  20.  ;//r«/',4DeG-.  &  J.  340.  Inthecase 

[t)  22  &  23  Car.  II.  c.  10  ;  1  of  limited  powers,  the  succession 
Jac.  II.  c.  17,  s.  7.  is  deemed  to  be  derived  from  the 

(«)  Stat.  16  &  17  Vict.  c.  51,  donor  of  the  power  as  predecessor; 
8.  3.  sect.  4.     And  the  general  rule  is 

[x)  Succession  under  powers  the  same  in  the  case  of  gener.il 
of  appointment  is  provided  for  powers;  C7(«/7/ow  v.  ^.-^,4  App. 
partly  by  sect.  2  and  partlv  by  Cas.  427.  But  by  sect.  4,  cm  the 
sect.  4  ;  see  notes  thereto  in  Han-  exercise  of  a  general  power 
son's  Death  Duties,  527  sq.,  546  which  has  taken  effect  on  a  death 
.SY/.,  5th  ed.  ;  Re  Zoveiace'' s  Settle-       occurring   after    the  commence- 
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Increase  of 
benefit  bj' 
extinction  of 
charore.  &c. 


Succession 
subject  to 
prior  charge, 
6ze.  not 
created  by  the 
successor. 


Disposition 
reserving 
benefit  to  the 
grautor  for 
term  of  life. 


respect  of  the  increase  of  benefit  accruing  to  any  person 
upon  the  extinction  or  determination  of  any  charge, 
estate  or  interest,  to  which  his  property  is  subject,  and 
which  is  determinable  by  the  death  of  any  person  or 
at  any  period  ascertainable  only  by  reference  to 
death  (y) ;  as,  for  example,  where  an  heir  has  suc- 
ceeded, subject  to  the  right  of  his  ancestor's  widoAv 
to  dower  and  the  widow  dies,  or  where  one  has  taken 
land  under  a  voluntary  conveyance  inter  vivos,  sub- 
ject to  some  estate  or  interest  for  life,  and  the  owner 
of  the  life  interest  dies  (z) .  And  if  property,  in  re- 
spect of  which  succession  duty  is  payable,  be  subject 
to  any  prior  charge,  estate  or  interest  not  created  by 
the  successor  himself,  by  reason  whereof  the  successor 
shall  not  be  presently  entitled  to  the  full  enjoyment  or 
value  thereof,  the  duty  in  respect  of  the  increased  value 
accruing  upon  the  determination  of  such  charge,  estate 
or  interest  shall,  if  not  previously  paid,  compounded 
for  or  commuted,  be  paid  at  the  time  of  such  deter- 
mination (a) .  This  provision  applies  where  one  suc- 
ceeds in  possession  to  land  subject  to  some  rentcharge 
or  annuity  not  created  by  himself  (6)  or  to  land  let 
by  his  predecessor  for  any  term  of  years  at  a  ground 
rent  or  other  rent  lower  than  its  full  annual  value  (c) . 
And  to  prevent  evasion  of  the  Act,  where  any  disposi- 
tion of  propert3^  not  being  a  bond  fide  sale  and  not 
conferring  an  interest  expectant  on  death,  has  been 
made  with  the  reservation  or  assurance  of  or  contract 


ment  of  the  Act,  the  appointor  is 
to  be  deemed  to  be  entitled  to 
the  property  appointed  as  a  suc- 
cession derived  from  the  donor  of 
the  power.  If  in  such  a  case  the 
iil)pointmeiit  be  made  to  take 
effect  on  a  death  (as  if  it  be 
exercised  by  will  or  beinj^  exer- 
cised by  deed  its  (jperation  be 
suspended  until  the  determination 
of  some  life  interest),  the  ap- 
pointee will  lake  the  property  as 
a   buccession    derived    from    the 


appointor;  A.-G.  v.  Uptoti,  L.  R. 
I  Ex.  224. 

(y)  Sect.  5. 

(r)  See  Hardhuj  v.  Hariiing,  2 
Giff.  597  :  Hanson,  Death  Duties, 
.'i.V'— 5.35,  G05,  5th  ed. 

(<i)  Sect.  20. 

[b)  See  Re  Teuton,  7  H.  &  N. 
265. 

[c]  Re  Kidd  ^  Gibbonn'  Contract, 
1893,  1  Ch.  695  ;  Re  Weston  ^ 
Thu,na.-'s  Contrait,  1907,  1  Ch. 
244  ;  above,  p.  400. 
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for  any  benefit  to  tlio  grantor  or  any  other  person  for 
any  term  of  life  or  for  any  other  period  ascertainable 
only  by  reference  to  death,  succession  duty  is  charged 
on  the  determination  of  such  benefit  in  respect  of  the 
increase  so  caused  of  beneficial  interest  in  the  pro- 
perty (d):  and  succession  duty  is  made  payable,  where  Disposition  to 

^        "^,.  .   .  „  ,  ,  ^     -   ,        '  ,       take  efioct  at 

any  disposition  oi    property  has    been   made   to   take  a  period  ascer- 
effect  at  a  period  ascertainable  only  by  reference  to  the  tai"'^'^^'^'  only 

'■  .  "7  reiercnce 

date  of  the  death  of  any  person  dying  on  or  after  the  to  death. 

19th  of  May,  1853,  and  also  where  any  disposition  of  Immediate 

'  disposition 

property  purports  to  take  effect  presently  or  under  such  subject  to 
circumstances  as  not  to  confer  a  succession,  but  by  the  ^^^^'^^ 
effect  or  in    consequence    of    any  engagement,  secret  that  the  bene- 
trust,  or  arrangement  capable  of  being  enforced  in  a  gjjjp  shall  not 
court  of  law   or   equity,   the  beneficial  ownership  of  pass  till 
such  property  shall  not   bond  fide  pass  according  to 
such  disposition,   but    shall    in    fact  devolve    to  any 
person  on  death,  or  at  some  period  ascertainable  only 
by  reference  to  death  (e). 

Where  any  person  shall  take  a  succession  under  a  Succession 
disposition  made  by  himself,  then,  if  ,at  the  date  of  such  position  made 

disposition  he  shall  have  been  entitled  to  the  property  ^J  the  svicces- 
,   .        ,  .  ,  1       T        1       p  sor  himself. 

comprised  in  the  succession  expectantly  on  the  death  oi 

any  person  dying  on  or  after  the  19th  of  May,  1853, 

and  such  person  shall  have  died  during  the  continuance 

of  such  disposition,  he  shall  be  chargeable  with  duty  on 

his  succession,  at  the  same  rate  as  he  would  have  been 

chargeable  with  if  no  such  disposition  had  been  made: 

but  a  successor  shall  not  in  any  other  case  be  chargeable 

Avith  duty  upon  a  succession  taken  under  a  disposition 

made  by  himself.     And  no  person  shall  be  chargeable  Extiuction  of 

with  duty  upon  the  extinction  or  determination  of  any  creat'ed  by  ' 

charge,  estate,  or  interest  created  bv  himself,  unless  at  ^l^''  successor 

°  .  '  hmiseli. 

the  date   of   the   creation   thereof  he  shall  have  been 

{d)  Sect.  7.     See  A.-G.  v.  Johnson,  1903,  1  K.  B.  617. 
{e)  Sect.  8. 
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entitled  to  the  proj^erty  subjected  thereto  expectantly 

on  the  death  of  some  person  dying  on  or  after  the  19th 

Under  a  re-      of  May,  1853  (/) .   The  case  contemplated  by  the  former 

settlement  of  ^  ,  .         ^' ^  ....  f  .         ,      -  , 

lands  by  part  01  this  enactment  is  illustrated  by  the  resettlement 

tenants  for       q£  lands  limited  to  a  father  for  life,  with  remainder  to 

lite  and  in  _  _  _  _     ' 

tail.  his  son  in  tail,  the  estate  tail  being  assured  by  a  dis- 

entailing deed,  according  to  the  regular  practice,  to  such 
uses  as  the  father  and  son  shall  jointly  appoint,  and  the 
lands  being  limited  by  the  resettlement  to  the  father  for 
life,  with  remainder  to  the  son  for  life,  with  remainder 
to  trustees  for  a  term  to  raise  portions  for  the  son's 
younger  children,  with  remainder  to  the  son's  first  and 
other  sons  successively  in  tail.     In  such  case,  whatever 
were  the  date  of  the  resettlement,  if  the  father  died  on 
AH  succeed-     or  after  the  ]9tli  of  May,  1853,  the  son  succeeding  him 
tenant  for  life  ^^  tenant  for  life  became  liable  to  succession  duty  at 
take  under  a    f\^Q  game  rate  as  he  would  have  paid  if  there  had  been 

disposition  by  t      •       i  i         i 

the  tenant  in    no  resettlement,  all  uses  limited  under  the  resettlement 
*"^  ■  to  arise  after   the    father's    death  being  regarded  as 

taking  effect  out  of  the  original  estate  tail  and  there- 
fore as  created  by  a  disposition  made  by  the  son,  whose 
estate  tail  was  barred  (g) .     The  son's  children  there- 
fore become  liable  to  succession  duty  on  his  death,  in 
respect  of  their  estates  or  portions,  as  on  a  succession 
from  their  father;    and  if  the  son's  issue  should  fail, 
and  any  collateral  relations  succeed  to  any  estates  or 
portions  under  limitations  in  their  favour  contained 
in  the  resettlement,  they  will  in  their  turn  be  liable  to 
succession  duty  according  to  the  degree  of  their  rela- 
Even  though    tionship  to  the  tenant  in  tail .    And  if  on  a  ^-esettlemcnt 
under  powers    ^7  tenants  for  life  and  in  tail,  the  lands  are  limited 
created  by  the  jq  ^^^.j^  ^^(,g  r^^  ^-j^py  gliall  iointly  appoint  or  as  other 
resettlement.  ,  '.  ■        e 

persons  shall  appoint,  and  any  of  such  powers  is  after- 
wards exercised,  all  uses  limited   under  the  power  to 

(/)  Stat.  16  &   17  Vict.  c.  ol,  (y)  A.-G.  v.  Sibthorp,  3  H.  & 

H.  l2.     Ah  <(i  the  last  jjroviso,  see       N.    424  ;    Brutihrnoht     v.    A.-G., 
Ri  rn/ton,  7  ir.  &  N.  •2()0.  i)  H.  E.  C.  I;')0. 
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arise  after  the  tenant  for  life's  death  arc  considered, 
for  the  purposes  ol"  succession  duty,  to  take  effect  out 
of  tlic  estate  tail  and  to  be  created  by  a  disposition 
made  by  the  tenant  in  tail  {h) . 

Where  succession  duty  is  payable  on  any  personal  Assessment  of 
property  (other  than  leaseholds),  it  is  to  be  assessed  and  duty  ou 
paid  in  the  same  manner  as  if  such  personal  property  personalty, 
were  a  legacy    bequeathed    by    the   predecessor   to   the 
successor  (^) .    If  therefore  the  successor  becomes  abso- 
lutely entitled  to  such  property,  duty  is  chargeable  on 
the  principal  value  thereof  (/(:);    -whilst  in  the  case  of 
annuities  and  isuccessive  interests  the  duty  is  chargeable 

as    on    legacies    given    in    similar    form(Z).      By  the  On  real  ov 
o,  --rAi  ,1  •  1   leasehold 

buccession  Duty  Act,  the  duty  on  a  succession  to  real  property. 

or  leasehold  property  was  made  payable  on  the  value 

(to  be  calculated  according  to  the  tables  in  the  schedule 

to  the  Act  (w))   of  an    annuity  equal    to    the   annual 

value  (n)  of  such  property  during  the  successor's  life, 

(A)  He  Peyton,  7  H.  &  N.  265  ;  (/.)  Stat.   36  Geo.    III.   c.   52, 

A.-G.  V.  Floijrr,  9  H.  L.  C.  477  ;  s.  23. 

A.-G.v.  Smylhe,  ib.  497 ;  A.-G.  [1)   Stat.   36    Geo.  III.   c.   52, 

y.CecU,'L.'R.b^^.215\  Chctrlton  ss.    8,     10—12,    14;    CiuUon    v. 

V.  A.-G.,  4  App.  Gas.  427.  Cmldon,  4  Ch.  D.  583  ;   A.-G.  v. 

(i)  Stat.    16   &    17  Vict.  c.  51,  Aherdare,  1892,  2  Q.  B.  6S4. 

s.  32.  (»«)  Stat.  16  &  17  Vict.  c.  51, 

s.  31. 

(»)  As  to  the  rules  for  ascertaining  such  annual  value,  see  sects.  22, 
25,  26,  28,  31.  Where  the  annual  value,  at  the  time  wlien  the  successor 
became  entitled  in  possession,  was  nothing,  it  was  held  that  no  succes- 
sion duty  was  payable;  A.-G.  v.  Sefcon,  11  H.  L.  C.  257.  By  the 
Succession  Duty  Act,  succession  duty  was  made  payable  in  respect  of 
the  siiccessor's  interest  in  the  net  proceeds  of  sale  of  any  timber,  trees  Timber, 
or  wood  (not  beiug  coppice  or  underwood),  comprised  in  the  succession 
and  sold ;  sect.  23.  But  where  the  successor  has  sold  the  land  and 
growing  timber  together,  whether  at  one  price  or  at  separate  prices,  it 
has  not  been  the  practice  of  the  office  to  demand  duty  on  the  proceeds 
of  the  sale  of  the  timber  either  from  vendor  or  purchaser,  or  to  demand 
duty  if  the  purchaser  subsequently  cut  the  timber;  Hanson,  Death 
Duties,  626,  5th  ed.  By  the  Finance  (1909-10)  Act,  1910,  stat. 
10  Edw.  VII.  c.  8,  s.  61  (5),  succession  duty  pa}-able  in  respect  of 
woodlands  on  the  death  of  any  person  dying  on  or  after  the  29th  Woodlands. 
April,  1910,  is  to  be  governed  by  the  like  rules  as  are  there  laid  down 
as  to  the  payment  of  estate  duty  in  respect  of  land,  whereon  timber, 
trees,  or  wood  are  growing  (see  below,  p.  1294,  n.  [z) ) ;  except  that 
nothing  in  this  enactment  shall  affect  the  rate  of  succession  duty. 
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Where  the 
successor  is  a 
corporation , 
&c. 


or  for  any  less  period  during-  which  ho  might  be  en- 
titled; and  the  duty  was  required  to  bo  paid  by  eight 
equal  half  yearly  instalments,  commencing  at  the  end 
of  twelve  months  after  the  successor  should  have  be- 
come entitled  to  the  beneficial  enjoyment  of  the  pro- 
perty (o) .  But  if  the  successor  should  die  before  all 
such  instalments  should  have  become  due,  then  any  in- 
stalment not  due  at  his  decease  should  cease  to  b© 
payable;  except  in  the  case  of  a  successor  who  should 
have  been  competent  to  dispose  by  will  (p)  of  a  con- 
tinuing interest  in  such  property,  in  which  case  the 
instalments  unpaid  at  his  death  should  be  a  continuing 
charge  on  such  interest  in  exoneration  of  his  other  pro- 
perty, and  should  be  payable  by  the  owner  for  the 
time  being  of  such  interest  (q).  But  where  any  body 
corporate,  company  or  society  should  become  entitled, 
as  successors,  to  any  real  or  leasehold  property,  the 
duty  in  respect   thereof   was   required  to  be  assessed 


Advowsoii. 


TTiider  these  rules,  it  appears  that  the  value  of  the  timber,  trees  or 
wood  growing  on  woodlands  is  to  be  taken  into  account  at  the  death 
for  the  purpose  of  determining  the  value  of  the  woodlands,  but  the 
succession  duty  in  respect  of  the  timber,  &c.  is  only  to  become  payable 
either  (1)  on  the  net  moneys  received  from  the  sale  of  the  timber,  cicc., 
when  felled,  during  the  period  which  may  elapse  until  the  woodlands 
on  the  deiith  of  some  other  person  again  become  liable  to  succession 
duty,  or  (2)  if  at  any  time  the  timber,  trees  or  wood  are  sold,  either 
with  or  apart  from  the  land  on  whijh  they  are  growing,  then  at  that 
tune  and  in  respect  of  the  princii^al  value  of  the  timber,  &c.,  as 
ascertained  at  the  denth,  after  deducting  the  amount  (if  any)  of  such 
duty  since  paid  under  case  (1).  Purchasers  of  woodlands  must  have 
regard  to  this  liability,  and  see  that  any  duty  charged  thereon  in 
jespect  of  the  timber,  trees  or  wood  is  discharged  by  the  vendor  before 
the  completion  of  the  .-ale.  Succession  duty  is  not  payable  in  respect 
of  any  advowson  or  church  pitronage  conq^rised  in  any  succession, 
unless  the  same  or  some  light  of  present;ition  or  other  iutere.»t  therein 
be  disposed  of  fur  money  or  money's  worth  by  or  in  concert  with  the 
successor,  when  he  is  chargeable  with  duty  on  the  .anioui  t  or  value 
of  the  proceeds  of  such  disposition  ;  stat.  IG  &  17  Vict.  c.  51,  8.  24. 
{(>)  By  stat.  51  &  52  Vict.  c.  8,       further  annual  instalments  with 


«.  22,  tlio  successor  has  the  option 
of  flaying  half  the  sucf^ession  duty 
by  four  equal  animal  int-tahucnts, 
commencing  at  the  end  of  a  year 
after  entering  upon  enjoymc^nt, 
and  the  other  half  either  upon 
the  day  of  payment  of  the  last 
of  such  instalments,  or   I)y  four 


interest  at  4/.  ])er  cent,  on  the 
amount  remainiuLT  unpaid. 

(;;,  A.-(.\  v.  Jlal/r/l,  2  II.  &  N. 
3G8. 

(-7)  Stat.  IG  &  17  Vict.  c.  51, 
8.  21  ;  see  sect.  1,  above,  p.  r2G0, 
n.  (h). 
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on  the  principal    value  of    such    property  (r) .     And  Property  sub- 

.  ,  1  ,  1  •      •      1   3^*^*  *°  public 

succession  duty  was   made  payable  on  the  principal  or  charitable 

value  of  any  property  becoming  subject  on  the  death  ''"**  ^' 

of  any  person  to  a  trust  for  any  charitable  or  public  succession 

purposes  (s).    By  the  Finance  Act,  1894  (t).  succession  <^"*y  °°^, 

t^      r   ^        \   ''  •'  .      .  chargeable  on 

duty  is  now  made  payable  on  the  principal  value  (less  the  principal 

the  estate  duty  created  by  that  Act  and  the  expenses  or  leLehoM 
of  paying  the  same)  of  any  real  or  leasehold  pro-  estate. 
perty  {u),  if  the  successor  is  "competent  to  dispose  of 
the  property,"  that  is  to  say,  if  he  is  a  person  having 
"  such  an  estate  or  interest  therein  or  such  general 
power  as  would,  if  he  were  sui  juris,  enable  him  to 
dispose  of  the  property,  including  a  tenant  in  tail, 
whether  in  possession  or  not"  {x).  In  such  case  the 
succession  duty  is  made  "  a  charge  on  the  property  "  (//), 
and  is  payable  by  the  same  instalments  (to  commence 
twelve  months  after  the  successor  became  entitled  in 
possession)  and  with  the  same  interest  as  are  autho- 
rized by  the  Act  in  the  case  of  estate  duty  on  real  pro- 
perty {z) . 

Succession  duty  is  a  first  charge  on  the  interest  of  the  Charge  of 
,      ^  '  ,,  1    •      •         •      I  •       ■    ^  1   •        n    succession 

successor  and  oi  all  persons  claiming  m  his  right  m  all  ^uty. 

the  real  or  leasehold  (a)  property  in  respect  Avhereof  the 

duty  is  assessed;   and  is  a  first  charge  on  the  interest  of 

the  successor  in  the  personal  property  (other  than  lease- 

(r)  Sect.  27.    In  such  cases  the  the  terms  used  therein  bear  the 

duty  was  payable   by  the   same  meauings   attaclied    to   them    in 

instalments    as   upon   a    natural  that  Act    (see    above,    p.    1260, 

person's  succession   to  an  estate  n.  (w) )  ;    although   elsewhere  in 

in  fee  simple.  the  Finance  Act,  1894,  the  term 

(s)  Sect.    16  ;    above,   p.    1261,  real  property  is  used  in  its  usual 

n.  'q).     This  duty  is  appareutly  and     proper     legal     .sense;     see 

payable     immediately    and    not  sect.  6. 

by  instalments;  Hanson.   Death  {x)  Sect.  22  (2«). 

Duties,  505,  5th  ed.  (y)  Sect    IS;  cf.  the  language 

[t)  Stat.  57   &  58  Vict.  c.  30,  of    sect.    42   of    the    Succession 

8.  18.  Duty  Act. 

(m)  The  Act   says  "real  pro-  {z)  Sect.    18;    see   sect.  6   (8), 

perty  "  :  but  it  is  presumed  that,  stated  below, 

sect.  18  being  an  amendment  of  («)  See  beet.  1,  above,  p.  1260, 

the  Succession  Duty  Act,   1S53,  n.  («). 


W. — II. 
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holds)  in  respect  whereof  the  duty  is  assessed,  while  the 
property  remains  in  the    ownership    or  control  of  the 
successor,  or  of  any  trustee  for  him  or  of  his  guardian 
or  committee,  or  tutor  or  curator,  or  of  the  husband  of 
Succession       any  vife  who  is  the  successor.    Succession  duty  is  also 
debt.^    ^^^^  9-  debt  due  to  the  Crown  from  the  successor,  having,  in 
the  case  of  real  or  leasehold  property  comprised  in  any 
succession,  priority  over  all  charges  and  interests  created 
by  him:   but  the  duty  does  not  charge  or  affect  any 
other  real  or  leasehold  property  of  the  successor  than  the 
Where  settled  property   comprised   in    such    succession.     Where  any 
under  a  power  settled  real  or  leasehold  property  comprised  in  a  succes- 
of  sale.  gJQjj   £g   subject    to    any    power    of   sale,  exchange,  or 

partition,  exercisable  with  the  consent  of  the  successor, 
or  by  the  successor  with  the  consent  of  another  person, 
he  is  not  disqualified  by  the  charge  of  duty  on  his 
succession  from  effectually  authorizing  by  his  consent 
the  exercise  of  such  power,  or  exercising  any  power 
with  proper  consent,  as  the  case  may  be,  and  in  such 
case  the  duty  is  charged  substitutively  upon  the  suc- 
cessor's interest  in  all  real  or  leasehold  property  ac- 
quired in  substitution  for  the  property  before  com- 
prised in  the  succession,  and  in  the  meantime  upon  his 
interest  also  in  all  moneys  arising  from  the  exercise 
of  any  such  power,  and  in  all  investments  of  such 
moneys  (&). 

Persons  The  following  persons,  beside  the  successor,  are  pcr- 

forsuccLssion    sonally  accountable  to  the  Crown  for  succession  duty, 
duty.  jjui^  (-0  the  extent  only  of  the  property  or  funds  actually 

received  or  disposed  of  by  them  respectively;  that  is  to 
say,  every  trustee,  guardian,  committee,  tutor,  or  cura- 
tor, or  husband,  in  whom  respectively  any  property, 
or  the  management  of  any  property,  subject  to  such 
duty,  is  vested,  and  every  person  in  whom  the  same 

(A)  Sect.  42. 
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is  vested  by  alienation  or  other  derivative  title  at  the 
time  of  the  succession  becoming  an  interest  in  posses- 
sion. All  such  persons  are  authorized  to  compound 
or  pay  in  advance  or  commute  any  duty,  and  retain 
out  of  the  property  subject  to  any  such  duty  the 
amount  thereof,  or  to  raise  such  amount,  and  the  ex- 
penses incident  thereto,  at  interest  on  the  security  of 
such  property,  with  power  to  give  effectual  discharges 
for  the  same,  and  such  security  shall  have  priority 
over  any  charge  or  incumbrance  created  by  the  succes- 
sor. In  the  event  of  the  non-payment  of  such  duty 
as  aforesaid  every  person  so  made  accountable  will  be 
a  debtor  to  the  Crov/n  in  the  amount  of  the  unpaid 
duty  for  which  he  is  so  accountable  (c) . 

Where  the  interest  of  any  successor  in  any  personal  Duty  on 
property  (other  than  leaseholds)  shall  before  he  shall  t'^"-^"""e<i 

IT      1        ^     \  J  sucre.ssions  to 

have  become  entitled  thereto  in  possession,  have  passed  persoualty. 
by  reason  of  death  to  any  other  successor  or  successors, 
then  one  duty  only  shall  be  paid  in  respect  of  such 
interest,  and  shall  be  due  from  the  successor  who  shall 
first  become  entitled  thereto  in  possession;    but  such 
duty  shall  be  at  the  highest  rate  which,  if  every  such 
successor  had  been  subject  to  duty,  would  have  been 
payable  by  any  one  of  them  {di).     This  enactment  ap- 
plies only  to  successions   to  personalty  (e);    and  suc- 
cessions to  real  or  leasehold  property  are  principally 
regulated  by  the  construction  placed  on  the  following 
provisions  of  the  Act: — Where,  at  the  commoncement  Duty  payable 
of  the   Succession   Duty   Act,   any  reversionary    pro-  jntere^L''  " 
perty  expectant  on  death  was  vested,  by  alienation  or  transferred 

,,...,.  Ill       before  ihe 

other  derivative   title,    m   any  person   other  than  rlie  Sucoossion 

person  originally  entitled  thereto  under  any  such  dis-  ■L^'^ty  Act. 
position  or  devolution  as  is  mentioned  in  the  second 

(c)   Sent.  44.  A.    C.    .535,    5^3,    554  ;    Davey, 

\d)  Sect.  14.  L.  A.,  Northmnhcrlntd  v.  A.-G., 

(e)    WoiV.rton    v.   A.-G.,   1898,        1905,  A.  C.  406,  416. 

26  (2) 
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After  the  Act. 


Acceleration 
of  title  by 
surrender, 
merger,  «fcc. 


section  of  this  Act  (/),  the  person  in  whom  such  pro- 
perty was  so  vested  was  made  chargeable  with  duty 
in  respect  thereof  as  a  succession  at  the  same  time  and 
at  the  same  rate  as  the  person  so  originally  entitled 
would  have  been  chargeable  "wdth  if  no  such  alienation 
had  been  made  or  derivative  title  created.  And  where 
after  the  commencement  of  this  Act,  any  succession 
shall,  before  the  successor  shall  have  become  entitled 
thereto  or  to  the  income  thereof  in  possession,  have 
become  vested  by  alienation  or  by  any  title  not  con- 
ferring a  new  succession  in  any  other  person,  then  the 
duty  payable  in  respect  thereof  shall  be  paid  at  the 
same  rate  and  time  as  the  same  would  have  been  pay- 
able if  no  such  alienation  had  been  made  or  derivative 
title  created.  And  where  the  title  to  any  succession 
shall  be  accelerated  by  the  surrender  or  extinction  of 
any  prior  interests,  then  the  duty  thereon  shall  be  pay- 
able at  the  same  time  and  in  the  same  manner  as  such 
duty  would  have  been  payable  if  no  such  acceleration 
had  taken  place  [g) . 


Succession 
duty  on 
remainders  in 
realty  trans- 
mitted or 
transferred 
before  falling 
into  pos- 
session. 


Great  difficulty  has  been  encountered  and  much 
difference  of  opinion  expressed  in  ascertaining  the 
true  construction  of  the  Succession  Duty  Act  in 
respect  of  the  duty  payable  on  estates  or  interests 
in  remainder  or  reversion  (expectant  on  a  life  estate) 
in  real  or  leasehold  property,  when  they  have  been 
transmitted  or  transferred  before  they  fall  into  pos- 
session. The  provisions  above  quoted  apply  in  case 
of  the  transfer  oE  such  esta!:es  by  alicMiation  (which 
in  this  context  appears  to  mean  alienation  infrr  vivos 
only  {h)),  or    by    some    title    not    conferring    a    new 


(/)  Above,  p.  1261,  n.  iq). 

(f/)  Sect.  15.  ThiH  aectiou  has 
no  application  where  estates  for 
lifoatid  in  f no  in  roinaindor  limited 
in  dnf;iiilt  of  appoiiitTncnt  are  ox- 
tin^uished  by  an  Jippointment  to 
the  remainderman ;  and  in  hwM 


(iase  the  former  liability  to  suc- 
cession duty  is  removed;  A.-G. 
V.  Selbome,  1  K.  B.  388. 

(A)  Davey,  L.  A.,  Northtimber- 
fmd  v.  A.-G.,  1905,  A.  C.  406, 
417. 


ce!s.sion. 
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succession:  but  the  Act  is  silent  as  to  the  case  of  the 
transmission  of  such  estates  during  the  continuance 
of  the  life  estate  by  some  title  which  does  confer  a 
new  succession,  as  by  descent  or  devise;  and  the  true 
construction  of  the  Act  in  this  respect  has  never 
been  precisely  determined  by  judicial  decision  (i). 
It  appears  however  that,  if  during-  the  lifetime  of  Where  the 
the  tenant  for  life  the  remainder  has  been  transmitted,  tr^smitted^ 
solely  by  some  title  conferring  a  new  succession  and  solely  by  title 
not  by  alienation  noi-  by  any  title  not  conferring  a  jjew  sue- 
new  succession,  to  some  other  23orson  than  the  original 
remainderman,  succassion  duty  is  only  chargeable  at 
the  death  of  the  tenant  for  life  upon  the  new  succes- 
sion {k)  acquired  hy  the  person  then  becoming  entitled 
in  possession  from  the  person,  from  whom  he  immedi- 
ately derived  his  title  to  the  remainder,  as  prede- 
cessor (?);  and  the  duty  which  was  originally  charge- 
able prospectively  on  the  remainder  by  reason  of  the 
disposition  creating  it  {m)  ceases  to  be  payable.  The 
reason  alleged  for  the  original  duty  ceasing  to  be  pay- 
able in  such  cases  is  that  succession  duty  is  essentially 
a  tax  upon  the  value  of  the  successor's  interest  in  his 
succession,  when  that  interest  falls  into  possession  and 
(according  to  its  original  principle)  is  calculated  with 
reference  to  the  probable  duration  of  his  own  actual 
enjoyment  of  that  interest  {i.e.,  his  prospect  of  life 
as  from  the  time  when  he  becomes  entitled  in  posses- 


(t)  See  Re  Peyton,  7  H.  &  N.  used  in  the  Succession  Duty  Act, 

265,  303;  A.-G.  v.   Cecil,  L.  R.  not    in    its  ordinary  sense,    but 

6  Ex.    263,    272,    273;    S.-G.   v.  with    the     special     meaning    of 

Law   Revcrsionart/   Interest  Soci/.,  "  anv  property  chargeable  with 

L.   R.   8   Ex.   233,  238,   240;  Re  duty    under   this    Act";    above. 

Cooper  i.^- Allen  to  Harleehfi  Ch.T).  p.    1261,    n.    (q)  ;     U'olverton     v. 

802,    823—827,    disapproved    of,  ^.-C,  1898,  A.  C.  535,  543,  544, 

Wolvcrton  v.  A.-G.,  1898,  A.  C.  548,     549  ;      Northmiberland    v. 

535,    549—555,    and    overruled,  ^.-G.,  1905,  A.  C.  406,  416. 

A.-G.   V.   Xorthumberhmd,    1904,  [l)  See  Davey,  L.  A.,  North- 

2  K.  B.  762,  and  Northumberland  umberland  v.  A.-G.,  1905,  A.  C. 

V.  ^.-G^.,  1905,  A.  C.  406.  406,417. 

(k)  It  must  be  borne  in  mind  {»i)  See  above,  pp.  1261  — 1263. 
that   the   term    ' '  succession  ' '  is 
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No  (intj 
on  life 

estates  never 
falliiiji-  into 
possesbion. 


Transmission 
of  rf^mHiridnrs 
in  fee  befcire 
falling'  into 
possession. 


sion  (n));  consequently,  no  duty  is  payable  (except 
under  the  express  provisions  above  quoted  (o))  in  re- 
spect of  a  succession,  which  has  never  fallen  into 
possession  (p).  Thus  where  land  is  assured  by  X.  to 
A.  for  life  with  remainder  to  B.,  C.  and  D.  succes- 
sively for  their  respective  lives  Avith  remainder  to  E. 
in  fee,  and  B.,  C.  and  D.  all  die  in  A.'s  lifetime, 
no  succession  duty  ever  becomes  payable  in  respect  of 
any  of  their  life  estates.  And  as,  according  to  the 
Succession  Duty  Act,  the  same  duty  exactly  was 
chargeable  upon  estates  in  fee  as  upon  estates  for  life, 
with  the  solo  exception  that  on  the  death  of  a  tenant 
in  fee  any  instalments  not  yet  due  should  remain 
charged  on  his  interest  in  the  land  (q),  it  was  con- 
sidered by  the  Crown  officials  that,  whenever  an  estate 
in  fee  simple  in  remainder  expectant  on  a  life  estate 
passed  by  descent  or  devise  alone  in  the  lifetime  of 
the  tenant  for  life,  no  succession  duty  would  become 
payable  in  respect  of  the  deceased  remainderman's  own 
interest  in  the  land  (r).  Thus  suppose  that  in  the 
case  put  E.  also  dies  in  A.'s  lifetime,  and  his  re- 
mainder passes  by  descent  or  devise  to  F.  Then  on 
A.'s  death  F.  would  only  pay  duty  on  the  new  succes- 
sion which  he  acquired  from  E.  as  his  predecessor,  and 
no  further  duty  would  be  payable  in  respect  of  the 
succession  that  E.  took  from  X.  The  same  principle 
is  applicable  no  matter  how  often  the  remainder  passes 
by  descent  or  devise  alone  in  the  lifetime  of  the  tenant 
for  life.  Thus  if  E.  were  a  stranger  in  blood  to  X., 
and  during  A.'s  lifetime  E.'s  remainder  passed  by 
descent  or  devise  from  E.  to  F.  and  from  F.  to  G. 
and  from  G.  to  H.,  and  H.  were  G.'s  wife  taking 


(«)  See  Wolrerlon  v.  A.-G., 
1898,  A.  C.  6;i5,  543;  Davey, 
L.  A.,  Nurlhunibeilaiid  v.  A.-G,, 
190o.  A.  C.  406.  41f);  above, 
pp.  VUil-VKVi,  1267,  12G8. 

(o)  I^oct.  1 5  of  the  Act ;  above, 
pp.  1271,  1272. 


{p)  Hanson,  Succession  Duty, 
277,  2^5,  301,  302,  3rd  ed.  ; 
Hanson,  Death  Duties,  374,  675, 
610,  611,  oth  od. 

{(j)  Above,  pp.  1267,  12(58. 

[>■)  See  Hanson,  Suc(^essiou 
Duty,  277,  28o,  301,  302,  3rd  cd. 
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the  remainder  by  devise  from  him,  then  on  A. 's death 
H.  would  only  be  chargeable  with  succession  duty  on 
the  succession,  which  she  derived  from  H.  as  her  pre- 
decessor; and  as  H.  was  her  husband,  she  would,  if 
A.  died  before  the  30th  of  April,  1909,  have  been 
exempted  from  paying  any  succession  duty  at  all;  and 
if  A.  died  on  or  after  that  day,  she  would  be  charged 
with  succession  duty  at  the  rate  of  one  per  cent,  only, 
subject  to  exemption  in  the  cases  provided  for  by  the 
Finance  (1909-10'^  Act,  1910  (s).  It  is  apparently 
considered  by  the  Crown  officials  (t)  that  no  change 
was  made  in  any  of  the  above  respects  by  the  provi- 
sions of  the  Finance  Act,  1894  (ii),  enacting  that  the 
value  for  the  purpose  of  succession  duty  of  a  succes- 
sion to  real  property,  where  the  successor  is  competent 
to  dispose  of  the  property,  shall  be  the  principal  value 
of  the  property,  and  making  the  duty  "a  charge  on 
the  property."  And  it  may  be  urged  that  the  Finance 
Act,  1894,  only  altered  the  mode  of  computing  the 
value  of  the  successor's  interest,  leaving  the  value  of 
that  interest  and  the  successor's  actual  enjoyment  of 
it  the  essential  subject  of  taxation  as  before  (t«);  and 
further  that  the  duty  still  remains  payable  by  instal- 
ments commencing  only  at  the  end  of  twelve  months 
after  the  successor  has  become  entitled  in  posses- 
sion (x) .  We  may  note  that  descent  and  devise  are  Title  con- 
not  the  only  means  by  which  reversionary  property  femng  a  new 

•^  _    "^  ^  J    1       i        ./    succession. 

may  pass  by  some  title  conferring  a  new  succession. 

Thus  where  a  tenant  for  life  and  remainderman  in 

tail  disentailed  their  lands  and  created  a  joint  power  A. -G.  v.  Cecil. 

of  appointment,  which  they  exercised  by  appointing 

a  sum  of  £20,000  to  be  raised  out  of  the  lands  on  the 


(s)  See  above,  p.  12(52,  n.  {q).  {it)  Stat.   57  &  58  Vict.  c.  30, 

(t)  The  writer  was  lately  con-       s.  18  ;   above,  p.  1269. 
cerned  in  a  case,  from  which  it  (r)  Above,  p.  1269. 

appeared  that  this  is  the  official  {x)  See  above,  p.  1258;   Han- 

view,  son,  Death  Duties,  574,  575,  586 

—590,  610,  611,  5th  ed. 
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death  of  the  tenant  for  life  and  paid  to  A.,  it  was  held 
that  A.  took  the  money  by  title  conferring  a  new 
succession  from  the  remainderman,  as  his  predecessor, 
and  was  chargeable  on  such  death  with  succession  duty 
accordingly:  but  the  Crown  claimed  no  further  suc- 
cession duty  in  respect  thereof  {y) . 

Where  a    _  But  where  a   remainder   is   transferred  during  the 

transferred       lifetime  of  the  tenant  for  life  either  by  alienation  or 
by  alienation    j^y  gome  title  not  conferring  a  new  succession,  there 

or  by  title  /  ..,,.,.,.  °         .  ,  ,  .  ' 

not  conferring  the  Original  liability  to  succession  duty,  which    was 

a  new  sue-       created  by  the  disposition  limiting  the  estates  for  life 
cession.  ...  . 

and  in  remainder,   is  not  discharged,  but  under  the 

above  quoted  provisions  of  the  Act  (z)  becomes  inde- 
feasibly  attached  to  the  remainder.  And  the  liability 
so  created  will  continue  to  be  attached  to  the  remain- 
der, notwithstanding  that  it  also  devolve  during  the 
lifetime  of  the  tenant  for  life  by  some  title  conferring 
a  new  succession.  For  example,  let  X.  have  assured 
land  to  A.  for  his  life,  with  remainder  to  B.  in  fee. 
If  B.  sell  his  remainder  in  A.'s  lifetime  to  C,  C.  takes 
subject  to  the  liability  to  duty  created  by  X.'s  dis- 
position and  must  satisfy  this  on  A.'s  death,  the  rate 
of  duty  being  determined  by  the  relationship  between 
X.  and  B.  (a).  And  if  C.  die  in  A.'s  lifetime  and 
the  remainder  which  he  bought  be  transmitted  by 
descent  or  devise  from  him  to  D.,  D.  takes  subject 
to  the  original  liability  to  succession  duty  as  well  as 
to  the  liability  created  by  the  devolution  or  disposition 
of  a  new  succession  from  C.  to  him;  and  on  A.'s 
death  D.   must  satisfy    both    of  these  liabilities  (6). 

(yj  A.-G.  V.  Cecil,  L.  R.  5  Ex.  535,  556. 

263.     It  was  considered  that  the  (z)  Sect.    15;  above,  pp.  1271, 

limitation  of  this  chiir<ife  was  not  1272. 

an    alionalion    pro    taiito   of    the  {a)  Northumberland    v.    A.-G., 

remiiiiidermaii's    succession,    but  1905,  A.  C.  406,  414,  417,  418. 

was   the  creation  of  a  now  and  {h)    See      Northumberland      v. 

distinct   interest  out   of   it.     Cf.  A.-G.,    1906,    A.    C.    406,    409, 

Wolwrton  v.  A.-G.,  1898,   A.  C.  414  ."!(?. 
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The  result  is  the  same  if  A.  and  B.  together  sell  the 
whole  fee  to  C,  either  by  direct  grant  of  their  estates 
or  by  means  of  a  joint  power  of  appointment  created 
by  them,  or  if  A.  surrender  his  life  estate  to  B.  and 
afterwards  B.  sell  the  entire  fee  to  C.  In  each  case 
C.  takes  subject  to  the  original  liability  to  succession 
duty,  which  is  not  required  to  be  discharged  until  the 
death  of  A.,  but  must  then  inevitably  be  satisfied. 
And  where  in  A.'s  lifetime  C.  has  bought  the  whole  ^--G.  v. 
fee  from  A.  and  B.  in  oxlj  of  the  above  mentioned  ]and. 
ways  and  died,  the  property  then  passing  from  him 
by  descent  or  devise  to  D.,  D.  must  pay  succession 
duty  at  C.'s  death  (the  estate  so  taken  by  him  being 
in  possession)  on  the  succession,  which  he  has  acquired 
from  C,  and  must  again  pay  succession  duty  at  A.'s 
death  on  the  succession  taken  by  B.  from  X.  (c). 
And  it  appears  that,  no  matter  how  often  the  pro- 
perty may  be  transmitted  from  C .  hj  descent  or  devise 
in  A.'s  lifetime,  succession  duty  will  be  payable  by 
ever}'  successor  on  the  succession,  which  he  has  so  de- 
rived from  his  own  immediate  predecessor,  and  again 
on  A.'s  death  in  respect  of  the  original  succession 
acquired  by  B.  (d).  It  has  been  decided  that  aliena- 
tion in  the  above  quoted  provisions  of  the  Succession 
Duty  Act  (e)  includes  voluntary  or  gratuitous  aliena-  Voluntary 
tion  inter  vivos  (/)  as  well  as  alienation  for  value, 
and  also  extends  to  alienation  conferring  a  new  succes- 
sion {g) .  But  alienation  does  not  here  include  mort- 
gage or  charge;  though  alienation  will  take  place  if 
the  mortgagee  foreclose  or  otherwise  become  absolute 
owner  of  the  mortgaged  property   or  sell  it{h).     A 

(c)  A.-G.    V.    Northamherland,  {c)  Sect.    15;  above,   pp.  Vll'l, 

190a,  2  K.  B.  71,  affirmed   190-1,  1273. 

1   K.  B.  7ti2  ;    NortliuinbirUind  v.  (/)  See  above,  p.  127-. 

A.-G.,   1905,  A.    C.    406,    over-  Q)    Wolverton  v.  A.-G.,   1898, 

ruling    £e    Cooper    ^-    Allen     to  A   C.  535. 

Harlech,  4  Ch.  D.  802.  [h)    See     Hanson,     Succession 

{d)  See  S.  C.  Duty,    283,    3rd    ed.  ;    Hanson, 

Death  Duties,  585,  Sth  ed. 


alienation. 
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"  succession "  may  become  vested  in  another  person 
"  by  title  not  conferring  a  new  succession  "  in  case  of 
the  successor's  bankruptcy  (i) . 


Where  a 
remainder  is 
first  trans- 
mitted by 
title  confer- 
ring a  new 
suneession 
and  then 
alienated. 


Let  US  now  consider  what  succession  duty  is  charge- 
able when  during  the  b'fetime  of  the  tenant  for  life 
a  remainder  is  first  transmitted  solely  by  some  title 
conferring  a  new  succession  and  is  afterwards  alienated 
or  transferred  by  some  title  not  conferring  a  new  suc- 
cession. Suppose  in  the  example  given  above  (fc)  that, 
in  the  lifetime  of  A.,  B.  the  original  remainderman 
dies,  without  having  sold  his  remainder  and  leaving 
D.  his  heir  or  devisee  thereof,  and  D.  afterwards  sells 
the  Temainder  to  E.  What  succession  duty  will  be  pay- 
able on  A.'s  death?  It  has  been  suggested  that  E. 
must  pay  duty  on  D.'s  succession  acquired  from  B. 
and  also  on  the  succession  which  B.  took  from  X.  (I), 
on  the  alleged  ground  that,  whenever  alienation  forms 
one  link  in  the  chain  of  devolution  of  the  original 
remainderman's  title  to  the  person,  who  ultimately  be- 
comes entitled  in  possession,  the  duty  originally 
chargeable  on  the  first  remainderman's  succession  will 
become  payable.  But  this  seems  to  be  a  most  extra- 
ordinary result.  When  B.  died,  the  original  liability 
to  duty  of  his  succession  from  X.  was,  according  to 
the  theory  of  the  Crown  officials,  discharged,  because 
B.'s  own  beneficial  interest  never  fell  into  possession; 
and  there  was  substituted  in  its  place  a  liability  of  D. 
to  pay  duty  at  A.'s  death  on  the  new  succession  ac- 
quired by  D.  from  B.  (in).  If  then  in  A.'s  lifetime 
D.  sell  his  remainder  to  E.,  is  it  not  D.'s  "succes- 
sion" which  becomes  vested  by  alienation  in  E.?  And 
if  duty  is  to  be  paid  in  respect  thereof  "  at  the  same 


( j)  See  above,  p.  1 272  ;  JFol- 
verlon  v.  A.-O.,  1898,  A.  C.  5:<5, 
556;  Korthumhcrlnnd  v.  A.-O., 
190.5,  A.  C.  40G,  414,  417. 


(/.;)  Above,  p.  1276. 
(/)  Haiipon,  Death  Duties,  688, 
689,  5th  ed. 

{m)  Above,  p.  1274. 
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rate  and  time  as  if  no  such  alienation  had  been 
made  "  (n),  must  not  the  duty  be  the  same  as  would 
have  been  payable  if  D.  had  not  sold  to  E.,  i.e.,  what 
D.  himself  would  have  had  to  pay  on  A.'s  death  if 
he  had  not  sold  his  remainder?  If  B.'s  "succession" 
taken  from  X.  as  a  piece  of  property  taxable  with  suc- 
cession duty,  became  extinct  when  he  died  before  be- 
coming entitled  in  possession,  it  seems  very  strange  if 
it  can  afterwards  be  revived  by  an  alienation  by  D. 
of  the  "new  succession,"  which  he  took  from  B.  The 
writer  is  not  aware  of  any  decision  on  this  question; 
and  he  respectfully  submits  that  the  judgments  given 
in  Lord  Wolverton's  and  the  Duke  of  Northumber- 
land's cases  (o)  show  that  the  principle  of  the  Succes- 
sion Duty  Act  is  that  the  owner  of  a  "succession," 
which  is  to  come  into  possession  on  a  future  death 
and  is  chargeable  prospectively  with  succession  duty 
payable  on  that  death,  shall  not  be  enabled  by  any 
alienation  made  or  act  done  by  him  inter  vivos  to 
defeat  such  prospective  liability  to  duty;  and  that 
they  do  not  warrant  the  conclusion  that  such  aliena- 
tion will  subject  the  property  disposed  of,  not  only  to 
that  prospective  liability,  but  also  to  an  additional 
liability,  from  which  it  would  have  been  exempt  if 
no  such  alienation  had  made.  To  return  to  the  ex- 
ample given,  suppose  that  D.,  the  heir  or  devisee  of 
the  original  remainderman,  instead  of  selling  the  re- 
mainder, becomes  bankrupt.  That  would  have  the 
same  effect,  with  respect  to  the  liability  to  succession 
duty,  as  if  D .  had  alienated  the  remainder  (p) .  But 
can  it  really  be  the  law  that  D.'s  trustee  in  bank- 
ruptcy would  take  his  remainder,  not  only  subject  to 
the  same  liability  as  affected  it  before  in  D.'s  hands 
to  pay  a  single  duty  on  D.'s  succession  from  B.,  but 

(«)  See  above,  p.  1272.  A.-G.,  1905,  A.  C.  406,  4fi9,  413, 

(o)    Wolcerton  v.  A.-G.,    1896,  i\  a'     u  lo-o    loTi? 

^  '  '  [p)  bee  above,  pp.  12/2,  1276, 

A.    C.    535 ;    Nortlmmherland    v.       1277. 
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burdened  with  the  liability  to  pay  a  double  duty? 
No  doubt  all  things  are  possible  in  the  construction 
of  the  Succession  Duty  Act:  but  it  is  thought  that 
the  Courts  would  endeavour  to  avoid  such  a  result  as 
this. 


Sale  of  a 
remainder 
after  the 
remainder - 
man'p  death 
under  powers 
paramount 
to  any  new 
successor's 
title. 


The  case  of  the  sale  of  an  estate  in  remainder  ex- 
pectant on  a  life  estate  by  one  wlio  has  acquired  it 
by  descent  or  devise  from  the  original  remainderman 
and  has  so  taken  a  new  succession  from  him,  must  be 
distinguished  from  that  of  the  sale  of  the  remainder 
after  the  original  remainderman's  death,  under  some 
power,  which  is  paramount  to  the  title  of  any  person 
acquiring  the  beneficial  ownership  of  the  remainder  as 
a  new  succession  from  liim.  Thus  if  after  the  original 
remainderman's  death  the  remainder  be  sold  in  order 
to  pay  his  funeral,  testamentary  or  administration  ex- 
penses or  debts,  either  under  a  trust  or  power  for  that 
purpose  contained  in  his  will,  or  under  an  order  ,of 
the  Court,  or  under  the  powers  given  to  his  legal 
personal  representatives  by  the  Land  Transfer  Act, 
1897  (q),  the  official  view  appears  to  be  that  in  all 
these  cases  his  own  original  "  succession  "  (and  not  any 
new  succession  derived  from  him  as  predecessor)  is 
sold;  ISO  that  the  purchaser  acquiring  it  through  aliena- 
tion will  take  subject  to  the  original  liability  to  pay 
succession  duty  at  the  death  of  the  tenant  for  life  (r) . 
In  this  case  it  is  obvious  that,  if  the  duty  on  the 
original  succession  were  not  payable,  the  Crown  would 
receive  no  such  duty  at  all;  for  neither  legacy  nor 
succession  duty  would  be  payable  in  respect  of  the 
proceeds  of  sale.  It  also  seems  to  be  the  official  view 
that  duty  on  the  original  succession  remains  payable 
where  the  remainder  is  sold  under  a  direction  con- 


(7)  Above,  pp.  222—230.  283.    3rd    ed.  ;     Hanson,    Death 

(»•)  Hanson,  Succession    Duty,       Duties,  585,  5th  ed. 
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tained  in  the  remainderman's  will  to  raiso  by  sale 
money  to  be  distributed  among  beneficiaries  as  person- 
alty (s).  But  this  conclusion  appears  to  be  question- 
able; for  in  this  event  a  new  succession  has  in  effect 
been  created,  the  beneficiaries  being  chargeable,  for- 
merly with  legacy  duty,  and  now  with  succession  duty, 
in  respect  of  their  interests  in  the  proceeds  of  sale  as 
upon  a  succession  derived  from  the  testator  as  prede- 
cessor (^).  So  that  the  purchaser  takes,  if  not  an 
actual  new  succession  in  specie,  at  least  property  which 
comes  to  him  by  a  title  in  which  the  devise  conferring 
a  new  succession  on  the  beneficiaries  is  antecedent  and 
is  in  fact  a  condition  precedent  to  the  alienation  to 
him.  The  testator  by  such  a  devise  is  exercising  the 
power  of  testamentary  disposition  incident  to  his  own 
beneficial  ownership;  he  is  disposing  by  will  of  what 
remains  to  him  after  all  his  liabilities  have  been  satis- 
fied. This  case  therefore  seems  in  principle  to  be 
different  from  that  of  an  express  or  implied  direction 
to  sell  for  payment  of  debts,  these  being  liabilities 
of  the  testator  in  his  lifetime.  Funeral  and  testamen- 
tary expenses  seem  to  come  into  the  same  class  because 
they  are  liabilities  of  the  testator's  estate,  which  are 
paramount .  even  to  his  debts  and  a  fortiori  to  any 
exercise  by  him  of  the  power  of  testamentary  disposi- 
tion in  favour  of  beneficiaries.  If  the  official  view- 
be  correct,  the  Crown  obtains  double  succession  duty  in 
case  of  the  devise  of  a  remainder  on  trust  for  sale 
and  to  divide  the  proceeds  amongst  beneficiaries,  but 
a  single  duty  only  where  the  remainder  is  devised  for 
the  beneficiaries'  enjoyment  in  specie  {u).  Purchasers 
of  remainders  must  of  course  have  regard  to  tlie  offi- 
cial view.  The  writer  is  not  aware  of  any  judicial 
decision  or  dictum  on  the  subjects  discussed  in  this 
paragraph. 

(■>)  See  previous  uotc.  [t)   See  above,  pp.  r25S  —  12(i0. 

(«)  See  above,  pp.  1273  sq. 
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Real  or  lease- 
hold property- 
settled  on 
trust  for  sale. 


Personalty 
subject  to  a 
trust  for  in- 
vestment in 
real  or  lease- 
hold property. 


The  interest  of  any  successor  in  moneys  to  arise  from 
the  sale  of  real  or  leasehold  property  under  any  trust 
for  sale  thereof,  if  not  chargeable  with  legacy  duty  {x), 
is  chargeable  with  succession  duty  as  personalty;  unless 
the  moneys  are  subject  to  any  trust  for  the  re-invest- 
ment thereof  in  the  purchase  of  other  real  or  leasehold 
property  to  which  the  successor  would  not  be  absolutely 
entitled,  when  they  are  chargeable  with  succession  duty 
as  realty  {y).  The  interest  of  any  successor  in  personal 
property  (other  than  leaseholds),  which  is  subject  to 
any  trusts  for  the  investment  thereof  in  the  purchase  of 
real  or  leasehold  property,  so  far  as  the  same  is  not 
chargeable  with  legacy  duty,  is  chargeable  with  succes- 
sion duty  as  personalty,  if  the  successor  would  be  abso- 
lutely entitled  to  the  purchased  property:  but  if  not, 
then  as  realty  {z) . 


Power  to 

compound  or 
commute  suc- 
cession duty. 


To  accept 
land  in  satis- 
faction of 
the  duty. 


The  Commissioners  of  Inland  Revenue  are  autho- 
rized to  compound  any  succession  duty  payable  (a),  to 
receive  the  same  in  advance  at  a  discount  (6),  and  at 
their  discretion,  on  application  made  by  any  person  who 
is  entitled  to  a  succession  in  expectancy  or  Avould  be 
accountable  for  the  duty  if  the  same  were  then  in  pos- 
session, to  commute  the  duty  presumptively  payable  in 
respect  of  such  succession  for  a  certain  sum  to  be 
presently  paid(c).  And  by  the  Finance  (1909-10) 
Act,  1910  (d),  the  Commissioners  may,  if  they  think 


(x)  Above,  pp.  1259,  1260. 

(;/)  Stat.  16  &  17  Vict.  c.  51, 
8.  29.  In  the  latter  casf,  the 
sufcessor'a  interest  is  considered 
to  be  of  t'le  value  of  an  annuity 
payiiV)lo  duiiiific  the  pericid  f>ir 
wbii'h  ho  i-t  entitled  and  e(iual  in 
amount  to  the  income  of  tlie  trust 
prop'  rty  in  its  actual  state  of 
investment  at  the  time  when  the 
successor  beoomes  entitled  in  pos- 
session. 

(s)  Sect.  30.  In  the  latter  case 
the  successor's   interest  is  con- 


sidei-ed  as  equal  to  the  value  of 
an  annuity  payable  during  the 
period  for  which  he  is  entitled 
and  equal  in  amount  to  the  in- 
come of  the  trust  property  in  its 
actual  state  of  investment  at  the 
tim"  when  the  successor  becomes 
entitled  in  possession. 

{n)   Sect.  39. 

(/;)   Sect.  40. 

(c)  Sect.  41  ;  stat.  43  Vict. 
c.  14,  a.  11. 

{(l)  Stat.  10  Edw.  VII.  c.  8, 
8.  56  (1).     By  8.  66  (2),  no  stamp 


OF  THE  DEATH  nUTIES. 


1283 


fit,  accept  in  satisfaction  of  the  succession  duty  pay- 
able in  respect  of  any  real  or  leasehold  property  such 
part  of  the  property  as  may  be  agresd  on  between 
them  and  the  person  liable  to  pay  the  duty. 

The  Crown  not  bein^  bound  by  the  Statutes  of  Limi-  Charge  of 

°  ''    _  _  succession 

tations  as  to  charges  on  lands  (e),  its  lien  on  any  lands  duty  formerly 
for  succession  duty  was  not  formerly  liable  to;  be  barred  W)8et)I\imZ 
by  lapse   of   time.      But  it  is  enacted   by  the  Inland 
Revenue  Act,  1889  (/),  that,  notwithstanding?  the  42nd  py  ^"^  t)e 

^   ^.  y  barred  as 

section  of  the  Succession  Duty  Act,  1853  ((/),  or  any  against  pur- 
other  provision  contained  in  that  Act,  real  property  (^),  ^'^rt^g^^eeg 
or  any  estate  or  interest  therein,  shall  not,  as  against  a 
purchaser  for  valuable  consideration,  or  a  mortgagee, 
remain  charged  with  or  liable  to  payment  of  any  sum 
for  succession  duty  or  temporary  estate  duty  {%)  after 
the  expiration  of  six  j^ears  from  the  date  of  notice  to  the 
Commissioners  of  Inland  Ecvenue  of  the  fact  that  the 
successor,  or  any  person  in  his  right  or  on  his  behalf, 
has  become  entitled  in  possession  to  his  succession  or 
to  the  receipt  of  the  income  and  profits  thereof,  or 
from  the  date  of  the  first  paj^ment  by  such  successor 
or  person  of  any  instalment  or  part  of  the  duty,  in 
case  the  successor  shall  not  have  availed  himself  of 
the  option  given  to  him  by  the  Inland  Revenue  Act, 
1888  (/c),  or  after  two  years  from  the  time  for  the  pay- 
ment by  such  successor  of  the  last  instalment  or  part  of 
the  duty,  if  he  has  availed  himself  of  such  option,  or, 
in  the  absence  of  any  such  notice  or  payment,  after  the 
expiration  of  twelve  years  from  the  happening  of  the 


duty  is  payaLle  on  any  convey-  (/;)  As   this    enactment    is    in 

ance  or  transfer  of  land  to  the  effect  an  amendment  of  sect.  42 

Commissioners  under  this  section.  of  the  Succession  Duty  Act,  1853, 

(«)  Stats.  3  &  4  Will.  IV.  c  '27,  it   seems    that    the    term    "real 

s.  40  ;   37   &   38  Vict.  c.  57,  s.  8;  property"     must     here     include 

Wms.     Real     Prop.     584,     587,  leaseholds;  see  above,  pp.  1260, 

2l8t  ed.  n.  («).  12^9.  n.  (»)• 

(/)  Stat.  52  Vict.  c.  7,  s.  12  (1).  (i)  See  I  elow. 

Q)  Above,  pp.  1269,  1270.  \k)  Above,  p.  1268,  n.  (o). 
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event  (whether  before  or  after  the  passing  of  the  In- 
land Eevenuc  Act,  1889)  which  gave  rise  to  an  imme- 
diate claim  to  such  duty,  or  if  such  period  of  twelve 
years  expires  within  six  years  from  the  date  of  the 
passing  of  this  Act,  then  after  the  expiration  of  six 
years   from   the   last-mentioned   date(?). 


Convey- 
ancer's duty 
as  regards 
succession 
duty. 


Descent  or 
devise. 


Where  lands 
are  settled  for 
successive 
interests. 


Succession  duty  being  made  a  charge,  as  above  men- 
tioned (m),  on  the  successor's  interest  in  any  real  or 
leasehold  property,  the  conveyancer  advising  on  title 
should  of  course  call  for  the  production  of  the  receipts 
for  succession  duty  in  every  case  in  which  it  appears 
from  the  abstract  that  such  duty  became  payable.  In 
the  cases  of  succession  to  land  upon  death  and  intestacy, 
or  under  a  devise  giving  immediate  possession  on  the 
testator's  death,  the  liability  to  succession  duty  is  a 
comparatively  simple  matter;  as  the  duty  then  becomes 
payable  and  charred  on  the  successor's  interest  directly 
after  the  death.  But  it  must  not  be  forgotten  that, 
where  the  successor  has  not  paid  the  duty  on  the  full 
annual  value  of  his  succession,  owing  to  its  being  sub- 
ject to  some  prior  charge,  estate  or  interest  not  created 
by  himself,  the  further  duty  to  be  paid  on  the  deter- 
mination of  such  charge,  estate  or  interest  remains 
as  a  prospective   liabilit}^   charged   on  the  successor's 


{I)  By  sect.  12  (2),  the  duty 
(if  any)  unpaid  at  the  expiration 
of  such  period  of  six  years  or  of 
twelve  years  or  six  years,  as  the 
case  may  be,  shall  be  payable  and 
paid  by  the  successor  or  the  per- 
sons mentioned  as  accountable  in 
sf'ct.  44  of  the  Succession  Duty 
Act,  other  than  the  purchaser 
or  mortgagee,  :ind  shall  become 
charged  substitutively  upon  any 
other  estate  or  interest  comprised 
in  the  succo-ssion  of  the  successor 
remaining  vested  in  him,  or  in 
any  porsdu  in  his  right  <ir  on  his 
b(>)ialf  other  thiin  the  purchaser 
or  mortgagee,  and  in  (lasc  of 
a  mortgage  upon  the  equity  of 


redemption.  By  sect.  12  (2),  the 
above  enactment  is  not  to  lessen 
or  affect  any  liability  of  any 
successor  or  accountable  person, 
other  than  the  purchaser  or  mort- 
gagee, to  payment  of  duty, 
whether  out  of  money  received 
on  any  sale  or  mortgage,  or 
otherwise :  but  a  purchaser  or 
mortgagee  shall  not,  for  the  pur- 
pose of  obtaiiiiijg  the  exemption 
conferred  by  the  above  enactment, 
bo  bound  to  sec  that  the  duty  is 
disc.liarged  otit  of  the  money  or 
other  considcM'atioti  paid  or  given 
as  the  coiisideraticm  for  the  sale 
or  mortgage. 

(w)  Above,  p.  1269. 
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interest  (^).      And  if   the    successor  soil  his  interest 
before  the  further  duty  has  become  payable,  the  pur- 
chaser will  be  entitled  to  require  this  liability   to   be 
commuted  (o).     Also  on   the  purchase  of  woodlands,  Woodlands. 
an  undischarijod  liability  may  now  exist  for  succession 
duty  on  the   value  of    the  ijrowing  timber,  trees    or 
wood  (p).     Where  lauds   are  settled   on  one  for  life 
and  others  in  remainder,  the  conveyancer  must  always 
have  regard,  not  only  to  the  duty,  if  any,  payable  when 
the  tenant  for  life  came  into  possession,  but  also  to 
that  which  will  become  payable  on  his  death  or  on 
the  death  of  any  of  the  remaindermen  entitled  for  life 
or  in  tail.   As  we  have  seen  (g),  the  disposition  creating-  Liability  to 
the  settlement  gives  rise  to  a  liability  to  succession  b"*thrdis- 
duty  in   respect    of   the  estates  limited  by  the  settle-  position, 
ment   in   remainder    expectant    on    a   death;  and   this 
liability  at  once  attaches  on  such  estates,  as  against  all 
persons  who  may  subsequently  take  them:    although 
the  liability  is   not  required  to  be  satisfied  until  the 
estate   affected    by  it  falls   into  possession.     Thus  the  Sale  of  a 

1  J?  y    J      •  -1  •  remainder  or 

purchaser  ot  an  estate  m  remainder  or  reversion  expec- 


re  version. 


man. 


tant  on  death  takes  subject  to  the  liability  to  pay  the 
succession  duty  when  the  estate  shall  fall  into  posses- 
sion; and  he  cannot  require  the  vendor,  in  the  absence 
of  special  stipulation,  to  procure  this  liability  to  be 
discharged,  the  tax  being  regarded  as  an  incident  of 
the  estate,  not  as  an  incumbrance  (r).  So  when  lands  Sjile  by  tenant 
are  sold  by  a  tenant  for  life  and  remainderman  in  fee  remainder- 
together,  each  conveying  his  OMai  estate,  the  purchaser 
takes  subject  to  the  liability  to  succession  duty  on  the 
death  of  the  tenant  for  life,  the  time  for  payment  of 
such  duty  not  being  accelerated  by  the  merger  of  the 
life  estate;  and  this  is  also  the  case  where  a  tenant  for 

(n)  See  above,  pp.  1264,  1263.  (p)  Above,  p.  1267,  n.  («). 

(o)  Re  Kidd  &  Gihbnns'  Contract,  [q)  Above,  pp.  1260,  1261,  1272 

1893,    1   Ch.    69.5;   Rfi    Weston    d?-  —1281. 

Thomas's   Contract,    1907,    1    Ch.  (?•)  Above,  p.  407  and  n.  («). 
244  ;  above,  p.  400. 

w.— II.  27 
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life  and  remainderman  in  fee  have  created  a  joint 
power  of  appointment  by  grant  of  their  estates  and 
then  conveyed  to  a  purchaser  in  exercise  of  such 
power  (s).  In  these  cases,  however,  if  the  vendors 
simply  contracted  to  sell  an  estate  in  fee  without 
showing  the  liability  to  succession  duty,  the  purchaser 
could  require  them  to  procure  the  duty  to  be  commuted ; 
and  it  has  been  generally  allowed  that  the  purchaser 
has  the  same  right  where  the  vendors  contract  to- 
gether to  sell  him  an  estate  in  fee  simple  in  posses- 
sion, though  he  have  notice  that  they  are  entitled  as 
tenant  for  life  and  remainderman  (t) .  But  if  they 
contracted  as  tenant  for  life  and  remainderman,  each 
selling  his  0"v\ti  interest  separately,  then  it  seems  that 
the  purchaser  would  have  to  bear  the  charge  of  suc- 
cession duty,  in  the  absence  of  stipulation  to  the  con- 
trary (u) .  On  the  purchase  (either  alone  or  in  con- 
junction with  the  particular  estate)  of  a  remainder  or 
reversion,  which  is  no  longer  vested  in  its  original 
owner,  regard  must  be  had  to  the  question,  whether 
the  property  will  be  charged  with  one  succession  duty 
only  on  the  determination  of  the  particular  estate  or 
is  affected  with  some  further  liability  to  duty,  and  to 
the  law  discussed   above  (x) . 

Sale  of  settled       We  have  seen  (y)  that,  where  settled  lands  comprised 

lands  under  a     .  .  ^  •      ,    ,  p       i  i  ■   i     • 

power  of  sale.  ^^  ^  succession  are  subject  to  a  power  oi  sale,  which  is 
exercised,  any  succession  duty  charged  on  the  lands  is 
to  be  charged  substitutively  on  the  successor's  interest 
in  all  lands  acquired  with  and  interim  investments  of 
the  purchase  money.      This  provision  seems  to  point 

(*)  See  above,  p.  1275  ;  A.-G.  Dart,  V.  &  P.  277,  593,  5th  ed. ; 

V.  Nor/Jinwhir/iDul,  I90:i,  2  K.B.  317,    667,   6th    ed.  ;    1233,    1234, 

71,  affirmed,   l'J04,  1  K.  B.  762,  7th  ed.;  Davidson's  Concise  Pre- 

and  1905,  A.  C.  406.  cedents,  185,  n.,  19th  ed. 

(t)  See    Jie     liidd    ^-     Gibbons'  [n)  Sec  above,  p.  407   &  n.  (e), 

Contract,    1893,   1   Ch.  695,  698;  and  previous  note. 

Davidson,    Prec.    Conv.    vol.    ii.  [x]  Pp.  1271  —  1280. 

pt.  i.  pp.  253,  n.,  313,  n.,  4th  ed. ;  (y)  Above,  p.  1270. 
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only  to  such  powers  of  sale  as  were  usually  contained  in 
settlements  before  the  Settled  Land  Act,  1882,  took 
effect  (z),  where  the  purchase  money  is  required  to  be 
laid  out  in  buyini?  other  lands  to  be  settled  to  the  same 
uses.  On  the  exercise  of  such  a  power,  the  purchaser 
takes  the  lands  free  from  any  succession  duty  then 
actually  payable  and  charged  on  any  estate  defeated 
by  the  exercise  of  the  power,  as  where  the  lands  are 
sold  before  payment  of  all  the  instalments  of  the  duty 
payable  on  the  succession  of  a  tenant  for  life  in  posses- 
sion. The  purchaser  also  takes  the  lands  free  from  all 
liability  to  succession  duty  on  the  death  of  the  tenant 
for  life  or  any  remainderman  entitled  under  the  settle- 
ment; because,  by  the  exercise  of  such  a  power,  all  the 
estates  limited  by  the  settlement  in  default  of  appoint- 
ment under  the  power  of  sale  are  utterly  extinguished, 
so  that  nothing  is  left,  to  be  charged  with  duty,  of  any 
estate  so  limited  in  remainder  (a).  It  was  held  in  one 
case,  w^here  land«;  subject  to  a  jointure  rentcharge  were 
settled  with  a  power  of  sale,  so  that  the  exercise  of  the 
power  could  not  affect  the  jointure,  and  the  lands  were 
sold  under  the  power,  that  the  purchaser  would  take 
free  from  all  claims  for  succession  duty  (h^.  This  deci- 
sion was  pronounced  by  a  late  eminent  conveyancer  to 
be  manifestly  wrong  (c) ;  and  it  is  obvious  that  there 
was  a  liability  to  succession  duty,  in  respect  of  the 
cesser  of  the  jointure  (d),  and  that  this  liability  was 
capable  of  attaching  not  only  to  the  estates  defeated 
but  also  to  those  estates  limited  by  the  exercise  of  the 
power.  Still  the  liability  did  affect  the  estates  limited 
by  the  settlement  in  default  of  appointment  under  the 

(z)  Wms.  Real  Prop.  393,  394,  A.-G.  v.  Selborne,  1902,  1  K.  B. 

2l8t  ed.  388. 

(rt)  Rfi  Warner'' n  Settled  Estates,  {h)  Bnqdale  v.  Meadows^  'L.  R. 

17  Ch.  D.  711,  713  ;   and  see  Ray  9  Eq.  212  ;   6  Ch.  501. 

V.  Tung,  o  B.  &  A.  561 ;   Boe  d.  (c)    Davidson,     Prec.     Conv., 

Wxgan  v.  Jones,  10  B.  &  C.  459  ;  vol.  ii.  pt.  i.  p.  313,  4th  ed. 

Sk'eeles  v.  Shearly,  3  My.  &  Cr.  ((f)  See  above,  p.  1264. 
112:  Sug.Pow.478— 48 i, 8th  ed.; 

27(2) 
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power  of  sale,  although  the  duty  was  rather  chargeable 
than  actually  charged  thereon;  and  it  is  not  altogether 
surprising  that  the  judges  considered  that,  according  to 
the  spirit  of  the  Act,  the  duty  in  question  was  to  be 
charged  on  the   investments   of   the  purchase  money. 
Sale  under  the  When  settled  lands  are  sold  under  the  powers  conferred 
Estates  Act.     by  the  Settled  Estates  Act,  1877,  the  estates  limited  by 
the  settlement  are  defeated  in  like  manner  as  if  the 
lands  had  been  sold  under  an  express  power  of  sale  (e); 
and  it  has  been  held  that  prospective  claims  of  suc- 
cession duty  are   therefore   charged   substitutively  on 
the  investments  of  the  purchase   money  to  the  same 
s^tti"d *T^^  *d^  extent  as  on  a  sale  under  an  express  power  (/).    Sales 
Act.  made  under  the  poAvers  given  by  the  Settled  Land  Act. 

Trust  for  sale.  1882  {g),  have  the  like  effect  of  defeating  the  estates 
limited  by  the  settlement;  and  the  purchaser  of  settled 
land  from  a  tenant  for  life  selling  under  this  Act  takes 
it  free  from  the  prospective  liability  to  succession  duty 
on  the  death  of  the  tenant  for  life,  which  is  shifted 
on  to  the  remainderman's  interest  in  the  proceeds  of 
sale:  but  the  official  view  is  that  such  sales  do  not  shift 
any  charge  that  may  be  existing  on  the  life-tenant's 
own  interest  for  succession  duty  in  respect  of  his  own 
succession  to  the  j^roperty  Qi) .  Where  lands  have 
been  assured  to  trustees  upon  trust  for  sale,  whether  hj 
deed  or  will,  any  succession  duty,  which  may  become 
payable  by  virtue  of  the  disposition,  will  be  charge- 
able on  the  successor's  beneficial  interests  in  the  pro- 
ceeds of  sale  {i),  not  on  the  lands  assured.  Any 
person  purchasing  lands  from  such  trustees  will  there- 
fore take  them  free  from  any  charge  of  succession  duty 
imposed  on  the  purchase  money,  and  appears  to  be 
under  no  obligation  to  see  that  any  such  duty  is  paid. 

[e)  Stat.  40  &  41   Vict.  c.  18,  ss.  3,  20. 
8.  22.  (/()  See  35   Sol.   J.   273,    274, 

(  f)  n>'  Warner' n  Settled  Estates.  3o9,  360  ;   1   Key  &  Elpb.  Prec. 

17  Ch.  D.  711.  Conv.  .'■)48,  n.  (r),  9th  od. 

{g)  See  Htat.  4.'')  &  46  Vict.  c.  3^.  (J)  Above,  pp.  1269,  1282, 
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Tf,  however,  the  persons  beneficially  entitled  under  a  Election  to 
trust  for  sale  of  lands  should  elect  to  take  the  lands  lands  asHured 
in  specie,  the  succession  duty  will  then  become  charged  on  trust  for 
or  chargeable  on  their  interests  in  the  lands;  and,  as 
no  person  can  by  his  own  election  diminish  his  lia- 
bility to  the  Crown  for  duty,  it  appears  that  in  such 
cases,  wherever  the  successor  would  have  been  liable  to 
succession  duty  on  the  principal  value  of  his  interest 
in  the  proceeds  of  sale,  his  interest  in  the  lands  elected 
to  be  taken  in  specie  will  bo  chargeable  with  no  less 
an  amount  of  duty  (h) .  Here  we  may  observe  that 
the  discharge  from  succession  duty  given  in  favour  of 
a  purchaser  or  mortgagee  by  the  Inland  Revenue  Act, 
1889  (I),  at  the  end  of  twelve  years  after  the  duty 
became  payable,  is  only  accorded  in  the  absence  of 
notice  to  the  Commissioners  or  payment  of  part  of  the 
duty.  This  raises  the  question  whether,  if  such  notice 
were  received  or  paymeilt  made  towards  the  end  or 
even  after  the  expiration  of  the  period  of  twelve  years, 
the  time  for  extinguishing  the  charge  would  not  start 
from  the  date  of  such  notice  or  payment  (l) .  It  does 
not  appear  therefore  that  a  conveyancer  advising  a 
purchaser  can  safely  omit  to  inquire  as  to  the  pay- 
ment of  all  succession  duty,  which  became  payable 
more  than  twelve  years  before  the  contract  for  sale. 
The  proper  course  seems  to  be  to  call  for  the  production 
of  the  receipts  for  such  duty  in  the  usual  way.  And 
it  is  apprehended  that  the  Act  in  question  does  not 
exonerate  the  vendor  from  the  obligation  of  producing 
such  receipts;  he  must  prove  the  discharge  of  an  in- 
cumbrance by  payment,  if  he  can.  If  he  cannot,  he 
may  then  allege  that  the  defect  is  cured  by  a  Statute 
of  Limitations;  and  it  will  be  for  the  purchaser's 
advisers  to  consider  whether  their  client  is  protected  by 
the  Act. 

(^;)  See    A.-G.    v.    HoJford,    1  (/)  Stat.  .V2  Vict.  c.  7,  s.  12  (1); 

Price,  426 ;  above,  p.  1282.  above,  p.  1283. 
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Account  duty.  Under  the  Inland  Revenue  Act,  1881  (m),  as  amended' 
by  the  Inland  Revenue  Act,  1889  (w),  certain  voluntary 
dispositions  of  personal  property,  including  leaseholds 
and  the  proceeds  of  sale  of  real  estate  settled  on  trust 
for  sale  (o),  gave  rise,  on  the  death  of  the  disposing 
party,  to  a  liability  to  payment  of  stamp  duty  at  the 
same  rate  as  probate  duty  on  the  value  of  the  property 
disposed  of.  These  dispositions  were  (1)  Donationes 
mortis  causa  made  by  persons  dying  on  or  after  the 
1st  of  June,  1881  (p);  (2)  any  immediate  gift,  |at 
law  or  in  equity,  not  made  bond  fide  twelve  months  (g) 
before  the  donor's  death;  (3)  any  gift,  whenever  made, 
of  any  property,  of  which  bond  fide  possession  and 
enjoyment  shall  not  have  been  assumed  by  the  donee 
immediately  upon  the  gift  and  thenceforth  retained, 
to  the  entire  exclusion  of  the  donor,  or  of  any  benefit 
to  him  by  contract  or  otherwise  (r) ;  (4)  any  volun- 
tary disposition  (s)  vesting  any  property  in  the  dis- 


(»?)  Stat.  44  Vict.  c.  12,  s.  38,  purposes;    stat.    10    Edw.    VII. 

passed  3rd  June,  1881.  c.  8,  s.  59  (1). 

(m)  Stat.   52  Vict.  c.  7,  s.  11,  (>•)  No.  (3)   was  added   bj^  the 

passed  31st  May,  1889.  Act  of  1889.    SeeA.-G.Y.Worrall, 

{o)  A.-G.    Y.     Bodd,     1894,    2  1895,  1    Q.  B.   99.     By  stat.   10 

Q.  B.  150.  Edw.  VII.  c.  8,  s.  59  (3),  in  the 

(/<)  As  to  the  estate  duty  now  application   of  this   provision  to 

payable   in   respect   of  a  donatio  the  payment  of  estate  duty  under 

mortis  causa,  see  below,  p.  1296  ;  the  Finance  Act,  1894  (see  below, 

He  Hudson,  1911,  1  Ch.  206.  p.  1297),  the   property  shall   not 

(q)  Twelve  was  substituted  for  be  deemed  to  pass  on  the  death 

three  by  the  Act  of  1889.     See  of  the  deceased  if  subsequently, 

A.-G.   V.   Jacobs   Smith,   1895,   2  by  means  of  the  surrender  of  the 

Q.    B.   341.      But    now,    in   the  benetit  reserved  or  otherwise,  it 

application   of  these  enactments  is  enjoyed  to  the  entire  exclusion 

to   the  payment  of   estate   duty  of  the  deceased  and  of  any  benefit 

under  sect.  2  (1)  (c),   (3)   of  the  to  him  by  conti-act  or  otherwise 

Finance  Act,  1894,  stat.  57  &  58  for    three    years    preceding    the 

Vict.  c.  30  (see  below,  p.   1296),  death  of  the  deceased. 
•iia.il  in  tlio  case  of  a  person  dying  (.v)   Including,    by  the   Act  of 

on  or  after  the  30th  April,  1909,  1889,  "any  purchase  or   invest- 

the  period  of  three  years  is  to  be  ment  effected  by  the  person  who 

Hubstitutod    for   that    of    twelve  was    absolutely   entitled    to   the 

mimths  before  the  death  ;  except  property,  either  by  himself  alone, 

that   this  amendment  is   not   to  or  in  concert  or  by  arrangement 

apply  to  any  gift  i«C«>' z'itios' made  with   any   other    person."      See 

before  the  30th  April,   1908,   or  A.-G.  w'.  Ellis,  1895,  2  Q.  B.  466. 
made    for    puV)lic    or    charitable 
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poser  jointly  with  any  other  person  so  that  the  bene- 
ficial interest  therein,  or  in  some  part  thereof,  passes 
or  accrues  by  survivorship  on  the  disposer's  death  to 
such  other  person  ;  (5)  any  voluntary  settlement  made 
by  deed  or  other  instrument  not  taking  effect  as  a  will, 
whereby  an  interest  for  life  or  determinable  by  death 
in  the  property  settled  is  expressly  or  impliedly  re- 
served to  the  settlor,  or  whereby  the  settlor  has  reserved 
to  himself  the  right,  by  the  exercise  of  any  power,  to 
restore  to  himself,  or  to  retain  the  absolute  interest 
in  such  property  (^);  (6)  any  declaration  of  trust  in 
favour  of  a  volunteer  made,  with  like  reservations  in  the 
settlor's  favour,  in  writing  or  otherwise,  notwith- 
standing in  the  case  of  a  deed  or  other  instrument, 
that  the  same  was  made  for  valuable  consideration  as 
between  the  settlor  and  some  person  other  than  the 
volunteer  (u) ;  and  (7)  any  policy  of  assurance  effected 
on  a  donor's  life,  and  kept  up,  either  wholly  or  partlj', 
for  the  benefit  of  a  donee,  whether  nominee  or  as- 
signee (x) .  The  duty  so  charged  was  commonly  called 
account  duty;  because  every  person,  who  as  beneficiary, 
trustee  or  othertvise  acquired  possession  or  assumed  the 
management  of  any  personal  property  included  in  any 
of  the  above-mentioned  voluntary  dispositions,  was 
bound  to  deliver  to  the  Commissioners  of  Inland 
Revenue  an  account  of  such  property,  duly  stamped 
according  to  the  amount  of  duty  payable,  within  six 
calendar  months  after  the  death  of  the  disposing  part}^; 
on  pain,  in  case  of  default,  of  being  liable  to  pay 
double  the  duty  as  a  debt  to  the  Crown  recoverable  by 

{t)    See     Crossman    v.    R.,    18  A.-G.  v.  Chapman,  1891,  2  Q.  B. 

Qi,.'&.'D.2bQ,;  A.-G.\.Heywood,  52Q;  A.-G.   v.    Gosling,    1892,    1 

19  Q.  B.  D.  326  ;   Re  Croft,  1892,  Q.  B.  545;  A.-G.  v.  Jacobs  Smith, 

1  Ch.  652.  1895,  2  Q.  B.  341. 

(«)  The  ordinary   trusts    in   a  (.«;)  Nos.  (6)  and  (7)  were  added 

marriage  settlement  of  the  wife's  by  the  Act  of  1889.     No  acfount 

property  for  her  next  of  kin,  in  duty  was  payable  if  the   donee 

default  of   children,   fall    under  'k.e]it  wp  the -goliCY;  Lord  Advocate 

this  description:  A.-G.  v.  Theo-  v.  Fleming,  1897,  A.  C.  145. 
bald,  24  Q,.  B.  D.  557.     See  also 


1291 


1292 


OF  THE  DEATH  DUTIES. 


any  of  the  means  in  force  for  the  recovery  of  pro- 
bate, legacy  or  succession  duties  (?/) .  Account  duty 
was  not  otherwise  charged  on  the  property,  in  respect 
of  which  it  might  become  payable:  but  it  will  be  ob- 
served that  purchasers  acquiring  possession  of  property 
subject  to  a  claim  for  account  duty  might  apparently 
be  liable  to  pay  the  duty.  By  the  Finance  Act, 
1894  (2),  estate  duty  was  substituted  for  account  duty, 
as  regards  property  passing  on  any  death  occurring 
after  the  1st  of  August,   1894(2;). 


Additional 
succession 
duty. 


By  the  Inland  Revenue  Act,  1888  (a),  additional 
succession  duties  were  imposed  on  successions  on  deaths 
occurring  on  or  after  the  1st  of  July,  1888;  except  in 
the  case  of  leaseholds  passing  by  will  or  devolution  by 
law,  or  property  on  which  account  duty  was  payable. 
These  duties  were  abolished  by  the  Finance  Act, 
1894  (6),  as  regards  any  property  chargeable  with 
estate  duty  b}^  reason  of  its  passing  on  some  death 
occurring  after  the  1st  of  August,  1894. 


Temporary 

estate  duty. 


By  the  Inland  Revenue  Act,  1889  (c),  a  new  duty, 
therein  called  estate  duty,  was  temporarily  imposed  on 
or  after  the  1st  of  June,  1889,  where  the  value  of 
any  property  chargeable  with  probate  or  account  duty 
exceeded  ten  thousand  pounds,  at  the  rate  of  1/.  per 
cent,  on  the  value  of  such  property.  And  the  like 
duty  was  imposed,  except  in  the  case  of  leaseholds 
passing  by  will  or  devolution  by  law  or  of  property 
on  which  account  duty  had  been  paid,  where  the  value 


(y)  Stat.  44  Vict.  c.  12,  m.  39, 
40.  ThuH,  the  duty  was  payable 
by  the  douee  not  by  tlu;  douoi',  or 
out  of  his  estate,  lie  Foster,  1897, 
1  Ch.  48 1. 

(z)  Stat.  57  &  rjS  "Vict.  o.  30, 
88.  1,  24,  and  FirHt  Schedule. 

(«)  Stat.   T)!    &   52  Vict.  c.  8, 


8.21  ( 1 ) .  These  duties  were  at  the 
rate  of  1 0.v.  per  ceut.  on  the  succes- 
sion of  any  lineal  issue  or  ancestor 
and  1/.  lO.y.  per  cent,  in  other  cases. 
See  above,  p.  1261,  n.  (c/). 

(/;)  Stat.  57  &  58  Vict.  c.  30, 
88.  1,  24,  and  First  Schedule. 

(c)  Stat.  52  Vict.  c.  7,  8.  5. 
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of  any  succession  on  the  death  of  any  person  dying 
on  or  after  the  1st  of  June,  1889,  exceeded  10,000Z., 
or  the  value  of  any  succession  to  real  property  under 
the  will  or  intestacy  of  any  person  so  dying,  together 
with  any  other  beneht  taken  by  the  successor  under 
such  will  or  intestacy,  exceeded  the  same  sum  (d). 
The  last  mentioned  duty  was  to  be  assessed  and  paid 
like  succession  duty,  and  was  to  be  subject  to  the  en- 
actments relating  to  succession  duty(e):  but  it  was 
to  be  charged  on  the  principal  value  of  the  property, 
to  be  ascertained  as  directed  in  the  Act,  where  the  suc- 
cessor was  entitled  in  fee  simple  or  in  fee  according 
to  the  custom  of  any  manor,  or  for  lives  renewable 
under  any  custom  or  under  any  lease  for  lives,  or  for 
any  estate  in  tail,  or  was  entitled  for  life  and  was 
also  competent  to  dispose  as  he  should  think  fit  of 
a  continuing  interest  in  the  property  (/) .  This  duty 
where  imposed  on  real  property  was  made  a  first  charge 
thereon,  or  on  the  interest  of  the  successor  therein, 
according  as  the  duty  was  or  was  not  chargeable  on  the 
principal  value  of  such  property  (g).  The  temporary 
estate  duties  were  abolished  by  the  Finance  Act, 
1894  (h),  as  regards  any  property  chargeable  with  the 
estate  duty  imposed  by  that  Act  by  reason  of  its 
passing  on  some  death  occurring  after  the  1st  of 
August,  1894. 

By  the  Finance  Act,   1894  (i),   a  new  duty  called  Estate  .luty. 


{d)  Sect.  6  (1—3).  (h)  Stat.   57   &  58  Vict.  c.  30, 

(e)  Sect   6  (4)  ''^-  ^'  ^^'  ^^^  First  Schedule. 
_(/)  Sect.  6  (5,  «)      The  duty  g^^^_   ^.   ^   _.g  ^.^^_  ^ 

might  be  chargeable   on  an  in-  ^^^      .^^        ^^^.^   ^^^   ^^^   ^^^^ 

crease  of  benefit  accruing  to  the  .^^^^^^^^  ^y  stats.  59  &  60  Vict, 

successor    and    chargeable    with  ^   28,  ss.  U-24  ;   61   &  62  Vict, 

succession  duty ;    sect,   b    (o,  b) ;  ^  ^^_   ^3     ^^      ^3  ^.^^_  ^ 

see  above,  p.  1264.  ^^    ^^_^^.    ^  ^^^   y^j    ^    ^3^ 

(g)  Sect.  6  (6).  ss.  12  —  16;   10  Edw.  Vll.  c.   8, 

88.  54 — 64. 
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estate  duty  was  imposed  on  the  principal  value  (it)  of 
all  property,  real   or  personal,   settled  or  not  settled. 


f/,,y(L^  fo//  /Ui^^<j 


Estate  duty 
(jn  timber. 


[k]  See  stat.  57  &  58  Vict.  c.  30,  s.  7,  amended  by  10  Edw.  VII. 
c.  8,  88.  57,  60,  61,  62.  Allowance  is  made,  as  a  rule,  for  funeral 
expenses,  debts  and  incumbrances ;  see  Cotvlei/  x.  Inland  Rerenuc 
C'ommrs.,  1899,  A.  C.  198;  A.-G.  v.  Montagu,  1904,  A.  C.  ;S16.  But 
allowance  shall  not  be  made  (a)  for  debts  incurred  by  the  deceased  or 
incumbrances  created  by  a  disposition  made  by  the  deceased,  unless 
such  debts  or  incumbrances  were  incurred  or  created  bona  fide  for  full 
consideration  in  money  or  money's  woi'th  wholly  for  the  deceased's 
own  use  and  benefit,  and  take  effect  out  of  his  interest ;  see  Re  Gray, 
1896,  1  Ch.  620  ;  Re  Marijon-Wihon,  1900,  1  Ch.  565;  Re  Hackett,  1907, 
1  Ch.  385  :  A.-G.  v.  Richmond,  19u9,  A.  C.  466ynor  (b)  for  any  debt 
in  respect  whereof  there  is  a  right  to  reimbursement  from  any  other 
estate  or  pierson,  unless  such  reimbursement  cannot  be  obtained  ;  nor 
(c)  more  than  once  for  the  same  debt  or  incumbrance  charged  upon 
different  portions  of  the  estate ;  nor  id)  for  any  debt  or  incumbrance 
incurred  or  created  in  whole  or  in  part  for  the  purpose  of  or  in 
consideration  for  the  purchase  or  acquisition  or  extinction,  whether 
by  operation  of  law  or  otherwise,  of  any  interest  in  expectancy  (see 
below,  p.  1299,  n.  [h) )  in  any  property  passing  or  deemed  to  pass  on 
the  death  of  a  person  dying  on  or  after  the  29th  April,  1910,  where 
the  person  whose  interest  in  expectancy  is  so  purchased,  acquired  or 
extinguished,  becomes,  under  any  disposition  made  by,  or  through 
devolution  of  law  fi"om,  or  under  the  intestacy  of  the  deceased,  entitled 
to  any  interest  in  that  property ;  and  in  such  case  any  property  charged 
with  such  debt  or  incumbrance  "shall  be  deemed  to  pass  freed  there- 
from ;  provided  that,  if  part  only  of  such  debt  or  incumbrance  was  so 
incurred  or  created,  this  provision  shall  apply  to  that  part  only,  and  if 
the  person  whose  interest  in  expectancy  is  so  purchased,  &c.  becomes 
entitled  to  an  interest  in  part  only  of  that  property,  this  provision 
shall  apply  only  to  a  part  of  the  debt  or  incumbrance  proportionate  to 
the  value  of  that  part  of  that  property  as  compared  with  the  value  of 
the  whole  of  that  property.  This  last  provision  was  enacted  in  con- 
sequence of  the  decision  in  A.-G.  v.  Ric/nnond,  ubi  sup.  By  stat. 
10  Edw.  VII.  c.  8,  s.  61,  sub-s.  5,  where  an  estate  in  respect  of  which 
estate  duty  is  payable  on  the  death  of  a  person  dying  after  the  passing 
of  the  Act  (29th  April,  1910)  comprises  land  on  which  timber,  trees 
or  wood  are  growing,  the  value  of  such  timber,  trees  or  wood  shall  be 
aggregated  (see  below,  p.  1305)  with  the  other  property  passing  on 
the  death  of  the  deceased  for  the  purpose  of  determining  the  value  of 
the  estate  and  the  rate  of  estate  duty,  but  the  estate  duty  which,  but 
for  this  sub-.section,  would  be  payable  on  the  principal  value  of  the 
timber,  trees  or  wood  shall  not  be  payable  thereon,  but  shall  at  the 
rate  so  ascertained  be  payable  on  the  net  moneys  (if  any,  after 
deducting  all  necessary  outgoings  since  the  death  of  the  deceased) 
which  may  from  time  to  time  be  received  from  the  sale  of  the  timber, 
trees  or  wood,  when  felled,  during  the  period  which  may  elapse  until 
the  land  on  tlie  death  of  some  f>ther  person  again  becomes  liable,  or 
would,  but  for  this  sub-section,  have  become  liable  to  estate  duty,  and 
the  owners  or  trustees  of  such  land  shall  ac(H)Uut  for  aiul  j^ay  the  same 
accordingly  as  and  when  such  moneys  are  received  with  interest  at  the 
rate  of  three  pei'  (;ent.  per  annum  from  the  date  when  such  moneys 
are  received  :  j)rovided  that  if  at  any  time  the  timber,  trees  and  wood 
are  sold,  either  with  or  apart  from  the  land  on  which  they  are  growing, 
the  amount  of  estate  duty  on  tlie  principal  value  thereof  which,  but 
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which  passes  on  the  death  of  any  person  dying 
after  the  Ist  of  August,  1894  ;  and  it  was  pro- 
vided that  probate  duty,  account  duty,  additional 
succession  duty,  temporary  estate  duty  and  legacy 
or  succession  duty  at  the  rate  of  11.  per  cent.  (I) 
should  not  be  levied  in  respect  of  property  charge- 
able Avith  such  new  estate  duty.  But  as  above  noted, 
legacy  and  succession  duty  at  the  rate  of  1?.  per  cent. 
have  since  been  re-imposed,  subject  to  the  exemptions 
mentioned  in  the  Finance  (1909-10)  Act,  1910  (m). 
By  the  Act  of  1894,  property  (n)  passing  on  the 
death  (o)  of  a  person  so  dying  shall  be  deemed  to  in- 
clude (1)  property  of  which  the  deceased  was  at  the 
time  of  his  death  competent  to  dispose  (p);    (2)  pro- 

for  this  sub-sfutiou,  would  have  been  payable  ou  the  death  of  the 
deceased,  after  deducting'  the  amount  (if  any)  of  estate  duty  paid  in 
respect  of  the  timber,  trees  or  wood  under  this  sub-section  since  that 
date,  shall  become  payable.  Purchasers  of  land  with  timber,  trees  or 
wood  growing-  thereon  must  have  i-egard  to  this  liability,  and  should 
require  an}''  unpaid  estate  duty  so  charged  on  the  land  (see  below, 
p.  1307)  in  respect  of  the  timber,  &c.  to  be  discharged  by  the  vendor 
before  completion  of  the  sale. 

(/)  Above,  pp.  1257,  1262,  n.  (^yj,  juris,  enable  him  to  dispose  of 
1292,  1293.  the  property,  including  a  tenant 

(;«)  Stat.  10  Edw.  VII.  c.  S,  in  tail,  whether  in  possession  or 
s.  58  (2-4) ;   above,  p.  1262,  n.  [q],       not ;  and  the  expression  "general 

(w)  The  expression  "property"  power"  includes  every  power  or 
includes  real  and  personal  pro-  authority  enabling  the  donee  or 
perty  and  the  proceeds  of  sale  other  holder  thereof  to  appoint 
thereof  respectively,  and  any  or  dispose  of  property  as  bethinks 
money  or  investment  for  the  tit,  whether  exei'cisable  by  instru- 
time  being  representing  the  pro-  ment  infer  rivus,  or  by  will,  or 
ceeds  of  sale ;  stat.  57  &  58  Vict.  both,  but  exclusive  of  any  j^ower 
c.  30,  8.  22  (1,/).  exercisable  in  a  fiduciary  capacity 

(o)  The  expression  "  property  under  a  disposition  not  made  by 
passing  on  the  death"  includes  himself,  or  exercisable  as  tenant 
property  passing  either  imme-  for  life  under  the  Settled  Land 
diately  on  the  death  or  after  any  Act,  1882,  or  as  mortgagee  ; 
interval,  either  certainly  or  con-  sect.  22  (2,  a).  A  disposition 
tingently,  and  either  originally  taking  effect  out  of  the  interest 
or  by  way  of  substitutive  limita-  of  the  deceased  person  shall  be 
tion;  and  the  expression  "  ou  the  deemed  to  have  been  made  by 
death  "  includes  "  at  a  period  him,  whether  the  concurrence  of 
ascertainable  only  bj'  reference  any  other  person  was  or  was  not 
to  the  death  "  :   sect.  22  (1,  /).  required;    sect.    22   i2,   h).     And 

[p)  A  person  shall  be  deemed  money  which  a  person  has  a 
competent  to  dispose  of  property  general  power  to  charge  on 
if  he  has  such  an  estate  or  in-  property  shall  be  deemed  to  be 
terest  therein  or  such  general  property  of  which  he  has  power 
power   as   would,   if  he  were  cui       to  dispose ;  sect.  22  (2,  c). 
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perty  in  which  the  deceased  or  any  other  person  had 
an  interest  ceasing  on  the  death  of  the  deceasfd,  to 
the  extent  to  which  a  benefit  accrues  or  arises  by  the 
cesser  of  such  interest  {q) ;  but  exclusive  of  property 
the  interest  in  which  of  the  deceased  or  other  person 
was  only  an  interest  as  holder  of  an  office  (r),  or  re- 
cipient of  the  benefits  of  a  charity,  or  as  a  corporation 
sole;  (3)  property  which  would  be  required  on  the 
death  of  the  deceased  to  be  included  in  an  account 
under  sect.  38  of  the  Customs  and  Inland  Eevenue 
Act,  1881,  as  amended  by  sect.  11  of  the  Customs 
and  Inland  Revenue  Act,  1889,  if  those  sections  ex- 
tended to  real  as  well  as  personal  property,  and  the 
words  'voluntary"  and  "voluntarily"  and  a  refer- 
ence to  a  "volunteer  "  were  omitted  therefrom  (s);  and 
(4)  any  annuity  or  other  interest  purchased  or  provided 
by  the  deceased,  either  by  himself  alone  or  in  concert 
or  by  arrangement  with  any  other  person,  to  the  extent 
of  the  beneficial  interest  accruing  or  arising  by  sur- 
vivorship or  otherwise  on  the  death  of  the  deceased  {t). 
Property  passing  on  the  death  of  the  deceased  when 
situate  out  of  the  United  Kingdom  shall  be  included 
only  if,  under  the  law  in  force  before  the  passing  of 

{(j)  As  to  the  value  of  such  a  deemed  to  pass  on  the  death  of 

bfnefit  for  the   purposes  of   the  the  deceased  shall  not  apply  to 

duty,  see  sect.   7   (7)  ;  Adv. -Gen.  gifts  which  are  made  in  conside- 

V.  Maclachlan,  1900,  W.  N.  204.  ration  of  marriage,  or  which  are 

(>•)  See  A.-G.  v.  Eyres,  1909,  proved  to  the  satisfaction  of  the 
1  K.  B.  723,  where  an  annuity  commissioners  to  have  been  part 
given  to  a  trustee  while  acting  as  of  the  normal  expenditure  of  the 
such  was  held  to  give  him  an  deceased  and  to  have  been  reason- 
interest  only  as  holder  of  an  able,  having  regard  to  the  amount 
office.  of  his  income  or  to  the  circum- 

(.s)  See  above,  p.  1290  &iin.(y,r),  stances,  or  which,  m  the  ca^-e  of 

and  note  the  amendments  made  any  donee,  do  not  exceed  in  the 

by  stat.  10  Edw.  VII.  c.  8,  s.  .59  ;  aggregate     100/.     in     value     or 

Grey  v.  A  -G.,  1900,  A.  C.   124;  amount. 

A.-G.  V.  Johnson,  1903,  1   K.  B.  [t)  Stat.   o7  &  58  Vict.  c.  30, 

617;    A  -G.   V.   Ilohirn,    1903,    1  s.  2  (1).     ^ee  A.-G.  \.  Hau kins, 

K.  B.  832.    By  Stat.  10  Edw.  VII.  1901,    1   K.    B.    285;    A.-G.    v. 

0.  8,  H.  59  (2),  HO  much  of  w.  2  (1)  Mnrray,    1904,    1     K.    B.     165  ; 

of  the  Finance  Act,  1894,  and  of  Lcthbridgc  v.  A.-G.,  1907,  A.  C. 

this  enacting   section    as    makes  19. 
gifts  inter  vivos  property  which  is 
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the  Finance  Act,  1894,  legacy  or  succession  duty  is 
payable  in  respect  thereof,  or  would  be  so  payable  but 
for  the  relationship  of  the  person  to  whom  it  passes  (u). 

Estate  duty  is  not  pavable  under  the  Finance  Act,  Exemptious 
.  trom  estate 

1894,  in  the  following  cases: — (1)  In  respect  of  pro-  duty. 

pertv  held  by  the  deceased  as  trustee  for  another  per-  i-  Trust  pro- 

...  perty. 

son,  under  a  disposition  not    made  by  the  deceased,  or 

under  a  disposition  made  by  the  deceased  more  than 
three  years  before  his  death,  where  possession  and  en- 
joyment of  the  property  was  bond  fide  assumed  by 
the  beneficiary  immediately  upon  the  creation  of  the 
trust  and  thenceforward  retained  to  the  entire  exclu- 
sion of  the  deceased  or  of  any  benefit  to  him  by  con- 
tract or  otherwise  (a;) .  (2)  In  respect  of  property  2.  Trans - 
passing  on  the  death  of  the  deceased  by  reason  only 


money  con- 


of  a  bond  fide  purchase  from  the  person  under  whose  sideration. 
disposition  the  property  passes,  or  in  respect  of  the 
falling  into  possession  of  the  reversion  on  any  lease 
for  lives,  or  in  respect  of  the  determination  of  any  an- 
nuity for  lives,  where  such  purchase  was  made,  or 
such  lease  or  annuity  granted,  for  full  consideration 
in  money  or  money's  worth  paid  to  the  vendor  or 
grantor  for  his  own  use  or  benefit,  or  in  the  case  of 
a  lease  for  the  use  or  benefit  of  any  person  for  whom 
the  grantor  was  a  trustee  (^).      (3)  In  respect   of  the 

(m)   Stat.   57    &   58  Vict.  c.  30,  Steirn,  L.  R.  10  Eq.  178  :   A.-G. 

s.  2(2);  seeabove,  p.  1'2(;2,  n.(-?):  v.   Johnson.    1907,   2   K.  B.   8S5  ; 

Wms.  Pers.  Prop.  452  and  n.  (;j),  Hanson,     Death     Duties,     123, 

16th  ed. ;  A.-G.  v.  Jeivish   Colo-  5th  ed. 

nization  A.isn.,  1901,  1  Q.  B.  123.  {x)  Sect.  2  (3),  as  amended  by 
This  enactment  exempts  from  the  stat.  10  Edw.  VII.  c.  8,  s.  59  (1), 
duty  lands  situate  out  of  the  sxibstitutinj?  three  years  for 
country  and  passing  as  such  (that  twelve  months;  see  above,  pp. 
is,  in  an  unconverted  state)  on  1290  &  nn.  (7,  »•),  1296. 
the  death,  whatever  the  form  of  (y)  Stat.  57  &  58  Vict.  c.  30, 
tenure  may  be:  but  not  the  s.  3  (1) ;  see  Lethbridffe  v.  A.-G., 
money  secured  by  mortgaore  of  1907,  A.  C.  19.  Where  such 
lands  abroad  or  the  monej''  which  purchase  was  made,  or  lease  or 
such  lands  represent,  if  converted  annuity  granted,  for  partial  con- 
in  equity;  bauson  v.  Commrs.  of  sideration  in  money  or  monej-'s 
Inlard  RTenne,  1896,  I.  R.  418;  worth  paid  to  the  vendor  or 
W.  N.    1896,   p.    145;   Forbes  v.  grantor  for  his  own  use  or  bene- 
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3.  Property 
of  common 
seamen,  &c. 

4.  Sums  under 
100/.  payable 
without  re- 
presentation. 

5.  Single  an- 
nuity of  251. 

6.  Objects  of 
national, 
scientific,  or 
historic  inte- 
rest given  for 
national 
purposes,  &c. 


7.  Indian 
Government 
pensions. 

8.  Advowson. 


9.  Estates  not 
exceeding 
100/. 

10.  Property 
settled  by  dis- 
position of  one 
dying  before 
2nd  August, 
1894,  if 
probate  or 
account  duty 
paid  or  pay- 
able. 


property  of  common  seamen,  marines,  or  soldiers,  who 
are  slain  or  die  in  the  King's  service.  (4)  In  respect 
of  sums  under  lOOL  payable  without  requiring  repre- 
sentation (z).  (5)  In  respect  of  a  single  annuity  not 
exceeding  25?.,  purchased  or  provided  by  the  deceased 
for  the  life  of  himself  and  of  some  other  person  and 
the  survivor  of  them  or  to  arise  on  his  own  death  in 
favour  of  some  other  person  (a).  (6)  If  the  Treasury 
remit  the  duty,  as  they  lawfully  may,  in  respect  of 
such  pictures,  prints,  books,  manuscripts,  works  of  art 
or  scientific  collections  as  appear  to  the  Treasury  to 
be  of  national,  scientific  or  historic  interest  and  to  be 
given  or  bequeathed  for  national  purposes,  or  to  any 
university  or  to  any  county  council  or  municipal  cor- 
poration (&).  (7)  In  respect  of  any  pension  or  an- 
nuity payable  by  the  Government  of  British  India  to 
the  widow  or  child  of  any  deceased  officer  of  such 
Government  (c) .  (8)  In  respect  of  any  advowson  or 
church  patronage  which  would  be  free  from  succession 
duty  (d) .  (9)  Where  the"  principal  value  of  the  estate 
does  not  exceed  lOOZ.  (p).  (10)  In  respect  of  personal 
property  settled  by  a  will  or  disposition  made  by  a 
person  dying  before  the  2nd  of  August,  1894,  in 
respect  of  which  property  probate  or  account  duty  has 
been  paid  or  is  payable;  unless  in  either  case  the  de- 
ceased was  at  the  time  of  his  death,  or  at  any  time 
since  the  will  or  disposition  took  effect  had  been,  com- 
petent to  dispose  of  the  property  (f);  but  for  the  pur- 


fit,  or  in  the  case  of  a  lease  for 
the  use  or  benefit  of  any  person 
for  whom  the  grantor  was  a 
trustee,  the  value  of  the  con- 
sideration shall  be  allowed  as  a 
dpd>iction  from  the  value  of  the 
property  for  the  purpose  of  estate 
duty;  sect.  3  (2).  See  J  -G.  v. 
Smith- Marrintt,  1899.  2  Q.  B.  595; 
A.-G.  V.  Johmon,  1903.  1  K.  B. 
617. 

(z)  Sect.    8    (1)  ;    see    Hanson, 
Death  Duties,  186—189,  5th  ed. 


(a)  Sect.  15  (1).  If  there  is 
more  than  one  such  anntxity,  the 
annuity  first  granted  is  alone 
entitled  to  the  exemption. 

(/>)  Sect.  15  (2). 

(c)   Sect.  15  (3). 

I'/)  Sect.  15  (4)  ;  see  above, 
p.  1268,  n.  (n). 

{r)  Sect.  17.  now  replaced  by 
stnt.  in  Edw.  Vir.  c.  8.  8.  54. 

(/)  Stat.  57  &  58  Vict.  c.  30, 
a.  21  (1)  ;  A.-G.  v.  Dodinpton, 
1897,    2   Q.   B     373;    A.-G.  v. 
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pose  of  any  claim  to  relief  from  estate  duty  under 
this  provision  in  the  case  of  persons  dying  on  or  after 
the  30th  April,  1909,  payment  of  or  liability  to  duty, 
whether  the  payment  was  made  or  the  liability  at- 
tached before,  on  or  after  that  date,  shall  not  be  deemed 
to  be  a  payment  of  or  liability  to  duty  in  respect  of 
settled  property  if  the  payment  was  made  or  the  lia- 
bility attached,  in  respect  of  an  interest  in  expectancy 
in  any  property  on  the  death  of  a  person  other  than 
the  settlor  (^).  (11)  Where  an  interest  in  expect-  n.  "Where 
ancy  {h)  in  any  property  has,  before  the  2nd  of  expectancy 
August,  1894,  been  bond  fide  sold  or  mortgaged  for  ^"''^  "^"  ™°^" 

.  .  ,  f^'iged  before 

full  consideration  in   money   or   money  s  worth,  then  2nd  August, 

no  other  duty  on  such  property  shall  be  payable  by 

the  purchaser  or  mortgagee  when  the  interest  falls  into 

possession,  than  would  have  been  payable  if  this  Act 

had  not  passed;    and  in  the  case  of  a  mortgage,  any 

higher  duty  payable  by  the  mortgagor  shall  rank  as  a 

charge    subsequent    to    that    of    the    mortgagee  (^) . 

(12)  Where  a  husband  or  wife  is  entitled,  either  solely  12.  Settlement 

or  iointlv  with  the  other,  to  the  income  of  anv  property  ^^y  nu?*  ^and  or 
•J  "  '  ...  ./    1       r       c     -w'lte  on  the 

settled  by  the  other  under  a  disposition  which  has  taken  other  of  them 
effect  before  the  2nd  of  August,  1894,  and  on  his  or  Auo-ust,  1894. 
her  death  the  survivor  becomes  entitled  to  the  income 
of  the  property  settled  by  such  survivor,  estate  duty 


Londeshoroxgh,  1905,  1   K.  B.  98;  therein    provided    on    account  of 

see  above,  p.  1295,  n.  (/»).     By  the  any  such   duty  is   to  be  allowed 

Finance    Acts,    1896     and     1907  from  the  estate  duty  payable. 

(stats.  59  &  60  Vict.  c.  28,  s.  21  ;  {{))  Stat.    10  Edvv.  VII.    c.   8, 

7  Edw.  VII.  c.  13,  s.  15),  where  s.  .55. 

estate  duty  becomes  payable  in  {h)  This  expression  includes  an 

respect  of  any  property  passing  estate  in  remainder  or  reversion 

under  a  settlement  made  before  and  every  other  future  interest 

the  2nd  August,  1894,  and  before  whether   vested     or    contingent, 

that   date    additional    succession  but   does   not  include  reversions 

duty,   temporary  estate  duty,  or  expectant  upon  the  determination 

legacy  or  succession  duty  at  the  of   leases ;    stat.    57    &    08    Vict. 

rate  of   one  per  cent,   has  been  c.  .30,  s.  22  (1,^). 

paid   or    become  payable   under  {i)    Stat.   57  &  58  Vict.  c.  30, 

the     instrument     creating     the  s.  21  (3).     See  Re   Vernon,   1901, 

settlement  on  the   capital  value  1  Q.  B.  297 ;  above,  pp.  407,  408 

of    the  property,   the  deduction  &  n.  (/). 


1300 


OF  THE  DEATH  DUTIES. 


13.  Property 
passing  in 
more  ways 
than  one  on 
the  same 
death. 


14.  Reversion 
to  settlor  on 
settlement  on 
himself  for 
life  and 
others,  if 
falling  in 
while  settlor 
entitled  in 
possession. 

15.  Reversion 
on  disposition 
to  another  or 
others  for  life, 
if  falling  in 
in  disponer's 
lifetime. 


shall  not  be  payable  in  respect  of  that  property  until 
the  death  of  the  survivor  (fc).  (13)  Estate  duty  in 
respect  of  property  passing  on  any  death  shall  not  be 
more  than  once  levied  on  the  same  death  (?).  The 
following  cases  of  exemption  were  added  by  the 
Finance  Act,  1896  (m),  with  regard  to  deaths  oc- 
curring on  or  after  the  1st  of  July,  1896,  namely:  — 
(14)  Where  property  is  settled  by  a  person  on  him- 
self for  life,  and  after  his  death  on  any  other  persons 
with  an  ultimate  reversion  of  an  absolute  interest  or 
absolute  power  of  disposition  to  the  settlor,  no  estate 
duty  is  payable  in  respect  of  the  enlargement  of  the 
settlor's  interest  by  reason  of  the  death  of  any  such 
other  person  while  the  settlor  remains  in  possession 
of  the  property  as  tenant  for  life(w).  (15)  Where 
by  a  disposition  of  any  property  an  interest  is  con- 
ferred on  any  person  other  than  the  disponer  for  the 
life  of  such  person  or  determinable  on  his  death,  and 
such  person  enters  into  possession  of  the  interest  and 
thenceforward  retains  possession  thereof  to  the  entire 
exclusion  of  the  disponer  or  of  any  benefit  to  him 
by  contract  or  otherwise,  and  the  only  benefit  which 
the  disponer  retains  in  the  said  property  is  subject  to 
such  life  or  determinable  interest,  and  no  other  interest 
is  created  by  the  said  disposition,  no  estate  duty  is 
payable  on  the  death  of  such  person  in  the  disponer's 
lifetime  by  reason  only  of  the  property  reverting  to 
the  disponer  (o) ;  and  the  law  is  the  same  where  a 
similar  disposition  is  made  in  favour  of  two  or  more 


(k)  Sect.  21  (6)  ;  held  not  to 
apply  where  the  survivor  becomes 
entitled  to  the  capital  of  the  pro- 
perty settled;  A.-G.\.  Slranc/c, 
IS98,  2  Q.  B.  m  ;  see  also  A.-G. 
V.  aiouM,)).  I'JOO,  I  K.  B.  284, 
290  A//.,  a«d.  1907,  1  K.  B.  163. 

(/)  Stat.  57  ..^  58  Vict.  c.  30, 
8.  7  (10).  Thi.s  provinion  may 
take  fffoct  where  property  is 
nettled  on  A.  for  life,  then  on  B. 


for  life  and  then  on  C.  absohitely, 
and  A.  in  B.'s  lifetime  acquires 
C.'s  interest  by  succession  after 
C.'s  death  and  dies. 

{m)  Stat.  59  &  GO  Vict.  c.  28, 
s.  24. 

(«)  Sect.  14 ;  sec  A.-O.  v. 
Olossop,  1907,  1  K.  B.  163,  177. 

(o)  Sect.  15  (1)  ;  see  A.-G.  v. 
Glossup,  1907,  1  K.  B.  163. 
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persons^,  oither  sevorally  or  jointly  or  in  succession  (p): 
but  this  exemption  is  not  given  if  the  person  or  per- 
sons taking  such  life  or  determinable  interests  had  at 
any  time  prior  to  the  disposition  been  competent  to 
dispose  of  the  property  (o).      (16)  No  estate  duty  is  ^^-  On  death 

11  ,  1       1         1  •,    1    1       1  ,  of  husband 

payable  where  a  husband  entitled  by  law  to  the  rents  entitled  to 
and  profits  of  his  wife's  real  or  leasehold  property  dies  T^^^'l  \^^^  ^^ 

'^  .         leasehold  pro- 

in  her  lifetime  (r).     (17)  Where  any  property  passing  peity  in  her 
on  the  death  of  a  deceased  person  consists  of  such  pie- 

11  :  IP  .      \„      17.  Objects 

tures,  prints,  books,  manuscripts,  works  oi  art,  scientihc  of  national, 

collections,  or  other  thing's    not    yieldin2:    income    as  ^';'^"tific, 

'  '^  ...  historic  or 

appear  to  the  Treasury  to  be  of  national,  scientific,  or  artistic 
historic  interest,  and  is  settled  so  as  to  be  enjoyed  in 
kind  in  succession  by  different  persons,  such  property 
shall,  while  enjoyed  in  kind  by  a  person  not  competent 
to  dispose  of  the  same,  be  exempt  from  estate  duty: 
but  if  such  property  be  sold  or  come  into  the  possession 
of  some  person  competent  to  dispose  of  the  same  (s), 
it  will  become  liable  to  estate  duty(0-  This  excep- 
tion was  extended  by  the  Finance  (1909-10)  Act, 
1910  (u),  in  the  case  of  any  person  dying  on  or  after 
the  30th  April,  1909,  so  as  to  take  effect  whether  the 
property  in  respect  of  which  the  exemption  is  given 
is  settled  or  not,  and  as  if  the  reference  to  national, 
scientific  or  historic  interest  included  a  reference  to 
artistic  interest;  and  it  was  provided  that  the  duty 
shall  only  become  chargeable  when  the  property  is 
sold,  and  then  only  in  respect  of  the  last  death  on 
which  the  property  passed.  (18)  By  the  Finance  Act,  i?-  Persons 
1900  (x),  where  any  person  dies  from  wounds  inflicted, 
accident  occurring,  or  disease  contracted,  Avithin  twelve 
months  before  death,   while  on   active  service  against 


{p)  Sect.  15  (2).  ii<)  Stat.    10  Edw.   VII.  c.   8, 

((/)  Sect.    In  "(3);  see    above,       ss.  63,  96  (1)  and  Third  Schedule. 

,  1-295,  n.  (p).  (.';)  Stat.   03  Vi(tt.   c.   7,  s.  14, 

(r)  Sect.  15  (4).  which  is  to  take  effect  in  the  case 
(s)  See  above,  p.  r2!)5,  n.  (;;).         of  any  person    dying   since   the 

{t)  Sect.  20.  nth  Oct.  1899. 
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an  enemy,  whetlicr  on  sea  or  land,  and  was,  when  the 
wonnds  were  inflicted,  the  accident  occurred,  or  the 
disease  was  contracted,  either  subject  to  the  Naval 
Discipline  Act  or  subject  to  military  law,  whether  as 
an  officer,  non-commissioned  officer,  or  soldier,  under 
Part  V.  of  the  Army  Act,  the  Treasury  may,  if  they 
think  fit,  on  the  recommendation  of  the  Secretary  of 
State  or  of  the  Admiralty,  as  the  case  requires,  remit, 
or  in  the  case  of  duty  already  paid  repay,  up  to  an 
amount  not  exceeding  150L  in  any  one  case,  the  whole 
or  any  part  of  the  death  duties  {y)  leviable  in  respect 
of  property  passing  upon  the  death  of  the  deceased  to 
his  widow  or  lineal  descendants  if  the  total  value  for 
the  purpose  of  estate  duty  of  the  property  so  passing 
does  not  exceed  5,000/. 

Settled  pro-  Where  property  in  respect  of  which  estate  duty  is 

leviable,  is  settled  {z)  by  the  Mall  of  the  deceased,  or 
having  been  settled  by  some  other  disposition  passes 
under  that  disposition  on  the  death  of  the  deceased  to 
some  person  not  competent  to  dispose  of  the  pro- 
Settlement  perty  (a),  a  further  estate  duty  (called  settlement 
^'      estate  duty  (6))  on    the   principal  value  of  the  settled 


(y)  7.1".,  estate,  legacy,  and  sue-  Vict.  c.   10,  s.   14.     Property  is 

cession   duty,  and   also  probate,  settled  within  the  meaning  of  the 

account,  additional  succession  and  Finance   Act,    1894,   when   it   is 

temporary  estate  duty.  made    subject    to    a    disposition 

(r)   Settlement    estate    duty   is  which    would    be    a     settlement 

payable  where  property  is  settled  within  the  meaning  of  the  Settled 

contingently  only;  A.-G.v.  Fair-  Land  Act,  1882;  stats.  4;)  &  46 

ley,  18'J7,  1  Q.  B.  698;  A.-G.  v.  Vict.  c.   38,  s.  2  ;  57  &  58  Vict. 

C'larkson,  1900,  1  Q.  B.  156;  Smifh  c.  30,  s.  22  (1,  //,  »)  ;  see  A.-G. 

V.   Lord  Adrori//r,    1902,   W.   N.  v.  Owt'n,   1899,  2  Q.  B.  253;  Jie 

167.     But  by  the  Finance  Act,  S(.  Alhim,  1900,   2  Ch.  873;  Re 

1898,  where  in  the  case  of  a  death  CutiiphcU,  1902,  1  K.  B.  113. 
occurriusr  on  or  after  the  1st  July,  (")  See  above,  p.  1295,  n.  [p). 

189H,    Ki'ttlernent    estate    duty    is  (/>)  Settlement    estate   duty    is 

paid   in  respect  of   iiny  projjerty  not  payable    iu    rcs[i(>ot   of   pro- 

conlingently    settled,    and    it    is  l)erty    settled    by    a    disposition 

thereafter  shown   that   the    con-  whi(!h  has  taken  effect  before  the 

tingcncy  has  not  arisen  and  can-  2nd  August,  1894  ;   stat.  57  &  58 

not  arise,   the  said  duty  so  paid  Vict.  c.   30,  s.  21   (1)  ;    or  in  re- 

Bhall   bo   rejjaid ;  slat.  61    He   62  specit   of   prop(;rty   settled   by   a 


OF  THK  DEATH  DUTIKS.  l-'^''> 

proporfy  shall  bo  lovicnl,  except  whoro  tho  only  iil'o  in- 
terest in  the  property  after  the  death  of  tho  deceased 
is  that  of  a  wife  or  husband  of  the  deceased;  but 
during  the  continuance  of  the  settlement  the  settle- 
ment estate  duty  shall  not  be  payable  more  than 
once  (c).  The  rate  of  settlement  estate  duty  was  origi- 
nally one  per  cent.,  but  was  raised  to  two  per  cent, 
in  the  case  of  persons  dying  on  or  after  the  30th  of 
April,  1909  (d).  If  estate  duty  has  already  been  paid 
in  respect  of  any  settled  property  since  the  date  of  the 
settlement,  the  estate  duty  shall  not  be  payable  in  respect 
thereof,  until  the  death  of  a  person  who  was  at  the 
time  of  his  death  or  had  been  at  any  time  during  the 
continuance  of  the  settlement  competent  to  dispose  of 
such  property  (e),  and  who,  if  on  his  death  subsequent 
limitations  under  the  settlement  take  effect  in  respect 
of  such  property,  was  sui  juris  at  the  time  of  his 
death  or  had  been  sui  juris  at  any  time  while  so  com- 
petent to  dispose  of  the  property  (/).  But  for  the 
purpose  of  any  claim  to  relief  from  estate  duty  under 
these  provisions  in  the  case  of  persons  dying  on  or 
after  the  30th  April,  1909,  payment  of  or  liability 
to  duty,  whether  the  payment  was  made  or  the  lia- 
bility attached  before,  on  or  after  that  date  shall  not 
be  deemed  to  be  a  pajmient  of  or  liability  to  duty  in 

will,  where  the  net  value  of  the  may  be  deducted  from  the  settle- 
property,  on  which  estate  duty  is  ment  estate  duty  payable, 
leviable  (exclusive  of  property  [c)  See  above,  p.  129.5,  n.  (/>). 
settled  otherwise  than  by  the  (/)  Stat.  57  <S:  58  Vict.  c.  30, 
will)  does  not  exceed  1,000/.,  and  s.  5  (2),  amended  by  stat.  Gl  &  62 
the  fixed  duty  or  estate  duty  has  Vict.  o.  10,  s.  1.'?.  See  A.-G.  v. 
been  paid  thereon  ;  sect.  16  (3)  ;  ][ay,  1899,  2  Q.  B.  245  ;  Coinmr.s. 
stat.  10  Edw.  VII.  c.  <S,  s.  58  (2)  ;  of  Inland  lie/r>/ne  v.  Priestlei/, 
see  above,  p.  1262,  n.  {q).           '  1901,  A.  C.  208.    This  exemption 

(e)  Stat.   57  «&  58  Vict.  c.  30,  originally  extended  to  legacy  and 

s.  5  (1).  succession   duty  at   the   rate   of 

(d)  Stat.    10   Edw.  VII.  c.   8,  one  per  cent.,  but  it  appears  that 

s.    54,   replacinif    57    &    58  Vict.  such  duty  is  now  payable  under 

c.  30,  s.  17.     By  stat.   57   &   58  the  Finance  (1909-10)  Act,  1910, 

Vict.  c.  30,  s.  5   (4),   the  amount  in    the  cases  and   with    the   ex- 

of  the  ad  valorem  stamp  duty,  if  emptions  therein  provided ;  stat. 

any,  charged  on  the  settlement  10  Edw.  VII.  c.  8,  s.   58;    see 

in  respect  of  the  settled  property  above,  p.  1261,  n.  [q). 
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respect  of  settled  property  if  the  pajanent  was  made 
or  the  liability  attached  in  respect  of  an  interest 
in  expectancy  (g)  in  any  property  on  the  death  of  a 
person  other  than  the  settlor  (h).  In  the  case  of  settled 
property,  where  the  interest  of  any  person  under  the 
settlement  fails  or  determines  by  reason  of  his  death 
before  it  becomes  an  interest  in  possession,  and  subse- 
quent limitations  under  the  settlement  continue  to  sub- 
sist, the  property  shall  not  be  deemed  to  pass  on  his 
death  (^) .  Where  any  lands  or  chattels  are  so  settled, 
whether  by  Act  of  Parliament  or  royal  grant,  that 
no  one  of  the  j^ersons  successively  in  possession  thereof 
is  capable  of  alienating  the  same,  whether  his  interest 
is  in  law  a  tenancy  for  life  or  a  tenancy  in  tail,  the 
provisions  of  the  Finance  Act,  1894,  with  respect  to 
settled  property  shall  not  apply,  and  the  property 
passing  on  the  death  of  any  person  in  possession  ,of 
the  lands  and  chattels  shall  be  the  interest  of  his  suc- 
cessor in  the  lands  and  cliattels,  and  such  interest  shall 
be  valued,  for  the  purpose  of  estate  dutj^  in  like  manner 
as  for  the  purpose  of  succession  duty(fc).  Settle- 
ment estate  duty  leviable  in  respect  of  a  legacy  or  other 
personal  property  settled  by  will  is  payable  out  of 
the  settled  legacy  or  property  in  exoneration  of  the 
rest  of  the  testator's  estate;  unless  the  will  contain 
an  express  provision  to  the  contrary  (Z). 

Kate  of  estate       The  rate  of  estate  duty  is  now  graduated  according 
duty. 

{(/)  Above,  p.  1299,  n.  {Ii).  lie  Wcbhct;  1896,  1  Ch.  914  ;  held 

('/()  Stat.   10   Edw.  VII.  c.  8,  not  retrospective,  Jif  Gibbs,  1898, 

8.  5o.  1   Ch.  ()2o  ;   but  see  Me  Maryon- 

(i)  Stat.  57   &  58  Vict.  c.  30,  Wilxo)!,  1900,  1  Ch.  565  ;  .Re  St. 

s.  5(3);  A.-a.v.  ll'ood,  1897,   2  yl/b(nis,   1900,   2  Ch.  87:1.     Such 

Q.  B.  ]02;  A.-0',\.  0/oxsop,ld07,  settlement  estate  duty  does  not 

1  K.  B.  103.  come  under   the  head    of   tosta- 

(A-)  Sect.  5(5);  lie  Bolton  Esfatrs  montury  expenses;  Jlr  Kiny,  1901, 

Act    (1803),    1904,    1     Ch.    289;  1   Cli.   303.     As  to   "an  express 

above,  pp.  1207 — 1269.  provision   to   the  contrary,"   see 

(/)  Stat.    59   &  60  Vict.  v..  28.  He  faijlni,    1904,   2  Ch.   781;  lie 

H.    19   (1),   reverHing    the   rule  in  7'iini/iii//'.  l'M]r->,  1  Cli.  720. 
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1o  the  value  of  the  estate  as  stated  in  the  note(m); 
and  for  determining-  the  rate  of  duty  to  he  paid,  all 
property  passing  on  the  death  of  the  deceased  and 
chargeable  with  estate  duty  is  required,  as  a  rule,  to 
be  aggregated  so  as  to  form  one  estate  (w). 

The  executor  or    administrator    of    the  deceased   is  Persons  ac- 

,  •  p        •  •    ,  .  1 1     i  I       countable  for 

rcquirca  to  speciiy  m  appropriate  accounts  all  the  estate  duty, 
property  in  respect  of  which  estate  duty  is  payable 
upon  the  death  of  the  deceased,  and  is  accountable  for 
the  estate  duty  in  respect  of  all  personal  property 
wheresoever  situate  of  Avhich  the  deceased  was  com- 
petent to  dispose  at  his  death,  but  is  not  liable  for  any 
duty  in  excess  of  the  assets  which  he  has  received  as 
executor  or  administrator  or  might  but  for  his  own 
neglect  or  default  have  received  (o) .  Whore  property 
passes  on  the  death  of  the  deceased,  and  his  executor  or 
administrator  is  not  accountable  for  the  estate  duty  in 


Whez-e  the  princ-ipal  value  of  the  Estate  tj   i.  *  it 

'■         '■  Kat3  per  cent,  ui 


Exceeds          £100  and  does  not  exceed  £oOO  1 

,,                    .300  ,  1,000  •> 

,,            -    1,000  ,.          .,         ,,  ."),000  o 

•j,000  ,,          .,          ,,  10,000  1 

10,000  ,,          ,,          ,,  20,000  ;') 

,,              -20,000  ,,         ,,          ,,  40,000  0 

,,              40,000  ,,          ,,          ,,  70,000  7 

,,              70,000  ,,          ,,          .,  100,000  S 

,,            100,000  ,,          ,,          „  laO.OOO  U 

,,            loO,000  ,,          ,,          .,  200,000   ;  10 

„            -200,000  ,,          ,,          ,,  400,000  11 

,,     400,000  ,,    ,,    .,  600,000  \  12 

,,     600,000  ,,    ,,    ,,  800,000  |  l.'i 

,,     800,000  .,    ,,    ,,  1,000,000  14 

1,000,000 1') 


See  stat.  10  Edw.  VII.  c.  8,  s.  f)i  and  Second  Schedule,  replacing 
7  Edw.  VII.  0.  13,  8.  12 ;  57  &  58  Vict.  c.  30,  s.  17. 

(«)  Sec   stats.   57    &   .58   Vict.       20  (l);  63  Vict.  c.  7,  ss.  12,  13; 
c.  30,  ss.  4,  7  (10),  15  (2),  16  (3),       7  Edw.  VII.  c,  13,  s.  16. 
17:  59  &'   00  Vict.  c.  28,  ss.  17,  '/)  Stat.  57  &  58  Vict.  c.  30, 

s.  8  (3). 
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respect  of  such  property,  every  person  to  whom  any 
property  so  passes  for  any  beneficial  interest  in  posses- 
sion, and  also,  to  the  extent  of  the  property  actually 
received  or  disposed  of  by  him,  every  trustee,  guardian, 
committee,  or  other  jDerson  in  whom  any  interest  in  the 
property  so  passing-  or  the  management  thereof  is  at 
any  time  vested,  and  every  person  in  whom  the  same 
is  vested  in  possession  by  alienation  or  other  derivative 
title  shall  be  accountable  for  the  estate  duty  on  the 
property  (^):  but  a  bond  fide  purchaser  for  valuable 
consideration  without  notice  is  not  rendered  liable  to  or 
accountable  for  duty  (g) . 

Estate  duty  Estate  duty  in  respect  of  all  personal  property'  of 

which  the  deceased  person  was  competent  to  dispose  (r) 
at  his  death  is  payable  by  his  executor  or  administrator 
on  delivering  the  affidavit  necesiary  to  obtain  probate 
or  administration;  and  the  estate  duty  on  any  other 
property  passing  on  the  death  may  be  paid  by  the 
executor  or  administrator  at  the  same  time,  if  the 
property  be  under  his  control  by  virtue  of  any  testa- 
mentary disposition  of  the  deceased  or  if  the  persons 
accountable  for  the  duty  so  request  (s).  Otherwise  the 
duty  on  sucli  other  property  is  to  be  collected  upon  an 
account  setting  forth  the  particulars  of  the  property  and 
to  be  delivered  to  the  Commissioners  by  the  person 
aecounlable  for  the  duty  within  six  months  after  the 
death  or  within  such  further  time  as  the  Commissioners 
may  allow  (i^).  But  Avhere  an  estate  includes  an  in- 
terest in  expectancy  (u),  estate  duty  in  respect  of  that 
interest  may  bo  paid,  at  the  option  of  the  person  ac- 
countable for  the  duty,  either  with  the  duty  in  respect 
of  the  rest  of  the  estate  or  when  the  interest  falls  into 


(p)  Sect.  8  (4).  («)  Stat.  57  &  .'iS  Vict.  c.   30, 

(■7)  Sect.  8  (18).  H.  (i  (2)  :  see  also  sect.  14. 

(/•)  See  above,  ]).  lliiJ.J,  u.  [jj,.  (f)  Sect,  (i  (4). 

{!/)  See  above,  p.  1209,  u.  (/<). 
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possession  (cT) .  Intcrost  at  (lie  I'ad'  oT  three  pci'  cent. 
per  annum  is  payable  on  the  estate  duty  from  tlio  date 
of  the  death  up  to  the  date  of  the  delivery  of  the 
aliidavit  or  account  or  the  expiration  of  six  months  after 
the  death,  whichever  first  happens  {y).  The  duty  to  be 
collected  upon  an  affidavit  or  account  as  before  men- 
tioned becomes  due  on  the  delivery  thereof  or  on  the 
expiration  of  six  months  from  the  death,  whichever 
lirst  happens  (0).  But  the  duty  due  upon  an  account  Estate  duty 
of  real  property  may,  at  the  option  of  the  person  de-  property. 
livoring  the  account,  be  paid  by  eight  equal  yearl\- 
instalments,  or  sixteen  half-yearly  instalments,  com- 
mencing at  the  end  of  one  year  from  the  death,  with 
interest  at  the  rate  of  three  per  cent,  per  annum,  as 
from  the  time  of  payment  of  the  lirst  instalment,  on 
the  amount  of  duty  for  the  time  being  remaining  un- 
paid. The  duty  for  the  time  being  unpaid  maj^  how- 
ever be  paid  at  any  time,  with  interest  to  the  date  of 
payment;  and  in  case  the  property  is  sold,  the  duty 
and  interest  shall  be  paid  on  completion  of  the  sale  or 
shall  be  duty  in  arrear(«).  Under  the  Finance  Act, 
1896  (6),  the  estate  duty  on  annuities  may  be  paid 
by  four  yearly  instalments  commencing  at  the  end  of  a 
year  from  the  death. 

A  rateable  part  of  the  estate  duty  on  an  estate  in  Charge  of 
proportion  to  the  value  of  any  property  Avhich  does  not       '  ^' 

pass  to  the  executor  as  such,  shall  be  a  lirst  charge  on 
the  property  in  respect  of  which  duty  is  leviable;  pro- 
vided that  the  property  shall  not  be  so  chargeable  as 
against  a  hand  fide  purchaser  thereof  for  valuable  con- 

(.r)  Sect.  7  (6'.     If  payment  be  stat.  59  ic  60  Vict.  c.  28,  ss.  IS, 

delayed    till     the    interest    falls  40. 

into  possession,  the  duty  will  then  (-)  Stat.  57  &  58  Vict.  c.  30, 

be  payable   on   its  value   as  an  s.  6  (7). 

interest  in  possession  ;  lie  Eyrr,  [<i)  Sect.   6    (8),    amended     by 

1907,  1  K.  B.  ■■V.M.  stat.  59  &  60  Vict.  c.  28,  .s.  40. 

(y)  Sect.    6    (6),    amended    bv  (/')  Stat.  59  &  60  Vict.  c.  28. 

s.  16. 
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Power  to  raise  sideratioii  without  notice  (cK     A  person  authorized  or 
the  money.  .  i  i  • 

required  {a)  to  pay  the  estate  duty  in  resj^ect  of  any 

property  shall,  for  the  purpose  of  paying  the  duty,  or 
raising  the  amount  of  the  duty  when  already  paid, 
have  power,  whether  the  property  is  or  is  not  vested 
in  him,  to  raise  the  amount  of  such  duty  and  any  in- 
terest and  expenses  properly  paid  or  incurred  by  him 
in  respect  thereof  by  the  sale  or  mortgage  of  or  a  ter- 
minable charge  on  that  property  or  any  part  thereof  (e) . 
Charge  in  And  a  person  having  a  limited  interest  in  any  pro- 
limited  owner  1'^^'^}''   ^ho  pays  tlic  estate  duty  in  respect    of    that 

paying  the       iiropcrtv  shall  be  entitled  to  the  like  charo-e  as  if  the 

estate  duty.       -^       ^        |  .  „     ,  ,      i  i  ■      -, 

estate  duty  m  respect  oi  that  property  had  been  raised 

by  means  of  a  mortgage  to  him(/). 


Certificate  of 
discharge 
from  estate 
duty. 


The  Commissioners  of  Inland  Eevenue,  on  being 
satisfied  that  the  full  estate  duty  has  been  or  will  be 
paid  in  respect  of  an  estate  or  any  part  thereof,  shall,  if 
required  by  the  person  accounting  for  the  duty,  give  a 
certificate  to  that  effect,  which  shall  discharge  from  any 
further  claim  for  estate  duty  the  property  shown  by  the 
certificate  to  form  the  estate  or  part  thereof,  as  the  case 
may  be  (g) .  And  Avhere  a  person  accountable  for  the 
estate  duty  in  respect  of  any  property  passing  on  a 
death  applies  to  the  Commissioners,  and  delivers  to 
tliem  and  verifies  a  full  statement  to  the  best  of  his 
kno^\lodge  and  belief  of  all  property  jjassing  on  such 


(c)  Stat.  57  &  58  Vict.  c.  30, 
H.  9  (1).  See  Up  I'arkrr-Jerris, 
1898,  2  Ch.  643  ;  Jie  SL  Alham, 
1900,  '2  (Jli.  873.  The  charge  so 
created  has  been  described  as  an 
equitaVjlo  charge  by  Cozens  - 
Hardy,  L.  J.,' /r^c  Jloh,  190C,  1 
Ch.  673,  682,  and  Joyce,  J.,  Itc 
Jinwcriinin,  1908,  2  Ch.  340,  343  : 
but  it  is  I'Chpc'ctfiilly  submitted 
tliat,  being  created  by  a  statute, 
of  whi<'.h  all  Courts  (whether  exer- 
cising legal  or  equitable  jurisdic- 
fioii)  n^l^*t  take  notice,  it  conf{>rs 


a  legal  interest  on  the  Crown  ; 
see  Lord  Adrocalcv.  Moray,  1905, 
A.  C.  531,  537,  541,  542.' 

(rf)  See  above,  pp.  1305,  1306. 

{()  Sect.  9  (5)  ;  sec  lie  Parlrr- 
Jerris,  1898,  2  Ch.  643,  648,  658  : 
Jte  Bowels  Settled  Estates,  1903,  2 
Ch.  09. 

(/)  Sect.  9  (6) ;  see  Lord  Advo- 
cate V.  Moray,  1905,  A.  C.  531, 
539,  541,  542. 

{(/)  Stat.  57  &  58  Vict.  c.  30, 
s.  il  (1). 
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tlcalli  and  the  several  per.-ons  entitled  tiiioreto,  tin,"  (Jom- 
missioncrs  may  determine  the  rate  oi'  the  estate  duty 
in  respect  of  the  property  for  which  the  applicant  is 
accountable,  and  on  payment  of  the  duty  at  that  rate, 
that  property  and  the  applicant  so  far  as  regards  that 
])roperty  shall  be  discharged  from  any  further  claim 
for  estate  duty,  and  the  Commissioners  shall  give  a 
certificate  of  such  discharge  (h) .  Any  certificate  given 
as  above  mentioned  shall  not  discharge  any  person  or 
property  from  estate  duty  in  case  of  fraud  or  failure 
to  disclose  material  facts  (i) :  but  any  such  certificate 
purporting  to  be  a  discharge  of  the  whole  estate  duty 
payable  in  respect  of  any  property  included  in  the 
certificate  shall  exonerate  a  bond  fide  purchaser  for 
valuable  consideration  without  notice  from  the  duty, 
notwithstanding  any  such  fraud  or  failure  (/v) . 

The  Commissioners  are  authorized  in  their  discretion,  Commutation 
upon  the  application  of  a  person  entitled  to  an  interest  °^  interest^liT 
in  expectancy  (l),  to  commute  the  estate  duty,  which  expectancy. 
Avould  or  might  become  payable  in  respect  of  such  in- 
terest (m) .   And  where  it  is  difficult  to  ascertain  exactlv  Compositiou 

1  c    1        I      1      •       /    \  t>    1  1  V     for  anv  death 

the  amount  of  deatli  duties  {7i)  or  any  ot  ttieni  payable  duties" 

in  respect  of  any  property  or  any  interest  therein,  the 

Commissioners  arc  authorized,   on   the  application  of     , 

any  person  accountable  for  any  duty  thereon,  to  accept 

a  sum  to  be  assessed  by  them  in  full  discharge  of  all 

claims  for  death  duties  in  res^ject  of  such  property  or 

interest  (o).    By  the  Finance  (1909-10)  Act,  1910  (p),  Power  to 

the   Commissioners  may,   if  they  think  fit,  accept  in  in  satisfaction 


of  the  dutv. 


{h)  Sect.  11  (2),  as  amended  by  {»)  This  includes  all  the  duties 

stat.  7  Edw.  VII.  c.  i;i,  s.  14.  mentioned  above,  p.  1802,  u.  (y)  ; 

(i)  Stat.  57  &  r)8  Vict.  c.  30,  sect.  13  (3). 

8.  11  (3).  (o)  Sect.  13  (1). 

[k)  Sect.  11  (4).  (jy)  Stat.    10  Edw.  VII.  c  8, 

(/)  See  above,  p.  1299,  n.  {Ii).  s.  56  (1).     By  s.  56  (2).  no  stamp 

(w)  Stat.  57  &  58  Vict.  c.  30,  dutj^  is  p;iyable  en  any  cunvcy- 

8.  12.  ance  or  transfer  of  land  to  the 

Commissioners  under  this  section. 
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satisfaction  of  any  estate  dut}^  or  settlement  estate 
duty  payable  in  respect  of  any  real  or  leasehold  pro- 
perty such  part  of  the  property  as  may  be  agreed  on 
between  them  and  the  person  liable  to  pay  the  duty. 


Estate  duty 
as  compared 
Avith  succes- 
sion duty. 


It  will  have  been  observed  that  estate  duty,  like 
succession  duty,  becomes  payable  on  the  death  of  any 
person  in  respect  of  the  jDroperty  devised  or  bequeathed 
by  his  will  or  devolving  by  reason  of  his  intestacy,  and 
also  on  the  death  of  any  person  entitled  as  tenant  for 
life  (q)  or  otherwise  (for  instance,  as  grantee  of  a  rent- 
charge  for  life  (/•))  under  a  settlement  in  respect  of  the 
beneficial  interest  to  which  any  other  person  succeeds 
on  such  death  (s).  But  there  is  a  marked  difference 
between  succession  duty  and  estate  duty  in  this;  that 
the  liability  to  succession  dutj^  is  created  by  the 
disposition,  whereby  one  becomes  beneficially  entitled 
to  property  on  the  death  of  another,  whilst  estate  duty 
is  charged  in  respect  of  the  passing  of  property  on  a 
death  (i^).  This  causes  a  substantial  distinction  in  the 
case  of  a  settlement.  Thus  when  lands  are  settled  for 
successive  estates  for  life  or  in  tail,  with  an  ultimate 
remainder  in  fee,  succession  duty  is  at  once  prospec- 
tively charged  on  the  various  beneficial  interests  limited 
to  take  effect  on  the  deaths;  and  the  liability  to  suc- 
cession duty  is  not  aft'ected  by  tlie  merger  of  any  life 
estate  (u) .  Estate  duty,  however,  is  not  in  any  Avay 
charged  oii  property  so  settled  until  it  passes  on  some 
death,  it  was  therefore  held  that,  under  the  Finance 
Act,  1894,  if  the  estate  of  a  tenant  for  life  under  a 
settlement  ceased  in  his  lifetime  by  merger  or  other- 


(y)  Jt  hits  bt'C'ii  lujld  tliiit  in  tlii,- 
(•use  the  property  piiH.scs  on  the 
death  of  the  tenant  for  life  to  the 
rerniiinderinan,  and  estate  duty  is 
payable  under  sect.  1  of  the 
FiTiaiicc  Act,  1S91,  and  not  under 
sect.  '1  (1,  /))  as  on  property  in 
which  the  decenst'd  hjid  ;in  inte- 


rest ceasing  on  his  death  ;  Cuir/ii/ 
V.  Inland  Rcieituc  (JoninirK.,  1899, 
A.  C.  198. 

{)•)  See  Lord  Advocate  v.  ^Fac- 
lachlan,  1900,  W.  N.  204. 

(s)  See  above,  p.  r29(). 

if^    Above,  ])p.  iL'fiO,  129.5. 

{u)  Abov(^  p{).  12015,  1272. 
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wise,  no  csliite  duly  \voul(l  be  payable  on  Iiis  dealh  (x). 
But  the  rule  so  laid  down  Avas  modified  by  tlie  Finance 
Act,  1900  (y),  whereby  in  the  case  of  over}-  person 
dying"  after  the  31st  of  March,  1900,  propert}',  whether 
real  or  personal,  in  which  the  deceased  person  or  any 
other  person  had  an  estate  or  interest  limited  to  cease 
on  the  death  of  the  deceased  should,  for  the  purpose 
of  the  Finance  Act,  1894,  and  the  Acts  amending  that 
Act,  be  deemed  to  pass  on  the  death  of  the  deceased, 
notwithstanding  that  that  estate  or  interest  had  been 
surrendered,  assured,  divested,  or  otherwise  disposed 
of,  whether  for  value  or  not,  to  or  for  the  benefit  of 
any  person  entitled  to  an  estate  or  interest  in  remainder 
or  reversion  in  such  property,  unless  that  surrender, 
assurance,  divesting,  or  disposition  was  bond  fide 
made  or  effected  twelve  months  before  the  death  ;of 
the  deceased,  and  bond  fide  possession  and  enjoyment 
of  the  property  was  assumed  thereunder  immediately 
upon  the  surrender,  a<ssurance,  divesting,  or  disposition, 
and  thenceforward  retained  to  the  entire  exclusion  of 
the  person  who  had  the  estate  or  interest  limited  to 
cease  as  aforesaid,  and  of  any  benefit  to  him  by  con- 
tract or  otherwise  (z).  And  by  the  Finance  (1909-10) 
Act,  1910, (a),  the  above-mentioned  period  of  twelve 
months  was  in  the  case  of  a  person  dying  on  or  after 


{x)  A.-G.  V.  licfch,  1899,  A.  C.  deceased  or  a  pLa-soii  who  had  an 

o3  ;  A.-G.   V.    I)e    I'lrviUe,   1900,  estate  or  interest  limited  to  cease 

1  Q.  B.  223.  on  the  death  of  the  deceased,  and 

{y)  Stat.  6o  Vict.  c.  7,  s.  11.  of  any  benefit  to  him  by  contract 

{z)  See  above,  pp.  1290,  1296,  or  otherwise,  the  propert}'  shall 

{a)  Stat.  lOEdw.  VII.  c.  8,s.  59  not   be   deemed    to    jiass   on    the 

(1) ;  see  above,  pp.  1290,  uu.  ((^,  »•),  death  of  the  deceased  if  subse- 

i29G.     By  s.   59  (3),   where  pi"o-  quently,  by  means  of  the  surren- 

perty    affected    by   such    a    sur-  der   of    the    benefit    reserved   or 

render,    assurance,   divesting,    or  otherwise,   it    is   enjoyed   to    the 

disposition  as  aforesaid  is  deemed  entire  e.xiclusion  of  the  deceased 

to   be   property    passing   on   the  or  sucih  other  person  as  aforesaid, 

death  of  the  deceased  by  reason  and  of  any   benefit    to   him   by 

only  that  the  property  was  not,  contract  i)r   otherwise,    for   such 

as  from  the  date  of  the  surrender,  period  preceding  the  death  of  tlie 

assurance,  or  divesting,  retained  deceased  as  is  pnjvided  by  this 

to   the   entire    exclusion   of    the  section. 
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Estate  duty 
on  sale  of 
lands  under 
a  power. 


the  30tli  of  April,  1909,  extended  to  three  years;  ex- 
cept as  regards  any  surrender,  assurance,  divesting  or 
disposition  made  or  effected  before  the  30th  of  April, 
1908,  or  for  public  or  charitable  purposes.  Again, 
estate  duty,  where  made  a  charge,  is  charged  on  the 
property,  in  respect  of  which  it  is  leviable  (&):  while 
succession  duty  is  charged  only  on  the  successor's  in- 
terest therein  (c).  And  there  is  no  provision  similar 
to  that  made  with  regard  to  succession  duty  (d)  and 
charging  estate  duty  on  the  proceeds  of  sale  of  settled 
property  sold  under  a  power  of  sale.  It  appears, 
therefore,  that  if  lands  settled  on  one  for  life  with 
remainder  over  be  sold,  citlier  under  a  power  of  sale 
contained  in  the  settlement,  or  under  the  Settled 
Estates  Act,  1877,  or  the  Settled  Land  Acts,  and  any 
unjDaid  estate  duty  be  charged  thereon,  the  purchaser 
must  require  this  duty  to  be  paid:  otherwise  the  same 
will  remain  charged  on  the  lands.  For  although  the 
estate  of  those  claiming  under  the  settlement  is  de- 
stroyed by  the  exercise  of  the  power  (e),  yet  the 
charge  given  by  the  Finance  Act,  1894,  appears  to  be 
a  charge  on  the  lands,  which  is  paramount  to  any  estate 
therein  of  any  subject  of  the  Crown.  When  there- 
fore the  lien  of  the  Crown  for  estate  duty  has  attached 
on  any  lands,  it  appears  to  remain,  until  discharged 
by  payment,  so  long  as  any  subject  has  any  estate 
therein;  thus  it  would  affect  all  estates  created  by  the 
exercise  oL'  any  express  or  statutory  power,  or  arising 
on  the  escheat  of  the  lands  to  any  mesne  lord  (/). 
But  as  no  estate  dut}',  which  may  become  payable 
on  a  future  death,  is  charged  on  any  lands,  a  pur- 
chaser of  lands  settled  on  one  for  life  with  remainder 
over  will  take  the  lands  free  from  any  charge  in  respect 


{/>)  Above,  1).  i;i()7. 
((•;  Above,  p.  1'2G9. 
(d)  Above,  p.  1270. 
(c)  Above,  pp.  12S7,  lli«8. 


(/)  Cf.  J'J/llsv.  IL,  r.  Ex.  921  ; 
Hug.  V.  &  P.  521 ;  and  cases  cited 
above,  p.  236,  n.  (o). 
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of  the  estate  duty,  if  any  {fj^,  which  will  hccoiiip  pay- 
able on  the  death  of  the  tenant  for  life;  and  this  ap- 
pears to  be  the  case  whether  the  lands  be  conveyed  to 
him  under  an  express  or  a  statutory  power  or  b}'  the 
tenant  for  life  and  remaindermen  according  to  their 
estates  therein  Qi) .     But  if  a  remainder  or  reversion  On  sale  of 
expectant  on  the  determination  of  a  life  interest,  other  reversion, 
than  a  lease  for  lives  {i),  be  sold,  by  itself  and  apart 
from  the  life  interest,  after  the  commencement  of  the 
Finance  Act,  1894  (Zc),  estate  dutj^  will  become  pay- 
able  in  respect   of   the  property  on  tlie  doatli   of  the 
tenant  for  life;   and  it  appears  that  the  purehasrr  will 
take  subject  to  this  liability,  and  must  bear  the  ex- 
pense  of  the   duty,    in   the  absence  of  stipulation  to 
the  contrary  (I) .    The  provisions  of  the  Inland  Eevenuc  Charo-e  of 
Act,  1889,  barring  the  charge  of  succession  dutv  after  '"'^fj -i"?' 
a  certain  lapse  of  time,  in  favour  of  a  purchaser  or  purchasor. 
mortgagee  (m),   are  by    the    Finance    Act,   1894  (w), 
directed  to  apply  as  if  estate  duty  were  therein  men- 
tioned as  well. 


The  Finance  Act,  1894,  does  not  make  estate  duty  Estate  duty 
a  charge  upon  property  which  passes  to  the  executor  "^*  rowTt 
or   administrator  as   such  (o) ;    so  that  estate  duty  is  passing  to 
not  a  charge  on  any  personal  estate,  which  belonged  j^up^ 
absolutel}^  to  a  deceased  person  and  passes  by  his  Avill  Leaseholds, 
or  upon  his  intestacy,  including  leaseholds  (p)  and  his 
equitable  interest  transmissible  as  personalty  in  any 
real   estate,   Avhich   was   prior  to  his  death  absolutely 

Cv)  See  above,  pp.  1310,  1311.  {o)  Above,  pp.  1307,  130S. 

[h)  See  Coivlcijy.  Inland  Revenue.  (p)  Er  Culrerhoiise,  1896,  2  Cb. 

C'ommrs.,  1899,  A.  C.  198.  2oi,  deciding  that  the  estate  duty 

(/)  See  above,  p.  1297.  leviable  in  res])ect  of   leaseholds 

{k)  See  above,  p.  1295.  specifically   bequeathed    is   pay- 

(/)  See  above,   pp.  407,  408  &  able  out  of  the  testator's  general 

n.  (/).  personal  estate ;  nudsecJieC/imoir, 

{m)  Above,  pp.  1283,  1289.  1900,  2  Oh.   182,    194—196  ;    of. 

(n)  Stat.   57  &  58  Vict.  c.  30,  Porfe  v.    WiUiams,    1911,    2    Ch. 

s.  8  (1);  see  Hanson,  Death  188  ;  ^r ////r/.^o»,  ib.  206,  212  .sr/. 
Duties,  189—192,  5th  ed. 
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converted  in  equity  into  personal  property  (q).  It  will 
bo  remembered  that  the  estate  duty  on  such  property 
is  payable  before  the  grant  of  probate  or  administra- 
tion (r).  The  Court  of  Appeal  has  decided,  after  an 
extraordinary  conflict  of  opinion  on  the  part  of  judges 
of  first  instance,  that  personalty  appointed  by  will  in 
exercise  of  a  general  power  of  appointment  passes  to 
the  executor  as  such,  and  is  so  freed  from  any  charge 
of  estate  duty  (s).  The  Finance  Act,  1894,  of  course 
made  estate  duty  a  charge  on  all  real  estate  passing  by 
will  or  on  intestacy  (t) .  And  it  has  been  decided  that 
in  this  respect  the  law  has  not  been  altered  by  the 
Land  Transfer  Act,  1897,  under  wdiich  a  deceased  per- 
son's real  estate  passes,  as  a  rule,  to  his  executors  or 
administrators,  like  a  chattel  real,  and  such  personal 
representatives  have  the  same  power  to  dispose  of  real 
estate  as  they  have  of  chattels  real  (?{) .  That  Act  pro- 
vides that  nothing  in  Part  I.  thereof  shall  affect  any 
duty  payable  in  respect  of  real  estate  (x) .  Executors 
or  administrators,  who  are"  now  accountable  as  trus- 
tees (//)  of  any  real  estate  vested  in  them  under  the 
Act  for  the  estate  duty  leviable  in  respect  thereof  (z), 
are  not  therefore  required  to  pay  such  estate  duty 
before  obtaining  a  grant  of  probate  or  administration, 
but  have  the  option  of  paying  the  duty  by  instal- 
ments (a).     And  the  duty  is  not  payable  out  of  the 

{(])   I.e.,   any   interest  in   real  sides,   1903,  1   Ch.  250   (Swinfen 

estate  m  converted  on  which  pro-  Eady,  J.),  and  Ee  Orlehur,   1908, 

bate  duty  was  formerly  payable  ;  1  Ch.  136  (Neville,  J.). 

above,  p.  1256.  (0  Above,  p.  1307. 

[,■)  Above,  p.  1306.  («<)  Above,    pp.   228—232;    lie 

(«)  Ite  Hadky,  1!)09,    1  Ch.  20,  Viihncr,  1900,  W.  N.  9  ;  Re  Shar- 

reversing  Parker,  J.,  and  over-  inan,  1901,  2  Ch.  280. 

ruiinp:  nn  this  point  Re  'JWas/ire,  (.r)  Stat.  60  &  61  Vict.  r.   65, 

1900,  2    Ch.    648,     AV    Maddoek,  s.  5. 

1901,  2  Cli.  372  (both  Kekewich,  (?/)  Above,  p.  1305. 

J.),    lie   I'ower,   1901,    2  Ch.   659  {z)  Re   Adams,    Kekewich,    J., 

(B.yrne,  J.),  and.AVi;o</.s6«.  1907,  3rd    Anjr.    1898,    A.    692,    cited 

1   Ch.  284  (WarrinfJTton,  J.),  and  Brickdale      &     Sheldon's     Land 

followinji'  Re  Moore,  1901,    1  Ch.  Transfer  Acts,  271,  2nd  ed. 
69],   J{e   Dixon,  1902,    1  Ch.  248,  {a)  Re    Sharmaii,    1901,    2    Ch. 

257  (both  Buckley,  J.),  Re  Femii-  280,  283  ;  see  above,  p.  1307. 
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deceased  porsoii's  general  personal  estate,  as  in  the  case 
of  leaseholds,  but  ought  to  be  satisfied  out  of  the  real 
estate  itself  (b),  the  persons  beneficially  entitled  to  the 
land  devised  (c)  or  descended  bearing  the  actual  burdc^i 
of  payment  according  to  their  interests  therein  (rf). 
As  estate  duty  still  remains  a  charge  on  any  real  estate 
devised  by  will  or  descending  upon  doatli  and  intes- 
tacy, a  purchaser  thereof,  whether  from  the  deceased 
tenant's  executors  or  administrator  (e),  or  from  the 
devisee  or  heir,  should  require  the  duty  to  be  entii-ely 
discharged  by  the  vendor  before  completing  the  sale  (/) . 
We  may  notice  that,  if  the  deceased  person's  icstato 
were  insolvent,  no  estate^  duty  w^ould  be  chargeable  on 
his  own  property  (r/) . 


Lands  devised  on  trust  for  sale  appear  to  be  charged  Lauds  devisod 

under  the  Finance  Act,    1894,   with  the  estate  duty  paie^ 
l^ayable  in  respect  thereof  on  the  testator's  death  (7^). 

Where  lands  have  been  settled   by  deed  on  trust  for  Lands  settled 

by  deed  on 
trust  for  sale. 


(b)  ReSharman,  1901,  2  Ch.  280, 
283  ;  Re  Ilachct,  1907,  1  Ch.  3So  ; 
Tie  Spencer  Cooper,  1908,  1  Ch.  130  ; 
Be  Stamford  if  Warr'uigton,  1910, 
2  Ch.  83.  The  estate  duty  pay- 
able in  respect  of  a  testator's 
realty  is  not  a  ' '  testamentary 
expense"  within  the  meaning  of 
a  direction  to  pay  his  testamen- 
tary expenses  out  of  his  residuary 
personalty  or  a  mixed  fund  of 
residuary  realty  and  personalty  ; 
7iV  Shannan,  Ite  Speticer  Cooper, 
ubi  sup. 

[c)  See  above,  pp.  229,  1305 — 
1307. 

{d)  See  Re  JoUeij,  17  Times 
L.  R.  244;  Re  I'arl-er- Jercis, 
1898,  2  Ch.  G43  ;  Re  St.  Alhaiis, 
1900,  2  Ch.  873,  881  ;  Re  Hucket, 
Re  Spencer  Cooper,  Re  Stamford  6,- 
Warrington,  ubi  sup. 

{e)  Above,  p.  232.  The  Inland 
Revenue  authorities  at  first  con- 
sidered that  a  sale  of  real  estate 
by  the  personal  representatives 
conveyed  the  same  free  from  any 


charge  of  duty :  but  afterwards 
they  asserted  the  contrary  opinion ; 
see  41  Sol.  J.  308;  43  Sol.  J.  76o, 
7(59,  812,  822  ;  44  Sol.  J.  67,  72, 
339,  343.  There  seems  to  be  no 
doubt  that  the  latter  opinion  is 
correct.  An  executor  can  sell 
leaseholds  or  other  personalty 
free  from  any  charge  of  duty, 
even  before  probate  ;  above, 
pp.  231,  n.  (?(),  12-)7  :  but  that 
is  because  probate  duty  was  not 
and  estate  duty  is  not  niade  a 
charge  on  such  propertj'.  The 
Finance  Act,  1894,  contains  no 
provision  shifting  the  duty  on  a 
sale  ;  and  the  Crown  is  not  bound 
by  the  Land  Transfer  Act,  1897  ; 
above,  pp.  236,  1312. 

(/■)  See  above,  p.  1307  ;  and  as 
to  the  duty  on  timbei",  ti'ees  or 
wood,  above,  p.  1294,  n.  (/.-). 

[q]  Above,  pp.  1267,  n.  (w), 
1294,  n.  (/■). 

{k)  See  43  Sol.  J.  76-5,  769; 
108  L.  T.  Newspaper,  4.)0. 
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sale,  so  as  lo  be  converted  in  equity  into  money,  and 
the  proceeds  of  sale  have  been  directed  to  be  held  in 
trust  for  one  for  life  and  others  in  succession,  no  estate 
duty  is  charged  on  the  lands  before  the  tenant  for  life 
dies;  so  that  if  a  sale  be  made  before  such  death,  the 
purchaser  takes  the  lands  free  from  any  claim  of 
duty(z).  If,  however,  the  lands  remain  unsold  until 
the  death  of  the  tenant  for  life,  the  estate  duty  becomes 
leviable,  for  which  the  trustees  would  be  accountable  (k) . 
And  as  the  Finance  Act  provides  that  the  duty  shall 
be  a  first  charge  on  the  property  in  respect  of  which 
it  is  leviable  (l),  it  appears  to  be  a  charge  on  the 
lands.  For  until  the  lands  be  sold,  what  other  pro- 
perty is  there  on  which  the  dut}'  can  be  a  charge? 
It  must  be  remembered  too  that  in  such  cases  the 
cestui-que-trmts  are  entitled  usually  by  express  de- 
claration (?w),  but,  if  not,  by  implication  («),  to  the 
rents  and  profits  of  the  lands  until  sale  for  the  like 
estates  as  they  enjoy  in  the  income  of  the  proceeds 
of  sale .  So  that  on  the  death  of  the  tenant  for  life  the 
property  passes,  or  must  be  deemed  to  pass,  as  there 
is  a  cesser  of  an  actual  interest  in  the  lands.  It  is 
this  event  which  causes  the  liability  to  duty  (o) ;  and 
the  person  next  entitled  succeeds  to  a  like  interest  in 
the  lands  until  pale.  These  considerations  also  support 
the  view  that  the  duty  is  a  charge  on  the  lands  (p). 
It  is  thought,  therefore,  that  on  a  purchase  of  land 
from  trustees  for  sale,  where  the  purchaser  has  notice 
that  some  person  is  dead,  who  was  or  might  have 
been  beneficially  interested  for  bis  life  in  the  rents 
and  profits  until  sale  (as  where  land  has  been  settled 
on  marriage  in  trust  for  sale  with  the  husband's  con- 
sent and  ho  is  dead),  the  purchaser  is  entitled  to  have 

(»■)  Sec  above,  p.  1310.  («)  fasamojor  v.  Strndf,  19  Vcs. 

(/•)  A})ov(',  p.  1:^.0,').  390,  n. 

(/)  A1)i)vc.  ]).  1:507.  {0)  Above,  p.  12»o. 

(m()  WilliMins   oTi   SctMomonts,  \p)  As  to  tbe  official  viow,  sec 

1'2.5.  above,  p.  1315,  11.  {r). 
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the  trusts  of  the  purchase  money  sufficiontly  abstracted 
to  show  ^whether  anv  charge  of  estate  duty  has  attached 
thereon;  and  if  it  appear  from  such  abstract  that  some 
person  entitled  for  life  under  these  trusts  is  dead,  the 
purchaser  should  inquire  as  to  payment  of  any  estate 
duty  leviable  on  such  death  and  require  it  to  be  dis- 
charged. If  however  the  purchasor  have  no  notice  of 
the  death  of  any  person,  who  was  or  might  have  been 
beneficially  interested  for  life  in  the  rents  and  profits 
until  sale,  it  is  thought  that  he  may  rely  on  the  pro- 
visions of  the  Finance  Act,  1894,  that  estate  duty  is 
not  to  be  charged  on  property  as  against  a  bond  fide 
purchaser  thereof  for  valuable  consideration  without 
notice  (q) ;  and  that  he  need  not  require  the  trusts  of 
the  purchase  money,  which  form  no  part  of  his  title, 
to  be  abstracted.  As  we  have  seen  (r),  when  an  equit- 
able interest  in  lands  settled  on  trust  for  sale  passes 
to  the  executor  or  administrator  as  such,  there  is  no 
charge  of  estate  duty  either  on  the  proceeds  of  sale  or 
on  the  land  itself. 


It  has  been  mentioned  (s)  that  by  the  Finance  Act,  Lands  subject 

to  8j  ^GllCrS-1 

1894,  property  passing  on  death  is  to  be  deemed  to  power  of 
include  property  of  which  the  deceased  was  at  the  time  appoi"t"ient. 
of  his  death  competent  to  dispose  by  virtue  of  any 
estate  or  interest  therein,  or  any  general  power  exer- 
cisable by  instrument  infer  vivos  or  by  will,  or  both. 
If,  therefore,  any  lands,  whether  freehold,  copyhold  or 
leasehold,  be  subject  to  a  general  power  of  appoint- 
ment, which  has  not  been  validly  exercised  by  instru- 
ment taking  effect  in  the  appointor's  lifetime  and  in 
such  a  way  as  not  to  confer  an  interest  arising  on  or 
by  reference  to  the  appointor's  death  (t),  estate  duty 
will  be  leviable  in   respect  thereof  on  the  appointor's 

iq)   Above,  p.  1307.  (s)  Above,  p.  1295,  n.  {p). 

[r)   Above,  p.  1314.  (t)   Above,  p.  1295,  n.  (o). 

w. — II.  29 


1318 


OF  THE  DEATH  DUTIES. 


General  power 
to  charge  land 
with  the  pay- 
ment of 


Property- 
subject  to  a 
special  power. 


death,  whether  he  have  exercised  the  power  by  his 
will  or  have  not  exercised  it  at  all(M).  In  the  case 
of  real  estate,  such  duty  will  be  charged  on  the  pro- 
perty (x).  In  the  case  of  leaseholds  the  duty  will  be 
charged  on  the  property,  if  the  power  were  not  exer- 
cised (y) ;  but  if  it  were,  it  is  now  held  that,  as  .we 
have  seen  (z),  the  property  passes  to  the  executor  as 
such,  and  so  escapes  the  charge  of  duty.  And  money 
which  a  person  has  a  general  power  to  charge  on  pro- 
perty is  to  be  deemed  property  of  which  he  has  power 
to  dispose  (a) .  This  liability  to  estate  duty  must 
especially  be  borne  in  mind  on  the  purchase  from  any 
person  entitled  in  default  of  appointment  to  land  made 
subject  to  a  general  power  which  has  been  extinguished 
by  the  appointor's  death,  whether  the  power  were  to 
appoint  the  land  generally  or  to  charge  the  same  with 
the  payment  of  money.  Any  property,  whether  real 
or  personal,  Avhich  is  subject  to  a  special  power  of 
appointment  is  chargeable  -with  estate  duty  when  it 
passes  or  is  to  be  deemed  to  pass  on  death,  either  by 
virtue  of  an  exercise  of  the  power  or  in  default  of 
appointment  (b):  but  not,  as  a  rule,  merely  on  account 
of  the  death  of  the  appointor  without  exercising  the 
power  (c) .  If,  however,  the  appointor  were  himself 
an  object  of  the  power,  so  that  he  could  have  ap- 
pointed to  himself  some  beneficial  interest  exceeding 


(m)  Cowley  v.  Inland  Revenue 
Commrs.,  1899,  A.  C.  198,  213  ; 
Forte  V,  Williams,  1911,  1  Ch. 
188. 

{x)  Above,  pp.  1307,  1313  ; 
Porte  V.  Williams,  ubi  sup. 

{y)    See  I'ortc  v.  IFilliams;  ubi 

HUp. 

(z)  Above,  p.  1314.  It  appears 
that,  where  the  power  is  exer- 
cised, the  estate  duty  iu  respect 
of  any  i)ersoiialfcy  so  appointed  is 
a  testanieiitary  expense  ;  lie  Tnii- 
sure,  1900,  2  Ch.  648,  053,  whi(;h 
lias  not  been  overruled  (see  above, 


p.  1314)  on  this  point :  Re  Fearn- 
sides,  1903,  1  Ch.  250,  25S  ;  but 
this  is  not  the  case  whore  the 
power  is  not  exercised;  Forte -v. 
Williams,  ubi  suj). ;  Re  Hudson, 
1911,  1  Ch.  206,  213. 

{a)  Above,  p.  129.'),  n.  {p). 

[h)  See  above,  p.  1295. 

{c)  It  does  not  appear  that  in 
this  case  the  appointor  or  any 
person  to  whom  he  might  have 
appointed  would  have  liad  an 
interest  in  the  property  ceasing  on 
the  deatli  of  the  deceased  ;  see 
above,  p.  1296. 
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an  estate  for  his  own  life  in  the  property,  it  appears 
that  estate  duly  will  be  leviable  on  his  death  althoiii,di 
he  should  have  made  no  appointment,  for  he  was  at 
the  time  of  his  death  competent  to  dispose  of  the  pro- 
perty for  his  own  benefit;  and  where  a  man  is  em- 
powered to  appoint  to  himself,  he  has  in  effect  a  general 
power  of  disposition,  since  he  may  appoint  to  him- 
self and  then  alien  to  any  other   person  {d) .     Where  Generalpower 

,  -1  r>  •    i  i  1      of  revocation. 

a  man  has  exercised  a  power  oi  appointment  or  made 
any  settlement  or  other  disposition  of  property  reserv- 
ing a  power  of  revocation,  which  is  exercisable  in  his 
own  favour,  he  appears  to  be  competent  to  dispose  of 
the  property  within  the  meaning  of  the  Finance  Act, 
1894  (e),  and  estate  duty  is  therefore  chargeable  on 
his  death,  if  he  die  without  exercising  the  power. 

The  reader  may  be  reminded  that  estate  duty  is  now  Death  of  joint 
payable  on  the  death  of  any  joint  tenant  beneficially  ^^^'^^t- 
entitled  (/) .     And  where  a  devise  or  bequest  to  any  Devise  to 
child  or  other  issue  dying  in  the  lifetime  of  a  testator  testator's  '^ 
is  saved  from  lapse  and  takes  effect  by  virtue  of  sect.  33  lifetime, 
of  the  Wills  Act  {g),  estate  duty  is  payable,  not  only 
on  the  passing  of  the  property  by  the  testator's  death, 
but  also  on  the  further    devolution    of  the  property 
from  the  dead  child  or  issue  to  those  who  become  en- 
titled thereto  under  his  will  or  intestacy  {h) .     Estate  Cesser  of 
duty  is  also  leviable  on  the  cesser  by  death  of  a  con-  i'nterest.^^ 
tingent  interest  in  any  propert}'  to  the  extent  to  which 
any  benefit  thereby  accrues  or  arises  (^) .     As  we  have  Death  of  life 
seen  Qc),  estate  duty  is,  as  a  rule,  payable  on  the  death  settlement^^'^ 
of  any  tenant  for  life  or  life  annuitant  under  a  settle-  made  before 

the  Finance 
Act,  1894. 

{d)  See    above,    p.    1295,   and  {g)  Stat.  7  Will.  IV.  &  1  Vict, 

n.  (p).  c.  26. 

(f)  Above,   p.    1295;    see   also  (/*)  i2e -ScoW,  1901,  1  K.  B.  228. 

pp.  1291,  129.5,  as  to  settlements  (i)  Above,  p.   1296  :   A.-G.  v. 

reserving  a  power  of  revocation.  Wood,  1897,  2  Q.   B.    102,  105 — 

(/)  See  above,  p.  1296.  107. 

[k)  Above,  pp.  1298,1310,1316. 

29  (2) 
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ment  of  whatever  date;  but  if  the  settlement  were 
made  before  the  commencement  of  the  Fiuancx3  Act, 
1894,  estate  duty  is  not  payable  (I)  in  respect  of  any 
personal  property  comprised  therein  on  which  probate 
or  account  duty  has  been  paid,  until  the  death  of  some 
person  who  was  competent  to  dispose  thereof.  Thus, 
if  realty  and  personalty,  including  leaseholds,  were 
settled  together  by  the  will  of  a  testator,  who  died 
before  the  Act,  and  a  tenant  for  life  or  life  annuitant 
under  the  settlement  die  after  the  Act,  estate  duty 
will  be  payable  in  respect  of  the  settled  realty  only  (m) . 


Estate  duty,         Where  any  property,  real  or  personal,  is    charged 
between  those  with  estate  duty,  the  charge  is  in  general  upon  the 

beneficially      inheritance   or  corpus  thereof;     the   executors    or  ad- 
en  titled.  .    . 

ministrators,  or  the  trustees,  or  else  the  persons  bene- 
ficially entitled  in  possession  (as  the  case  may  be),  are 
accountable  for  and  must  pay  or  procure  payment  of 
the  duty(w);  but,  as  we  have  seen  (o),  the  ultimate 
burden  of  payment  is  borne  by  the  persons  bene- 
ficially entitled  in  proportion  to  their  respective  in- 
terests. Thus,  where  estate  duty  becomes  charged 
on  land  which  is  comprised  in  a  settlement  charging 
a  jointure  rent-charge  and  portions  and  subject  thereto 
limiting  a  life  estate  with  remainders  over,  the  charge 
is  upon  the  inheritance  and  is  paramount  to  all  these 
interests;  but  the  payment  of  the  capital  sum  leviable 
for  estate  duty  falls  upon  the  ])ortioners  and  the  re- 
mainderman in  fee  in  proportion  to  the  amount  of 
the  portions  and  the  value  of  tlie  land,  whilst  the 
interest  payable  in  respect  of  the  duty,  if  paid  by 
instalments  (p),  and  of  any  mortgage  or  charge  neccs- 


(/)  Save  in  the   oases  contem-  2Ch.  \\C^:  A. -G. v.  LfD/ffrshoroitifh, 

])latod  by  tlie  inncndin^'  stat.  10  190/),  1  K.  B.  98. 
Edw.    VIT.    c.    8,    s.    .-iS  ;  above  («)  Above,  pp.  1305 -1308. 

p.  1299  &  n.  (/).  (o)   Above,  p.  1315. 

(»n)  Berry  v.   Guukroger,   1903,  [p)  Above,  p.  1307. 
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sary  to  raise  the  duty  must  be  paid  by  the  jointress 
and  tenant  for  life  proportionately,  the  jointress  being 
treated  as  tenant  for  life  of  such  a  portion  of  the 
land  (as  valued  for  the  purposes  of  the  duty)  as  would 
produce  an  income  equal  to  the  amount  of  her  join- 
ture (g) .  And  where  any  persons  entitled  to  any 
annuity  or  capital  sum  charged  on  any  property  are 
so  bound  to  bear  the  burden  of  any  estate  duty,  the 
amount  with  which  they  are  chargeable  in  respect  of 
the  duty  may  be  deducted  by  the  person  accountable 
therefor  before  payment  to  them  of  the  annuity  or 
capital  sum  (r).  This  must  be  borne  in  mind  in  all 
dealings  by  such  persons  with  their  annuities  or  capital 
sums  so  charged,  whether  by  way  of  sale  or  mortgage. 
As  already  mentioned  (s),  any  person  authorised  or 
required  to  pay  any  estate  duty  may  raise  the  amount 
necessarj^  by  sale  or  mortgage  of  the  property,  i^nd 
in  the  case  of  property  which  does  not  pass  to  the 
executor  as  such,  an  amount  equal  to  the  proper  rate- 
able part  of  the  estate  duty  may  be  recovered  by  the 
person,  who  being  authorised  or  required  to  pay  the 
estate  duty  in  respect  of  any  property  has  paid  such 
duty,  from  the  person  entitled  to  any  sum  charged  on 
such  property  (whether  as  capital  or  as  an  annuity  or 
otherwise),  under  a  disposition  not  containing  any 
express  provision  to  the  contrary  (t).  Where  any  sum 
so  charged  is  expressly  made  payable  without  any 
deduction,  the    person    in    whose  favour  the  same  is 

{q)  Me   Parker -Jcrvis,    1898,    2  Re  SjJeneer  Cooper,  l^(id,,\Ch.\ZQ. 

Ch.  643;  Re  St.  Albans,  1900,  2  Bee  (Aso  Re  Stamford  i- Warrington,  ^,.WV1,,  >  /<?//  /6/i6 

Ch.^li;  Re  Howe's  Settled  Estates,  1910,    2    Ch.    83./  The   like  law  ^--fc****-*  ^  Y- 

1903,  2  Ch.   69 ;  Berry  v.    Gau-  prevails   with    reg-ard  to   settle- 

kroger,     1903,    2     Ch.     116;    Re  ments  of  personalty ;  Re  Orford, 

Hacket,    1907,    1     Ch.    385.      So  1896,    1    Ch.    257 ;    Re  Megrick, 

where  real  and  personal  estate  is  1897,  1   Ch.   99  ;  Re  St.  Albans, 

devised  on  trust  for  sale  and  out  ?(bi  sup. 

of  the  proceeds  to  pay  legacies,  (r)  Re  St.  Albans,   1900,  2  Ch. 

that   proportion  of   the   legacies  873,  881. 

which  is  payable  out  of  the  pro-  (*)  Above,  p.  1308.  /        ^ 

ceeds  of  the  realty  must  bear  a  (it)  Stat.  57  &  68  Vict.  c.   30,  '»<f  /7*,/'"'J?<u^/'/^uV' 

rateable  part  of  the  estate  duty  ;  s.  14  (1).  '     ^^J 


1322 


OF  THE  DEATH  DUTIES. 


Where  the 
property- 
passing  on 
death  is  not 
the  whole 
estate  or 
interest. 


Certificate  of 
discharge 
should  be 
required. 


charged  is  not  bound  to  bear  any  portion  of  the  estate 
duty,  which  will  then  fall  entirely  on  those  interested 
in  the  property  subject  to  the  charge  (m). 

If  the  property  which  passes  on  the  death  be  not  the 
whole  estate  or  interest  in  some  land  or  chattel,  as 
where  an  equity  of  redemption  only  so  passes,  the 
estate  duty  is  charged  on  that  property  only,  and  not 
on  the  paramount  estate  or  interest,  such  as  the  estate 
of  the  mortgagee  (x) .  And  there  can  be  no  doubt  that 
in  the  example  given  the  mortgagee  exercising  his 
power  of  sale  could  convey  the  property  to  a  purchaser 
free  from  any  charge  of  the  estate  duty  which  became 
payable  in  respect  of  the  passing  on  death  of  the  equity 
of  redemption  (y) .  So  if  an  estate  in  remainder  lOr 
reversion  pass  on  death,  that  estate  only  appears  to  be 
chargeable  with  the  estate  duty,  which  is  payable,  at 
the  option  of  the  person  accountable  therefor,  either 
immediately  or  when  the  estate  falls  into  possession  (z) . 

Whenever  any  estate  duty  hsis  become  charged  on 
any  property,  an  intending  purchaser  or  mortgagee 
thereof  should  require  the  production  of  a  certificate  of 
discharge  of  the  duty  (a),  such  certificate  (and  not  the 
certificate  of  payment  of  (b)   or  the  receipts  for  the 


{u)  lie  Purker-Jervis,  1898,  2 
Ch.  643  ;  Re  Fitzhardinge,  80  L.  T. 
376;  Re  Maryon- Wilson,  1900,  1 
Ch.  565. 

{x)  See  Cowley  v.  Inland  Revenue 
Commrs.,  1899,  A.  C.  198  ;  A.-G. 
V.  3Iont(igu,  1904,  A.  C.  316. 

(y)  See  R.  v.  Lamb,  13Pri.  649. 

(z)  See  Stat.  57  &  58  Vict.  c.  30, 
S8.  5  (2),  (3),  7  (6),  22  (1)  (j)  ; 
above,  pp.  1308, 1309.  It  is  a  ques- 
tion •whether,  if  laud  be  settled 
on  A.  for  life  with  remainder  to 
B.  in  fee,  and  B.  die  before  A., 
and  his  heir  or  devisee  elect  not 
to  pay  the  estate  duty  until  A.'s 
death,  tlic  laud  can  in  A.'s  life- 
time bo  conveyed  free  from  the 
charge  of  estate  duty  ou  a  sale 


either  by  A.  under  the  Settled 
Land  Acts  or  in  exercise  of  a 
power  of  sale  contained  in  the 
settlement.  It  appears  on  prin- 
ciple that,  if  the  duty  be  indeed 
charged  on  B.'s  estate  only,  the 
land  should,  on  a  sale  under 
either  power,  be  freed  therefrom 
and  the  charge  shifted  to  the 
interest  of  B.'s  heir  or  devisee  in 
the  proceeds  of  sale  ;  above,  pp. 
1286,  1287  &  n.  («)  ;  unless  the 
application  of  the  ordinary  rule 
is  excluded  by  the  doctrine  of  the 
prerogative  of  the  Crown ;  see 
Ellis  V.  R.,  6  Ex.  921,  926. 

{a)  Sec  above,  p.  1308. 

[b)  See  Stat.  57  &  58  Vict.  c.  30, 
s.  9  (2). 
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duty)  being  the  right  e\ddence  that  the  property  is 
freed  from  the  charge  (c) .  It  should  be  noted,  how- 
ever, that  even  a  certificate  of  discharge  is  no  evidence 
that  the  property  is  free  from  all  incumbrance  in 
respect  of  estate  duty.  As  above  stated  (fli),  where  a  Charge  where 
person  having  a  limited  interest  in  any  property  pays  perfou  having 
the  estate  duty  in  respect  thereof,  he  will  be  entitled  a  limited 

■i-i.-F         T  ./-.T  ..■»/•  ±      X  interest. 

to  the-hke  charge  as  if  the  estate  duty  m  respect  oj 
that  property  had  been  raised  by  means  of  a  mort- 
gage to  Mm.  It  has  been  held  that  this  charge  arises 
by  the  mere  fact  of  such  payment  of  the  duty,  and 
further  that  it  confers  a  legal  and  not  only  an  equit- 
able interest  on  the  chai'gee  (e) .  It  is  necessary,  there- 
fore, on  every  sale  or  mortgage  of  land  which  has 
become  chargeable  with  estate  duty,  not  only  to  inquire 
whether  the  duty  has  been  paid  (/),  but  also  to  ascer- 
tain that  there  is  no  charge  subsisting  by  reason  of 
the  duty  having  been  paid  by  a  person  who  had  a 
limited  interest  in  the  land. 

It  has  been    mentioned  (g)  that    by    the    Finance  Increment 
(1909-10)  Act,   1910  (h),  a    new    duty   called  Incre-  payable  on"^ 
ment  Value  Duty  was  charged  on  the  increment  value  ^i^^th- 
of  any  land,  and  made  payable,  amongst  other  occa- 
sions, on  the  occasion  of  the  death  of  any  person  dying 
after   the  commencement  of  the  Act,  where  the  fee 
simple  of  the  land  or  any  interest  in  the  land  (^)  is 

(c)   1  Key  &  Elph.  Prec.  Coiiv.  such  duty,  ss.  7 — 10,  35,  38,  above, 

471,  n.,  8th  ed.  p.  706,  n.  (c).     By  s.  11,  where  a 

{(l)  Above,  p.  1308.  building  is  used  for  the  purpose 

{(')  See  Jie  Laurie,  1898,  W.  N.  of    separate   tenements,    flats   or 

136  ;     Lord   Advucate    v.    Moray,  dwellings,  the  passing  on  death 

1905,  A.  C.  531,  639,  541,  542.  of  any  lease  of  any  such  separate 

(/)  Above,  pp.  174,  1256.  tenement,  flat  or  dwelling  is  not 

((/)  Above,  pp.  705—710,  713,  an  occasion  on  which  increment 

n.  [p).  value  duty  is  to  be  collected  under 

{h)  Stat.    10   Edw.  VII.   c.   8,  this  Act ;    see    above,    pp.    706, 

s.  1  {*),  passed  29th  April,  1910  ;  707  &  n.  (<?),  709. 

above,  p.  706  &  n.  [d).     See  also  {})  As  to  the  meaning  of  the 

ss.   2  (2,   c),  3,   14  (4),  22    (as  to  words  hoid,  interest  and/i^e  simple 

minerals  leased  or  worked),  36,  in  this  part  of  the  Act,  see  s.  41  ; 

62;  and  as  to  the  exemptions  from  above,  p.  706,  n.  {e). 
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comprised  in  the  property  passing  on  the  death  of  the 
deceased  within  the  meaning  of  the  enactments  cited 
below  of  the  Finance  Act,  1894  (k),  as  amended  by 
any  subsequent  enactment.  By  the  Finance  Act  of 
1910  (I),  the  provisions  as  to  the  assessment,  collec- 
tion and  recovery  of  estate  duty  under  the  Finance 
Act,  1894  (m),  shall  apply  as  if  increment  value  duty 
to  be  collected  on  the  occasion  of  the  death  of  any 
person  were  estate  duty;  but,  where  any  interest  in 
land  (n)  in  respect  of  which  increment  value  duty  is 
payable  is  property  passing  to  the  personal  representa- 
tive as  such  (o),  the  duty  shall  be  payable  out  of  that 
interest  in  land  in  exoneration  of  the  rest  of  the  de- 
ceased's estate,  and  shall  be  collected  upon  an  account 
to  be  delivered  by  the  personal  representative,  setting 
forth  the  particulars  of  the  increment  value  in  respect 
of  the  property;  provided  that  in  respect  of  all  pro- 
perty of  the  deceased,  other  than  that  assessed  to  incre- 
ment value  duty,  the  Crown  shall,  as  a  creditor  in 
respect  of  such  increment  value  duty,  rank  pari  passu 
with  the  other  creditors  of  the  deceased.  It  appears 
that  the  above-mentioned  provisions  of  the  Finance 
Act,  1894  (p),  include  the  enactment  making  the  duty 
in  respect  of  any  property,  which  does  not  pass  to  the 
executor  as  such,  a  charge  thereon  (q) .  It  is  thought, 
therefore,  that  purchasers  of  land  must  have  regard 
to  any  increment  value  duty  which  may  be  so  charged 
thereon,  and  should  require  their  vendors  to  discharge 
any  such  duty  before  completion  of  the  sale.  And 
it  appears  further  that,  as  regards  any  interest  in 
land  (r)  capable  of  passing  to  the  personal  represen- 
tative as  such  {e.g.  leaseholds  (r)),  a  purchaser  of  such 

(k)  Stat.  57  &  68  Vict.  c.  30,  (o)  See  above,  pp.   1307,  1308, 

8S.  1,  2  (1,  a,  b,  c,  3) ;   nee  above,  1313,  1314. 

pp.  1295,  1290.  {p)   See  above,  ii.  (;«). 

(1)  Stat.  lOEdw.VII.  c.  S.H.r).  (q)  Stat.  57   &   58  Vict.  c.  30, 

(w)  These   appear  to   be  stat.  h.  9  (1)  ;  above,  pp.  1307,  1308. 

57  &  58  Vict.  c.  30,  8S.  6—10.  (>•)  See  above,  n.  (i). 

[n)  See  above,  ii.  (i). 
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property  must  require  proof  that  any  incremont  value 
duty,  wliich  has  become  payable  in  respect  thereof 
has  been  duly  discharged;  as  the  duty  is  payable  out 
of  that  interest  in  exoneration  of  the  rest  of  the  de- 
ceased's estate  (s) . 

By  the  Finance  (1909-10)  Act,  1910  {t),  where  the  Powerto 
fee  simple  of  any  land,   or  any  interest  in  land  (u)  charge  incre- 

'^  .         .  /        ment  value 

in  respect  of  which  increment  value  duty  or  reversion  duty  or 

duty  (ic)  is  charged,  is  settled  land  within  the  meaning  duty  ou  land 

of  the  Settled  Land  Act,  1882,  or  is  vested  in  a  trustee,  settled  or 

and  the  tenant  for  life,  or  persons  having  the  powers  trustees. 

of  a  tenant  for  life,  or  the  trustee,  is  the  person  who 

is  liable  to  pay  any  sums  on  account  of  either  of  these 

duties,  he  shall  be  entitled  to  charge  by  deed  upon  the 

land  or  interest  in  land  any  amount  paid  by  him,  or 

which    he    may  then    be    or    may    thereafter   become 

liable  to  pay,  in  respect    of    either    of    these    duties, 

and  the   amount   of  any   expenditure  which  he  may 

have    reasonably    incurred    in     connection     with    the 

valuation,  and   the   benefit  of  any  such  charge,  may 

be   transferred    in   like   manner    as    a  mortgage  {y) . 

In  the   case   of  settled  land  a  deed  executed  for  the 

purposes   of  this  section    shall    not    take  effect  until 

notice  thereof  has  been  given  to  the  trustees  of  the 

settlement  for  the  purposes  of  the  Settled  Land  Act, 

1882  {z).     Where  the  fee  simple  of  any  land,  or  any 

interest  in  land  (a)  in  respect  of  which  increment  value 


(s)  Above,  p.  1324.  on  behalf  of  infants  and  lunatics) , 

(t)  Stat.    10   Edw.   VII.   c.   8,  shall  apply  to  the  exercise  of  the 

g   ok  power  iinder  this  section  lu  the 

'  ,    '  ,  ,„„„         ,.,  same  manner  as   they   apply  to 

[u)  See  above,  p.  1323,  n.  {i).  ^^^  exercise  of  the  powers  of  a 

[x]  See  above,  pp.  401,  705—  tenant  for  life  under  that  Act; 

712,  714,  n.  see  above,  pp.  878  &  n.  {d),  895 

[y)  Sect.  39,  sub-s.  1.    By  sub-  &  n.  (k). 

s.  3    sects.  59,  60  and  62  of  the  ^^^  g^^^^  39   ^^^.^^  3^ 

Settled  Land   Act,    1882   (which  ^  ' 

relate  to  the  exercise  of  powers  («)  See  above,  p.  1323,  n.  (t). 
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duty  or  reversion  duty  is  charged,  is  vested  in  a  mort- 
gagee who  is  liable  to  pay  any  sum  on  account  of 
either  of  those  duties,  he  shall  be  entitled  to  add  to 
his  security  the  sum  for  which  he  is  so  liable,  in- 
cluding any  costs  or  expenses  properly  incurred  by 
him  in  respect  of  the  payment  of  the  duty  (6). 

The  construction  of  the  above  provisions  gives  rise  to 
difficulty  in  the  case  of  increment  value  duty  payable  on 
the  occasion  of  a  transfer  on  sale  (c) .  The  power  is 
to  charge  the  amount  paid  for  duty  on  "  the  land," 
which  according  to  the  wording  of  the  Act  appears 
to  mean  the  land  previously  referred  to,  that  is,  the 
land  in  respect  of  which  the  duty  is  charged.  This, 
of  course,  would  in  the  above  case  be  the  land  sold. 
It  is  thought,  however,  that  the  Courts  will  not  con- 
strue the  enactment  as  enabling  the  land  sold  to  be  so 
charged  with  the  duty  in  the  purchaser's  hands.  Where 
a  part  only  of  land  settled  or  vested  in  trustees  is  sold, 
the  Court  may  possibly  consider  that  the  Act  em- 
pow'Crs  the  duty  to  be  charged  on  the  land  remaining 
unsold:  but  it  would  not  be  satisfactory  for  an  in- 
tending transferee  of  the  charge  to  advance  money 
on  the  assumption  that  the  Act  will  be  so  construed, 
without  an  actual  decision  to  this  effect.  When  the 
whole  of  land  settled  or  vested  in  trustees  is  sold,  the 
further  question  arises  whether  the  above  enactment 
enables  the  duty  to  be  charged  on  the  purchase  money. 
If  this  should  be  so  decided,  it  might  be  held  that  on 
the  sale  of  part  of  such  land,  the  duty  ought  to  be 
charged  exclusively  on  the  proceeds  of  the  sale. 
Possibly  it  may  be  considered  that,  on  general  prin- 
ciples and  having  regard  to  the  provisions  of  the 
Finance  Act  of  1910  {d),  and  in  the  case  of  settled 
land   to   the    provisions    of     the   Settled    Land   Act, 


(i)  Sect.  39,  Hub-s.  4. 

(c)  See  above,  pp.  TOo,  706  nq. 


{d)  Stat.  10  Edw.  VII.  0.  8, 
88.  1,4,  39;  above,  pp.  705— 712, 
1320. 
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1882  (e),  as  to  payments  to  be  made  out  of  capital 
money,  the  payment  of  increment  value  duty  on  a 
transfer  on  sale  is  now  a  necessary  expense  incidental 
to  the  sale  of  land,  and  is  therefore  properly  payable 
out  of  the  proceeds  of  sale  when  the  land  sold  waiS 
settled  or  vested  in  trustees.  If  so,  there  would  be  no 
occasion  to  construe  the  above  enactment  as  conferring 
a  power  to  charge  with  the  increment  value  duty  pay- 
able on  a  transfer  on  sale  any  land  retained  by  the 
vendor  and  held  subject  to  the  same  settlement  or  on 
the  same  trusts  as  the  land  sold.  It  will  be  observed  Prospective 
that  the  enactment  above  quoted  (/)  enables  a  charge  such^duty. 
to  be  given  prospectively  for  the  amount  of  duty 
which  the  chargor  may  thereafter  become  liable  to 
pay.  When  such  a  prospective  charge  is  given  by 
a  tenant  for  life  or  by  a  person  having  the  powers 
of  a  tenant  for  life  under  the  Settled  Land  Acts,  it 
appears  that  it  could  be  displaced  by  his  conveyance 
of  the  settled  land  under  the  power  of  sale  or  any  of 
the  other  powers  given  to  him  by  the  Settled  Land 
Act,  1882  (g),  except  so  far  as  it  had  become  a  security 
for  any  money  actually  raised  or  paid  for  duty  at 
the  date  of  the  deed  of  conveyance.  Money  might  be 
so  raised  or  paid  for  the  increment  value  duty  charge- 
able on  the  transfer  on  the  sale.  Purchasers  of  settled 
land  so  prospectively  charged  from  the  tenant  for  life 
or  a  person  with  the  powers  of  a  tenant  for  life  selling 
under  the  Settled  Land  Acts  must  therefore  ascer- 
tain if  any  money  has  actually  been  raised  or  paid 
under  the  charge  before  the  date  of  the  conveyance 
of  the  land  to  them;  and  if  so,  they  must  obtain  an 
express  release  of  the  charge  from  the  person  so  en- 
titled to  the  benefit  thereof  (h) .     Where  such  a  pros- 


(e)  Stat.  45  &  46  Vict.  c.  38,       s.  20;    see  above,  pp.  306,  307, 
ss.  21  (x),  22  (5).  317  sq. 

(/)  Above,  p.  1325.  (A)  See  above,  pp.  327—331. 

iff)  Stat.  45  &  46  Vict.  c.  38. 
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pective  charge  has  been  created  by  a  trustee,  who  sub- 
sequently sells  the  land  so  charged  and  proposes  to 
convey  it  by  virtue  of  his  estate  therein  or  some  ex- 
press power  thereover,  the  purchaser  should  equally 
inquire  whether  any  money  has  been  raised  or  paid 
and  is  owing  on  the  security  of  the  charge;  and  he 
should  require  the  charge  to  be  expressly  released, 
whether  any  money  has  actually  been  raised  or  secured 
thereunder  or  not.  For  if  the  vendor  were  entitled 
to  the  charge  for  his  own  use  to  secure  the  repayment 
of  money  paid  out  of  his  own  pocket,  but  subject 
thereto  held  the  land  and  would  take  the  purchase 
money  as  trustee,  a  question  might  arise  whether  his 
conveyance  of  the  land  without  expressly  releasing  the 
charge  would  vest  the  land  in  the  purchaser  free  from 
the  charge  (^) . 

(i)  See  above,  p.  649  and  cases  cited  in  n.  (o) . 
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Referred  to  above,  pages  82,  83,  244,  269,  386,  712. 


FOEM  OF  CONDITIONS  OF  SALE  BY  AUCTION 
OF  FEEEHOLD  AND  LEASEHOLD  PEOPEETY 
IN  LOTS(«). 

General  Conditions  of  Sale. 

{Applicable  to  all  the  Lots.) 

1.  The  amount  of  the  advance  of  each  bidding  shall  be  Bidding; 

regulated   by   the   auctioneer,    and   no    bidding   shall  be  reserve  price 

retracted  {b).     There  will  be  a  reserve  price  for  each  lot;  reserved. 
and  the  vendor  reserves  the  right  to  bid  in  person  or  b}' 


(a)  These  conditions  are  in- 
tended to  be  annexed  to  parti- 
culars of  sale  describing  the 
various  lots,  and  specifying  any 
easements  or  other  rights,  of 
whic\  the  purchasers  are  to  take 
the  benefit  or  bear  the  burthen, 
and  which  are  intended  to  affect 
or  enure  for  the  benefit  of  other 
lots  or  other  property  of  the 
vendor:  see  above,  pp.  70,  639 — 
643. 

Lots  1  to  120  are  in  Yorkshire, 
and  form  part  of  large  settled 
estates,  of  which  the  vendor  is 
tenant  for  life.  Lots  121  to  259 
are  unregistered  land  in  the 
county  of  London,  and  belong  to 
the  vendor  absolutely,  Lots  121 
to  199  being  freehold,  and  the 
rest  leasehold;  and  Lots  251  to 
259  being  held  by  underlease. 
The   mines   and   minerals   under 


Lots  1  to  20  are  excepted,  and 
proper  working  powers  reserved  ; 
Lots  21  to  40  are  sold  subject  to  a 
rent- charge  ;  and  Lots  41  to  120 
are  sold  as  building  lots,  and 
made  subject  to  restrictive  con- 
ditions. All  the  conditions  of 
sale  are  adapted  from  forms  set- 
tled by  the  author  for  use  in 
actual  practice,  which  have  passed 
through  the  ordeal  of  the  auction 
mart. 

The  conditions  are,  of  course, 
drawn  exclusively  in  the  vendor's 
interest:  see  above,  pp.  75,  87. 
Some  of  these  conditions  are  in 
the  same  form  as  those  contained 
in  the  conditions  of  sale  by  auction 
settled  by  the  author  for  the 
Solicitors'  Law  Stationery  Society, 
Limited,  and  are  re-produced 
here  by  their  permission. 

(i)  See  above,  pp.  20,  57. 
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Deposit ; 
contract,  to 
be  sia-ned. 


Time  limited 
for  making- 
requisitions 
on  title,  &e. 


Reservation 
to  vendor  of 
right  t(j 
rcMcind  the 
contract. 
Identity. 


agent  as  often  as  he  may  please  (c),  to  consolidate  any  two 
or  more  lots  into  one,  to  divide  any  lot  into  two  or  more 
lots,  to  vary  the  order  of  the  lots  and  to  withdraw  any 
lot  (d).  Subject  to  the  rights  so  reserved  to  the  vendor, 
the  highest  bidder  for  each  lot  shall  be  the  purchaser.  If 
any  dispute  shall  arise  respecting  a  bidding,  the  property 
shall  be  put  up  again  and  resold. 

2.  Each  purchaser  shall  immediately  after  the  sale  paj' 
a  deposit  of  \0I.  per  cent,  of  his  purchase-money  into  the 
hands  of  [Me  auctioiieer  or  the  vendor^s  solicitors^,  and  sign 
the  subjoined  agreement  (e). 

3.  Each  purchaser  shall  send  his  requisitions  and 
objections  (if  any)  in  respect  of  the  title  and  all  matters 
appearing  on  the  abstract,  particulars  or  conditions,  to  the 

office  at  No.  — ,  Street,  ,  of  Messrs. , 

the  vendor's  solicitors,  within  fourteen  days  after  the  day 
of  the  delivery  of  his  abstract ;  and  in  default  of  or  subject 
only  to  any  such  requisitions  and  objections  so  made,  the 
purchaser  shall  be  taken  to  have  accepted  the  title.  All 
further  requisitions  or  objections  arising  out  of  any  reply 
by  the  vendor  to  any  of  the  purchaser's  requisitions  shall 
be  delivered  within  seven  days  after  the  delivery  of  such 
reply.  For  the  purpose  of  the  stipulations  made  in  this 
condition,  time  shall  be  of  the  essence  of  the  contract,  and 
the  abstract  shall  be  deemed  to  be  perfect  (though  other- 
wise defective)  if  it  supply  the  information  suggesting  any 
requisition  or  objection  {/). 

4.  If  any  purchaser  shall  insist  [continue  as  in  clause  6, 
above,  p.  72,  siihstitiiting  seven  for  ten  days  as  the  time  ivithin 
which  the  requisition  must  he  icithdraion~\  [g). 

5.  Each  purchaser  shall  admit  the  identity  of  the  lot 
purchased  by  him  with  the  property  or  part  of  the  property 
comprised  in  the  muniments  offered  bj''  tlie  vendor  as  the 
title  to  such  lot,  upon  the  evidence  afforded  by  a  comparison 
of  the  descriptions  contained  in  the  particulars  of  sale  and 


[c)  Hoc  above,  pp,  22,  2:j,  5G,  f)?. 
{d)  See  aVjove,  pp.  25,  26. 
(fi)  See  above,  pjj.  20,  o7. 


(/)  See  above,  pp.  C2,  63. 
{(j)  See  above,  pp.  64,  65. 
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in  the  muniments  ;  and  the  vendor  shall  not  be  required  to 
point  out  or  distinguish  the  descriptions  of  any  lot  or  lots 
now  offered  for  sale  in,  amongst  or  from  any  description 
or  descriptions  contained  in  the  muniments  of  any  larger 
property ;  and  no  objection  shall  be  taken  or  requisition 
made  on  the  ground  of  any  difference  or  discrepanc}'',  as  to 
quantity  or  otherwise,  between  the  description  contained  in 
the  particulars  of  sale  and  any  description  contained  in  the 
said  muniments  or  any  of  them,  or  with  respect  to  any 
encroachment  appearing  to  have  been  made  (A). 

6.  Each  lot  is  sold  subject  to  all  chief,  quit  and  other  Property  sold 
rents,  outgoings  and  incidents  of  tenure,  heriots,  rights  of  subject  to 
way,  water,  drainage,  light  and  other  easements  and  public  tenancies  '&o. 
rights  of  way,  or  other  rights  (if  any)  affecting  the  same  (i), 

and  to  the  reservation  as  legal  easements  or  rights  of  all  Reservation 

privileges  or  quasi-easements  now  or  heretofore  used  or  °^  easements. 

enjoyed  thereover  in  respect  of  any  adjoining  property  of 

the  vendor,  whether  comprised  in  the  present  sale  or  not  (k), 

and  to  any  subsisting  liability  to  repair  party  walls,  fences, 

roads,  or  streets,  and  to  all  leases,  tenancies,  or  occupations, 

whether  mentioned  in  the  particulars  or  not,  and  to  all 

rights  or  claims  of  lessees,  tenants,  or  occupiers  («).     The 

vendor  shall  not  be  required  to  define  the  easements  or 

other  privileges  or  public  rights  to  which  any  lot  is  subject, 

and   the  purchaser  of  any  lot  shall  take  no  objection  on 

account  of  any  easement  or  privilege  or  public  right  known 

to  the  vendor  not  being  mentioned  in  the  particulars  (i). 

Every  wall  or  fence   standing  between   any  two  lots,   or  Party  walls. 

between  any  lot  and  any  other  property  of  the  vendor,  and 

now  used  and  maintained  as  or  in  the  nature  of  a  party 

wall  or  fence  (of  which  fact  the  vendor  or  his  agent  shall 

be  the  sole  judge),  shall  be  deemed  to  be  a  party  wall  or 

fence  (/). 

7 .  Each  lot  is  sold,  and  if  the  vendor  shall  so  require  Property  sold 

shall  be  conveyed,  with  the  benefit  of  or  subject  to  all  ^"^  *°  ^f 

.  .  .  .  .  conveyed 

reservations,  conditions,  or  other  stipulations  (if  any)  made  subject  to 

{h)  Sec  iibove,  p.  Co.  {k)  See  above,  pp.  642,  643. 

(i)  See  above,  pp.  73  and  n.  (t),  (l)  See  above,  pp.  178,  430. 

17.>,  176,  (■:44— 646. 
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stipulations 
in  particulars 
or  conditions. 


No  compen- 
sation for 
errors  of 
description. 


Vendor  not 
selling  by 
plan. 


Purchasers  to 
have  notice  of 
the  state  of 
the  property. 


Purchasers  to 
take  subject 
to  all  lia- 
bilities under 
notices  by 
local  autho- 
rities, ice. 


"with  respect  thereto  in  the  particulars  or  the  general  or 
special  conditions  of  sale,  and  effect  shall  be  given  to  all 
such  reservations,  conditions,  or  stipulations  in  such 
manner  as  the  vendor's  counsel  shall  determine  (m).  If 
any  lot  shall  not  be  sold  at  the  present  sale,  the  vendor 
shall  (except  as  otherwise  provided  in  the  special  con- 
ditions) stand  in  the  place  of  the  purchaser  of  such  lot. 

8.  Each  lot  is  believed  and  shall  be  taken  to  be  correctly 
described  as  to  quantity  and  otherwise.  If  any  error, 
mis-statement  or  omission  shall  be  discovered  in  the  par- 
ticulars, the  same  shall  not  annul  the  sale,  nor  shall  any 
compensation  be  allowed  by  the  vendor  in  respect  thereof  (n). 

9.  The  plans  annexed  to  the  particulars  are  only  furnished 
for  the  purpose  of  illustration  of  the  descriptions  contained 
in  the  particulars,  and  the  vendor  does  not  sell,  and  shall 
not  be  required  to  convey,  according  or  by  reference  to 
those  plans,  and  no  objection  or  requisition  shall  be  made 
on  account  of  any  inaccuracy  therein  (o). 

10.  Every  purchaser  shall  be  deemed  to  buy  with  full 
notice  of  the  actual  state  and  eondition  of  each  lot  in  all 
respects,  whether  as  to  quantity,  state  of  repair  or  other- 
wise howsoever,  and  shall  take  the  property  purchased  by 
him  as  it  is  (p). 

11.  If  by  reason  of  any  notice  served,  demand,  require- 
ment or  order  made,  or  resolution  passed  by  any  local  or 
other  authority  or  Court,  under  any  statute  or  otherwise, 
whether  before  or  after  9b.e  present  sale,  but  before  the 
completion  thereof,  any  legal  liability,  whether  present  or 
prospective,  shall  have  been  or  shall  be  imposed  upon  the 
owner  or  occupier  for  the  time  being  of  any  lot  or  property 
sold,  or  any  part  thereof,  to  execute  thereon  or  on  any 
adjoining  or  neighbouring  land  any  improvement,  repairs, 
demolitions  or  other  works  of  any  kind,  or  to  pay  for  or 
c(jiitribute  to  the  cost  of  any  improvement,  repairs,  demo- 
litions or  works  executed  or  to  be  executed  on  such  lot  or 


(m)  See   above,   pp.   013 — 016, 
1329,  u.  («). 

(m)  See  above,  pp.  'J.'),  (iO,  7'27. 


(o)  See  above,  pp.  631- — 633. 
{p)   Seeubove,pp.  79,  80,  353- 
356,  611,  012. 
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property,  or  any  part  thereof,  or  on  such  kind  hy  such 
local  authority,  or  any  other  body  or  person,  the  pur- 
chaser of  such  lot  or  propert}^  shall  take  the  same  subject 
to  and  shall  discharge  such  liability,  and  shall  indemnify 
the  vendor  against  the  same,  whether  any  moneys  to  be 
paid  pursuant  to  such  liability  shall  be  or  become  actually 
due  or  payable,  or  be  or  become  a  charge  on  the  lot  or 
property  sold  before  or  after  the  day  hereby  lixed  for 
completion  of  the  purchase  {q). 

12.  Any  insurance   against  fire  subsisting  on   or  as  to  Fire  insur- 
any  lot  sold,  or  any  part  thereof  or  any  building  thereon,  ^°''^* 
shall  from  the  time  of  sale  be  for  the  benefit  of  the  pur- 
chaser of  that  lot  subject  to  the  consent  of  the  insurance 

office  being  obtained  thereto,  and  subject  to  the  purchase 
being  completed,  and  to  the  purchaser  paying  a  propor- 
tionate part  of  the  premium  for  the  unexpired  term  of  the 
insurance ;  but  the  vendor  shall  not  be  bound  to  keep  up 
or  renew  the  insurance  (r). 

13.  No  objection  shall  betaken  on  the  grouud  of  any  Unstamped  or 
document  executed  before  or  on  the  16th  of  May,  1888,  joJi^mgntr*^ 
being  unstamped  or  insufficiently  stamped,  or  on  account 

of  any  document  which  should  or  might  have  been  regis- 
tered in  any  county  or  other  register  not  being  so  registered  ; 
and  any  document  so  executed  which  any  purchaser  may 
require  to  be  stamped  or  further  stamped,  and  any  docu- 
ment which  any  purchaser  may  require  to  be  registered, 
shall  be  so  stamped  or  regis  ered  (if  registration  be 
.,  possible)  by  and  at  the  expense  of  such  purchaser  (a). 

14.  No  legal  apportionment  shall  be  required  by  any  No  legal 
purchaser  of  any  tithe  rent-charge,  rent  or  other  outgoing  apportion- 
whatever  charged  upon  or  payable  in  respect  of  any  lot  required, 
together  with  any  other  property,  or  of  any  rent  reserved 

out  of  or  affecting  any  lot  together  with  any  other 
property  ;  but  any  apportionment  of  any  such  rent-charge, 
outgoing  or  rent  as  aforesaid  which  any  purchaser  may 

(?)  See  above,  pp.  81,  82,  177,  (.•>)  See  above,  pp.  78,  79,  130, 

178,  bll,  522,  G07,  608.  131,  373—377. 

(r)  See  above,  pp.  508,"  509. 

w.  30 
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Receipts  for 
estate  duty  to 
be  accepted. 


No  proof  to 
be  required 
as  to  estate 
duty  on  death 
of  joint  mort- 
gagee, or 
succession,  or 
estate  duty 
on  death, 
more  than 
twelre  years 
ago. 


Completion 
of  the  pur- 
chases. 


require  to  be  made,  shall  be  made  by  the  vendor  or  his 
agent,  whose  determination  thereon  shall  be  conclusive  as 
against  the  purchaser  (t). 

15.  The  receipts  for  payment  of  any  estate  duty,  which 
shall  have  become  payable  in  respect  of  the  property 
purchased,  shall  be  accepted  as  conclusive  evidence  of  the 
discharge  of  such  duty,  and  a  certificate  of  discharge  of 
such  duty  shall  not  be  required  (u).  No  inquiry  shall  be 
made  or  objection  taken  on  account  of  and  no  proof  shall 
be  required  of  the  discharge  of  any  estate  duty  which  may 
have  become  payable  in  respect  of  any  mortgage  forming 
part  of  the  title  to  the  property  purchased  on  the  death  of 
one  of  several  joint  mortgagees  (x).  or  any  succession  or 
estate  duty  which  may  have  become  payable  in  respect  of 
or  charged  upon  any  property  now  offered  for  sale  or  any 
part  thereof  by  reason  of  any  death  which  occurred  more 
than  twelve  years  before  the  date  of  the  present  sale  (y). 

16.  Every  purchase  shall  be  completed  on  the 

day  of   ,    19 — ,    and  oa,  that  day  each   purchaser 

shall  pay  the  remainder  of  his  purchase  money,  together 
with  the  value  of  any  things  agreed  to  be  taken  by  him  at  a 
valuation  pursuant  to  Special  Condition  No.  13,  at  the 
office  aforesaid  of  the  vendor's  solicitors  to  the  vendor  or 
other  persons  or  person  entitled  to  receive  the  same,  or  as 
he  or  they  shall  in  writing  or  otherwise  duly  authorise  (z). 
Upon  such  payment  the  vendor  and  all  other  necessary 
parties  (if  any)  will  execute  a  proper  assurance  to  each 
purchaser  of  the  property  purchased  by  him  ;  but  such 
assurance,  and  every  other  assurance  and  act  (if  any) 
which  shall  be  required  by  any  purchaser  for  getting  in, 
surrendering,  or  releasing  any  outstanding  estate,  right, 
title  or  interest,  or  for  completing  or  perfecting  the  vendor's 
title,  or  for  any  other  purpose,  shall  be  prepared,  made 
and  done  by  and  at  the  expense  of  the  purchaser  requiring 


(t)   See  above,  pp.  81,  362,  363, 
406,  716,  717. 

(«)  See  above,  i)p.  13'22,  1323. 
(x)   See  above,  pp.  241 — 244. 


(y)  See  above,  pp.  1283,  1289. 
1313. 

(2)  See  above,  pp.  300,  301, 
306,  736,  737,  740  .s/y. 


FORM  OF  CONDITIONS  OF  SALE.  1335 

the  same  {a) ;  and  the  draft  of  every  such  assurance  shall 
be  left  at  the  office  aforesaid  for  perusal  and  approval  on 
behalf  of  the  vendor  not  less  than  twenty-one  days  before 

the  said day  of ,  and  the  engrossment  thereof 

shall  be  left  at  the  same  office  for  execution  by  the  vendor 

not   later   than   seven   days   before   the   said day 

of . 

17.  The  vendor  shall  have  the  option   of  determining  As  to  the 
whether  the  contract  or  the  conveyance  shall  be  stamped  ^"j^g,  ^^^„ 
with  the  appropriate  increment  value  duty  stamp,  and  will  stamp, 
duly  present  the  particulars  necessary  for  the  assessment 

of  such  duty,  and  every  purchase  shall  be  completed 
pursuant  to  the  preceding  Condition  either  (as  the  vendor 
shall  determine)  on  the  production  of  the  contract  or  con- 
veyance so  stamped  or  on  delivery  to  the  purchaser  of  the 
official  receipt  for  such  particulars ;  and  in  the  first  and 
last  of  these  alternative  cases  the  purchaser  shall  there- 
after at  his  own  expense  procure  the  conveyance  to  be 
stamped  with  the  appropriate  stamp  in  respect  of  such 
duty  {b). 

18.  Every  purchaser,  who   is  by  the  particulars  or  th«  Any  pur- 
general  or  special  conditions  or  by  law  required  to  grant  ^  ^^fd  to" 
or  create  by  the  deed  of  assurance  to  him  of  the  lot  or  graut  or 
property  purchased  by  him  any  easement  or  right  reserved  ''o^'^'i^'^    ° 
thereover  for  the  use  of  the  vendor  or  of  the  purchaser  of  own  expense 

any  other  lot  or  property  (c),  or  to  enter  into  any  covenant  ^^plicate  o 

''_  ^  .  .  i-is  assurance. 

of  indemnity  or  otherwise  with  the  vendor  or  any  other 

purchaser  to  be  contained  in  such  deed  (r/),  shall  for  this 

purpose  execute  and  deliver  to  the  vendor  or  such  other 

purchaser  (as  the  case   shall  require)  a   duplicate  of  the 

said   deed    of    assurance,    to    be    prepared    and    stamped 

by  and  at  the  expense  of  the  purchaser  so   granting  or 

covenanting  (e). 

19.  The  vendor  will  retain  possession  of  all  documents  Custody  of 
of  title  which  relate  to  any  lot  now  offered  for  sale,  and  ^^^^°  deeds. 

(«)  See  above,  pp.  67,  73  and  (c)  See    above,    pp.    G41,    642, 

u.  (((),  620,  621.  1220. 

(b)  See  above,  pp.  708 — 712.  {d}  See  above,  pp.  666—674. 

(e)  See  above,  p.  80  and  n.  («?). 

30  (2) 
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also  to  any  other  property  (whether  real  or  personal) 
belonging  to  the  vendor,  either  beneficially  or  as  trustee, 
and  retained  by  him  (/).  All  documents  of  title  (other 
than  documents  of  record)  which  relate  exclusively  to  any 
of  the  property  now  offered  for  sale  will,  if  relating  to  one 
lot  only,  be  delivered  to  the  purchaser  of  that  lot ;  but  if 
relating  to  more  than  one  lot,  will  be  retained  by  the 
vendor  until  the  whole  of  the  property,  to  which  they 
relate,  shall  have  been  disposed  of  (whether  at  the  present 
or  some  future  sale)  and  thereafter  will  be  delivered  to  the 
purchaser  who  (whether  at  the  present  or  at  any  past  or 
future  sale)  shall  have  bought  the  largest  part  in  value  of 
the  property,  to  which  such  documents  relate,  or  in  the 
event  of  equaKty  of  purchase  money,  to  the  purchaser  of 
the  first  lot  in  order  of  sale  of  the  lots  in  respect  of  which 
the  purchase  money  is  equal.  And  the  vendor  will,  if 
required,  give  to  the  purchaser  of  any  lot,  to  which  any 
documents  so  retained  relate,  a  statutorj'^  acknowledgment 
for  production  of  such  documents,  and  also  (unless  the 
vendor  retains  possession  of  the  documents  in  a  fiduciary 
capacity)  a  statutory  undertaking  for  safe  custody 
thereof  (^). 

Rents  and  20.  The  rents  of  each  lot  will  be  received  or  possession 

untE°and  after  ^^'^^^^^^  retained,   and  the  outgoings  thereof  (other  than 

completion.      such  outgoings  as  will  have  to  be  borne  by  the  purchaser 

pursuant  to  General  Condition  No.  11)  will  be  discharged 

by  the  vendor  up  to  the  said day  of .     As 

from  that  day  the  outgoings  of  each  lot  (including,  where 
the  property  is  in  hand,  any  rates  made  before  but  not 
demanded  till  after  that  date)  shall  be  discharged,  and  the 
rents  thereof  received,  or  possession  thereof  taken,  by  the 
purchaser  thereof.  The  rents  and  outgoings  shall,  if 
necessary,  be  apportioned  between  tlie  vendor  and  the 
purchaser  for  the  purpose  of  this  condition  ;  but  the  pur- 
chaser of  each  lot  shall  pay  to  the  vendor  at  the  time  of 
completion,  in  addition  to  the  purchase  money,  the  appor- 
titmod  i)art  (if  any)  which  shall  be  duo  to  the  vendor  under 

(/)  See  above,  pp.  C81,  G82.  (y)  See  above,  pp.  82,  683,  684. 
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this  Condition  of  the  current  rents  accrued  due,  but  not 
become  payable,  in  respect  of  the  lot  sold,  less  the  pro- 
portion of  current  outgoings  to  be  borne  by  the  vendor, 
and  sliall  thereupon  become  entitled  to  receive  and  recover 
the  whole  of  such  current  rents  from  the  tenant  or  tenants 
of  the  property  (h).  If  from  any  cause  whatever  the  Interest. 
purchase  of  any  lot  shall  not  be  completed  on  the  said 

day  of ,  the  purchaser  shall  pay  interest  on 

the  remainder  of  his  purchase  monej',  and  on  the  value  of 
any  things  agreed  to  be  taken  by  him  at  a  valuation,  at 
the  rate  of  51.  per  cent,  per  annum  from  that  day  until  the 
purchase  shall  be  completed,  or  the  vendor  may  at  his 
option  take  the  rents  and  profits,  less  outgoings,  up  to  the 
day  of  actual  completion  instead  of  such  interest  as  afore- 
said, and  the  purchaser  shall  not  be  entitled  to  any 
compensation  for  the  vendor's  delay  or  otherwise  (?'). 

21.  If  any  purchaser  shall  fail  to  comply  with  an3^of  the  Power  of 
general  or  special  conditions  his  deposit  shall  thereupon  be  '*^"^^^®* 
forfeited,  and  the  vendor  shall  be  at  liberty  to  resell  the 
lot  or  property  bought  by  such  purchaser  at  such  time,  in 
such  manner  and  subject  to  such  conditions  as  the  vendor 
shall  think  fit,  and  any  deficiency  in  price  which  may 
happen  on  and  all  expenses  which  may  attend  the  resale, 
shall  immediately  afterwards  be  paid  by  the  defaulter  to 
the  vendor,  and  in  case  of  non-payment  shall  be  recover- 
able bythe  vendor  as  liquidated  damages  (X-). 

Special  Conditions  of  Sale. 
1.  The  title  to  Lots  1  to  120  shall  commence  with  an 
indenture  of  re-settlement,  dated  the  12th  of  Juh',  1888, 
and  made  between  the  Right  Honourable  Q.  A.  B.,  second 
Yiscount  N.,  of  the  first  part,  the  vendor,  then  the  Honour- 
able E.  J.  B.,  of  the  second  part,  and  J.  S.  and  "P.  W..  of 
the  third  part.  By  this  indenture  divers  hereditaments  of 
large  value,  situate  in  the  counties  of  York,  Leicester  and 
Northampton,  and  therein  specified  or  referred  to  by  a 
general  description,  including  in  effect  all  the  heredita- 

{h)  Seeabove.pp.  67,713— 715.       721. 

(()  See  above,  pp.  67,  68,  717 —  (k)  See  above,  p.  68. 
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ments  then  or  just  before  that  day  standing  limited  or 
settled  to  the  uses  of  the  will  of  the  late  G-.  D.  B.  (who 
died  in  the  year  1851)  were  appointed  by  the  said 
Viscount  N.  and  the  vendor,  in  exercise  of  a  joint  power 
of  appointment  vested  in  them  by  an  indenture  of  disen- 
tailing- assiu-ance  of  even  date,  to  iises  under  which  the 
vendor  is  now  seised  of  or  entitled  to  the  same  heredita- 
ments as  tenant  for  life  in  possession  without  impeachment 
of  waste.  This  appointment  was  made  subject  to  (1)  a 
charge  of  30,000/.  for  portions  created  by  the  said 
Viscount  N.,  by  an  indenture  dated  the  22nd  of  October, 
1865,  in  exercise  of  a  power  contained  in  the  will  of  the 
said  Gr.  D.  B.,  and  a  term  of  1,000  years  created  by  the 
same  indenture  on  trust  to  raise  the  said  sum ;  and  (2)  a 
jointure  rent-charge  of  2,000?.  a  year  charged  by  the  said 
Viscount  N.  by  an  indenture  dated  the  1st  of  May,  1878, 
under  a  power  contained  in  the  same  will  in  favour  of  the 
Eight  Honourable  I.  A.,  Viscountess  N.,  now  the  widow 
of  the  said  Viscount  N.,  and  a  term  of  300  years  created 
by  the  same  indenture  for  securing  payment  of  the  said 
rent-charge.  The  purchaser  of" any  of  the  above-mentioned 
lots  shall  assume  that  the  lot  or  property  purchased  by  him 
was  comprised  in  the  property  assured  by  the  said  indenture 
of  re- settlement,  and  shall  accept  the  said  indenture  of 
re-settlement  as  a  good  root  of  title  in  all  respects  (Z),  and 
shall  take  the  lot  or  property  purchased  by  him  subject  to 
the  said  charge  of  portions,  term  of  1,000  years,  jointure 
rent-charge  and  term  of  300  years,  and  shall  not  require 
the  concurrence  in  the  conve^'ance  to  him  of  the  persons 
entitled  thereunder  respectively;  biit  the  vendor  will,  if 
required,  covenant  to  keep  such  purchaser  and  the  property  ■ 
purchased  by  him  indemnified  against  the  said  charge  of 
portions,  jointure  rent-charge  and  terms  respectively  (m). 

2,  The  said  indenture  of  re-settlement  shall  be  accepted 
as  conclusive  evidence  of  everything  recited,  stated,  noticed 
or  implied  therein,  and  also  of  the  contents  and  due  execu- 
ticm  of  every  document  recited  or  noticed  therein,  and  that 

(I)  See  above,  pp.   100,   106—  {m)  See  above,   pp.   G13,  G19, 

109,  202,  208-210.  G43,  644,  664,  733. 
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any  such  document  contains  nothing  material  to  the  title 
beyond  what  is  so  recited  or  noticed  ;  and  the  purchaser  of 
any  of  the  above-mentioned  lots  shall  not  require  the  pro- 
duction of  or  make  any  requisition  or  objection  with 
respect  to  any  such  document  (n). 

3.  The  vendor  is  selling-  Lots  1  to  120  under  the  power 
of  sale  given  by  the  Settled  Land  Acts,  1882  to  1890,  to 
him  as  tenant  for  life  under  the  said  indenture  of  re-settle- 
ment (o),  and  shall  not  be  required  to  enter  into  any 
further  or  other  covenants  for  the  title  thereto  than  those 
implied  by  statute  on  his  conveying  as  beneficial  owner 
subject  to  the  proviso  that,  as  respects  the  reversion  or 
remainder  expectant  on  his  life  estate  therein  and  the  title 
to  and  further  assurance  of  such  property  after  his  death, 
such  statutory  covenants  shall  not  extend  to  the  acts,  deeds 
or  defaults  of  any  person  or  persons  other  than  or  besides 
himself  and  his  own  heirs  and  persons  claiming  or  to 
claim  through  or  in  trust  for  him,  them  or  some  of 
them(p). 

4.  All  mines  and  minerals   whatsoever  in   and   under  Exception  of 

Lots  1  to  20  are  excepted  from  this  sale :  and  there  shall  "'^'^^  and 

'■  ,  minerals,  and 

be  reserved  to  the  vendor  and  other  owners  of  the  freehold  reservation 

of  the  settled  estates  comprised  in  the  said  indenture  of  °*  winning 

in  -IT  powers, 

re-settlement  all  necessary  or  proper  powers,  rights  and 

easements  for  sinking  pits  and  shafts,  laying  down  spoil- 
banks,'  depositing  coal,  minerals  or  rubbish,  forming  roads, 
tramways  or  railroads,  erecting  buildings,  cottages  for 
workmen,  and  machiner}^,  and  otherwise  for  searching  for, 
winning,  working,  getting  and  carrying  away  the  said 
excepted  mines  and  minerals,  whether  by  underground  or 
surface  workings  (q),  reasonable  compensation  being  paid 
to  the  purchasers  of  any  of  those  lots  for  all  damage  done 
by  subsidence  or  otherwise  to  the  surface  or  any  buildings 
now  standing  or  to  be  erected  thereon,  and  for  the  occupa- 


(«)  See   above,    pp.    136 — 141,  power  to  let  down  the  surface, 

193,  194.  insert  here  "including  power  to 

(o)  See  above,  pp.  316  sq.  let  down   the    surface,    whether 

(p)  See  above,  p.  656.  now  or  hereafter  built  upou  or 

(q)  If  it  be  desired  to  reserve  not." 
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tion  of  the  surface  in  or  about  the  exercise  of  such  rights 
or  powers  (/•). 

5.  A  rent-charge  of  70/.  a  year  is  payable  to  St.  Boniface 
College,  Oxbridge,  out  of  lands  in  Naughton  comprised 
in  the  said  indenture  of  re- settlement,  but  it  is  difficult  to 
define  exactly  what  particular  land  is  charged  therewith. 
Lots  21  to  40  are  sold  subject  to  this  rent-charge,  but  the 
purchaser  of  any  of  these  lots  shall  not  require  the  pro- 
duction of  any  document  relating  to  the  said  rent-charge, 
or  make  any  inquiry  with  respect  to  its  creation  or  con- 
tinuance, or  investigate  the  title  thereto  in  any  manner. 
The  payment  of  the  said  rent-charge  will,  for  the  purjDOses 
of  the  present  sale,  be  apportioned  between  and  charged 
exclusively  upon  the  purchasers  of  Lots  28,  29,  30  and  31 
in  manner  hereinafter  mentioned.  In  respect  of  Lot  28, 
the  apportioned  part  of  the  said  rent-charge  is  11.  10s.,  in 
respect  of  Lot  29,  9/.,  in  respect  of  Lot  30,  12?.  10s.,  and 
in  respect  of  Lot  31,  46Z.  The  consent  of  the  said  college 
to  this  apportionment,  or  their  concurrence  therein  shall 
not  be  required.  Every  purchaser  of  any  of  Lots  28  to  31 
shall  indemnify  the  rest  of  the  property  comprised  in 
Lots  21  to  40  and  the  owners  thereof  against  the  payment 
of  the  said  rent-charge  of  70/.  and  all  expenses  incidental 
thereto  by  covenanting  with  trustees  for  the  payment  of 
his  apportioned  part  of  the  said  rent-charge,  and  by 
limiting  to  the  same  trustees  in.  fee  simple  a  rent-charge 
equal  in  amount  to  his  apportioned  part  of  the  said  rent- 
charge  of  70/.  to  issue  out  of  the  lot  purchased  by  him, 
with  the  powers  of  distress  and  other  powers  (except  the 
power  of  limiting  a  term  (s) )  given  by  sect.  44  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  for  securing 
the  payment  of  the  said  rent-charge  so  limited  and  all 
expenses  incidental  thereto,  axid  further  express  powers 
of  entry  during  the  life  of  the  last  survivor  of  the  pur- 
chasers of  Lots  21  to  40  and  any  of  their  issue  now  living 
and  twenty-one  years  after  his  death  (/)  for  seciiring 
payment  of  such  part   of   all   expenses  incidental  to   or 

(»•)  See  above,  pp.  411 — 414.  [t)  See  above,  pp.  675 — 677. 

(«)  See  above,  pp.  G73,  676, 677. 
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occasioned  by  tlie  non-paj'uient  of  the  said  rent-chcirge  of 
70/.  as  shall  be  proportionate  to  the  apportioned  part  of 
the  said  ront-charge  of  70/.  chai'ged  on  the  lot  so  pur- 
chased ;  subject  to  the  proviso  that,  if  and  whenever  such 
last- mentioned  expenses  shall  be  incurred  or  occasioned  by 
the  act,  omission  or  default  of  the  owner  of  that  lot,  as  by 
his  omitting  to  pay  his  apportioned  part  of  the  said  rent- 
charge  of  70/.,  the  whole  of  such  expenses  shall  be  recover- 
able under  such  express  power  of  entry  out  of  that  lot  exclu- 
sively. Such  trustees  shall  be  of  such  number  as  a  majority 
in  number  of  all  the  purchasers  of  Lots  21  to  40  shall 
determine,  and  shall  be  named  as  to  one-half  by  the  pur- 
chasers of  Lots  28  to  31,  and  as  to  the  other  half  by  a 
majority  in  number  of  the  other  purchasers  of  Lots  21  to 
40,  and  such  provision  for  the  appointment  of  new  trustees, 
and  other  usual  provisions  shall  be  made  as  a  majority  in 
number  of  all  the  purchasers  of  Lots  21  to  40  shall  deter- 
mine. If  any  of  Lots  21  to  40  shall  not  be  sold,  the  vendor 
shall,  for  the  purposes  of  this  condition,  stand  in  the  place 
of  the  purchaser  or  purchasers  of  such  lot  or  lots,  except 
that,  if  any  of  Lots  28  to  31  shall  not  be  sold,  the  vendor, 
being  a  tenant  for  life,  shall  not  be  required  to  indemnify 
the  purchasers  of  Lots  21  to  40  or  any  of  them,  and  the 
property  comprised  therein,  otherwise  than  by  covenanting 
for  payment  of  the  part  of  the  said  rent-charge  of  70/.  appor- 
tioned in  respect  of  the  unsold  lot  or  lots  during  his  life, 
and  charging  his  life  interest  in  the  same  lot  or  lots  with 
the  payment  thereof.  The  said  deed  or  deeds  of  indemnity 
shall  be  prepared  by  the  vendor's  solicitors,  and  the 
expense  of  preparing  and  executing  the  same  shall  be 
borne  b}^  the  purchasers  of  Lots  21  to  40  in  equal  shares  («). 

6.  Lots  41  to  120  are  building  lots,  and  are  sold  subject  Buildins:  lots 
to  the  following  conditions  (;r) :  —  restrkth-r*  *" 

(1.)  The  line  of  frontage  of  the  buildings  of  these  lots  eondit^ns 
shall  not  approach  nearer  the  road  or  roads  abut- 
ting on  such  lots  than  the  line  marked  "  building- 
line  "  on  the  Plans  Nos.  2  and  3  annexed  hereto 

{u)  See  above,  pp.  81—83.  (x)  Sec  above,  pp.  83,  491  ,vy. 
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respectively,  except  as  regards  porticos  and  lay 
windows  or  similar  structures,  which  shall  not 
project  more  than  four  feet  beyond  such  line  ; 
and  no  building  of  any  kind  (other  than  such 
boundary  wall  or  fence  as  is  hereby  provided  for) 
shall  be  erected  on  any  part  of  any  of  these  lots 
lying  between  such  building  line  and  the  said 
road  or  roads. 

(2.)  No  house  shall  be  erected  on  any  of  these  lots  on 
which  the  value  of  the  houses  to  be  erected  is 
restricted  by  the  particulars  of  sale,  of  less  value 
than  is  specified  in  such  particulars  with  regard 
to  that  lot. 

(3.)  Any  one  of  these  lots  which  shall  be  sold  shall  be 
pegged  out  by  the  vendor's  surveyor  before  the 
purchaser  shall  take  possession  thereof. 

(4.)  Every  purchaser  of  any  of  these  lots  shall,  at  his 
own  expense  within  one  year  after  the  present 
sale,  erect  round  the  lot  purchased  by  him  or 
round  or  along  so  much  thereof  as  the  vendor's 
surveyor  shall  require  to  be  fenced  a  boundary 
wall  or  fence  of  such  materials,  size  and  propor- 
tions as  shall  be  required  by  such  surveyor  and 
to  the  satisfaction  of  such  surveyor,  and  shall  for 
ever  after  at  his  own  expense  maintain  such  wall 
or  fence  in  good  repair.  Provided  that  the 
boundary  wall  or  fence  along  any  boundary 
marked  "T  "  in  the  said  Plans  Nos.  2  or  3  shall 
be  erected  entirely  at  the  exj)ense  of  the  pur- 
chaser of  the  lot  whereon  such  boundary  is  so 
marked,  and  shall  be  the  exclusive  property  of 
the  purchaser  so  erecting  the  same,  but  the 
boundary  wall  or  fence  along  any  boundary 
marked  "  I  "  in  the  said  Plans  Nos.  2  or  3  shall 
be  erected  and  maintained  at  the  joint  expense 
of  the  purchasers  of  the  lots  divided  by  such 
boundary,  and  shall  be  party-walls  or  fences  to 
which  such  purchasers  shall  be  entitled  as  tenants 
in  common.  And  such  surveyor  as  aforesaid  may 
determine  whether  any    existing  boundary  wall 
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or  fence  on  any  of  these  lots  is  sufficient  or  shall 
be  replaced,  added  to  or  altered  in  order  to  com- 
ply with  the  above  stipulation,  and  his  determi- 
nation on  any  of  these  questions  shall  bo  abso- 
lutely conclusive  and  binding  on  all  purchasers 
at  the  present  sale.     Any  existing  boundary  wall 
or  fence  marked  "T"  in  the  said  Tlans  Nos.  2 
or  3  shall  be  the  exclusive  property  of  the  pur- 
chaser of  the  lot  whereon  it  is  erected,  and  any 
such  wall  or  fence  marked  "  I "  in  the  same  plans 
shall  be  a  party-wall   or  fence,  and  shall  belong 
to  the  purchasers  of  the  lots  divided  thereby  as 
tenants  in  common.     If    any  lot   on   which  the 
boundary  is  marked  "I"  on   these  plans  shall 
not  be  sold  at  the  present  sale,  the  vendor  will, 
as  regards  the  property  in  any  existing  wall  or 
fence  erected  on  such  boundary  (but  not  other- 
wise), stand  in  the  place  of  a  purchaser  of  such 
lot ;  but  the  vendor  shall  not  incur  any  obliga- 
tion to  contribute  to  the  expense   of  replacing, 
adding  to   or  altering   such  wall  or  fence,   and 
where  there  is  no  existing  wall  or  fence  or  such 
boundary,  the  vendor  shall  not  be  bound  to  con- 
tribute to  the  expense  of  erecting  one,  but  may 
require  the  purchaser  of  the  lot  on  the  other  side 
of  such  boundary  to  erect  such  boundary  wall  or 
■    fence  as  is  hereby  provided  for  entirely  within 
such  purchaser's  own  lot  and  at  such  purchaser's 
own  expense  entirely,  such  wall  or  fence  when  so 
erected  to  be  such  purchaser's  exclusive  property. 
(5.)  No    operative   machinery    or    hut,    shed,    caravan, 
outdoor  sleeping  apartment,  or  other  like  struc- 
ture or  erection  shall  be  fixed  or  placed  on  any  of 
these  lots  except  with  the  previous  approval  in 
writing  of   the  vendor   or   his   agent.     And   no 
portion  of  any  of  these  lots  shall  be  used  (except 
as  provided  in  the  particulars  of  sale)  as  a  road 
or  way  from  or  to  any  land  adjoining  or  adjacent 
to  the  estate  of  the  vendor. 
(6.)  No  house  or  other  building  shall  be  erected  on  any 
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of  Lots  81  to  120,  except  in  such  situation  and 
position  as  shall  have  been  previously  indicated 
to  and  approved  of  in  writing  by  the  vendor  or 
his  agent  or  otherwise  than  in  conformity  with 
plans,  elevations  and  specifications  which  shall 
have  been  previously  submitted  to  and  approved 
of  in  writing  by  the  vendor  or  his  agent,  nor  shall 
anj'  alteration  therein  or  addition  thereto  be  made 
without  the  like  approval  previously  obtained. 

(7.)  These  lots  (41  to  120)  shall  not,  nor  shall  any 
building  erected  on  any  of  them  be  used  as  a 
hospital,  or  for  any  offensive,  noisy,  or  dangerous 
pursuit  or  operation,  or  for  any  purpose  which 
shall  be  a  nuisance  or  annoyance  to  the  vendor  or 
the  owners  or  occupiers  of  any  other  part  or  parts 
of  the  N.  Settled  Estates  in  the  city  of  Nilchester 
or  any  of  them,  or  any  purchaser  at  the  present 
sale,  and  no  building  erected  on  any  of  Lots  95  to 
120  shall  be  used  otherwise  than  as  a  private 
dwelling-house,  or  as  a  coach-house  or  stabling, 
motor  car  or  cycle  house,  or  greenhouse  connected 
therewith. 

(8.)  As  between  the  purchasers  at  the  present  sale,  the 
benefit  as  well  as  the  burthen  of  these  conditions 
(so  far  as  they  are  restrictive  of  the  use  of  or 
otherwise  capable  of  running  with  land)  shall  be 
annexed  to  the  lots  hereinafter  specified,  so  as  to 
be  enforceable  by  and  against  the  purchasers 
thereof,  their  heirs  and  assigns  to  the  following 
extent,  but  no  further,  namely,  such  of  those 
conditions  as  relate  to  Lots  41  to  80,  to  those  lots 
only  ;  such  of  those  conditions  as  relate  to  Lots  8 1 
to  94,  to  those  lots  only ;  and  such  of  those 
conditions  as  relate  to  Lots  95  to  120,  to  those 
lots  (jnly  (y).  But  every  purchaser  of  any  of  Lots 
41  to  120  shall,  in  the  conveyance  of  the  property' 

(//)  The  rciiHOii  of  this  Htipula-  —80,  81-94,  and  95—120),  each 
tiori  iH  that  Lots  41  to  120  com-  yituate  nome  distance  apart  from 
priHC  three  blocks  of  land  (Lots  41       the  other. 
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purchased  by  him  covenant  with  the  vendor  and 
his  successors  in  estate  to  observe  all  such  of 
these  conditions  as  relate  to  such  property  to  the 
intent  that,  so  far  as  these  conditions  are  restrictive 
or  capable  of  running  with  land,  the  burthen 
thereof  shall  run  with  such  property,  and  the 
benefit  thereof  run  with  the  N.  Settled  Estates 
situate  in  or  near  the  city  of  Nilchester,  or  any 
part  thereof,  including  any  lot  or  lots  which  shall 
not  be  sold  at  the  present  sale. 

(9.)  Provided  always  that  if  any  of  Lots  41  to  120  shall 
not  be  sold  at  the  present  sale,  tlie  vendor  shall 
not  (except  as  hereinbefore  provided)  stand  in 
the  place  of  a  purchaser  thereof  so  as  to  be 
bound  by  the  burthen  of  these  conditions  or 
any  obligation  therein  imposed,  but  shall  hold 
any  such  unsold  lot  free  from  all  such  con- 
ditions, burthen  and  obligation,  and  shall  be  at 
liberty  to  sell  or  dispose  of  the  same  at  any  time 
on  such  terms  and  conditions  (if  any)  as  he  shall 
think  fit. 

(10.)  In  this  Special  Condition  No.  6  and  the  conditions 
herein  contained  the  expression  ''the  vendor" 
shall,  except  where  repugnant  to  the  context, 
include  alternatively  the  other  person  or  persons 
for  the  time  being  entitled  in  remainder  expectant 
on  the  vendor's  life  estate  under  the  above- 
mentioned  indenture  of  re-settlement  or  the  heirs 
or  assigns  of  such  of  them  as  are  so  entitled  in 
fee  tail  or  fee  simple. 

7.  The  title  to  Lots  121  to  199  shall  commence  with  the 
will  dated  the  12th  of  September,  1880,  of  the  Eight 
Honourable  W.  Gr.  B.,  first  Viscount  N.,  who  died  on  the 
31st  of  December,  1880.  By  this  will  the  said  testator 
devised  all  his  real  estate  not  otherwise  disposed  of  to  his 
eldest  son,  the  Honourable  G.  A.  B.  (afterwards  the  second 
Viscount  N.),  absolutely,  but  charged,  in  case  the  testator's 
personal  estate  not  specifically  bequeathed  should  be  in- 
sufficient   to   pay    his   debts,    funeral    and    testamentaiy 
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expenses  and  the  pecuniary  legacies  and  annuities  given 
by  his  will  or  any  codicil  thereto,  with  the  payment  of 
such  deficiency  in  aid  of  his  residuary  personal  estate. 
The  pui'chaser  of  any  of  these  lots  shall  assume  that  the 
said  testator  was  at  the  date  of  his  death  seised  of  all 
these  lots  for  an  unencumbered  estate  in  fee  simple 
(subject  only  to  the  leases  or  tenancies  then  affecting 
the  same  respectively),  and  that  these  lots  formed  part 
of  the  said  testator's  residuary  real  estate  (::)  ;  and  shall 
not  (save  at  his  own  expense)  require  any  further  or  other 
abstract  of  the  said  will  than  of  that  part  thereof  which  con- 
tains the  above  devise  ;  and  shall  not  make  any  requisition 
or  inquiry  with  respect  to  or  take  any  objection  on  account 
of  the  said  charge  in  aid  of  the  said  testator's  personalty, 
but  shall  assume  that  the  said  testator's  funeral  and 
testamentary  expenses,  debts,  and  legacies  and  annuities 
have  all  been  duly  paid,  satisfied  or  ju-ovided  for. 

Leasehold  lots       8.  Lots  200  to  239  are  held  at  one  entire  rent  for  the 

held  under        j-gsidue  of  a  term  of  99  vears  from  the  29th  of  September, 
one  lease  at  au  "  ■•■  ' 

entire  rent.        1896,  granted  by  an  indenture  dated  the  3rd  of  December, 

1896,  and  made  between  S.  L.  o"f  the  one  part  and  T.  B.  of 
the  other  part.  The  title  to  these  lots  shall  commence 
with  this  indenture  {a),  and  the  sale  thereof  shall  be 
carried  out  in  the  following  manner  (5)  : — The  rent  shall  be 
apportioned  between  these  lots  in  the  sums  stated  in  the 
particulars  and  the  purchaser  of  the  largest  part  in  value 
of  these  lots,  or  in  the  event  of  equality  of  purchase  money 
the  purchaser  of  such  one  of  these  lots  as  the  vendor  shall 
designate,  shall  take  an  assignment  of  the  lease  and  shall 
execute  underleases  of  the  other  lots  to  the  purchasers 
thereof  respectively  for  the  whole  term  granted  by  the 
lease  less  one  day,  at  the  said  apportioned  rents  respec- 
tively. Every  such  underlease  shall  contain  proper  cove- 
nants by  the  purchaser  of  the  lot  comprised  therein  for 
payment  of  the  rent  apportioned,  and  performance  and 
observance  of  the  covenants  in  the  original  lease  in  respect 
of  such  lot,  and  a  proviso  for  re-entry  by  the  grantor  of 

(«)  See  above,  p.  106.  (h)  See  above,  i)p.  82,  209,  303. 

(a)  See  above,  pp.  99—101. 
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the  underlease  on  non-payment  of  the  rent  reserved 
thereby,  or  breach  of  any  covenant  contained  therein,  and 
also  usual  covenants  by  the  grantor  of  the  underlease  for 
quiet  enjoyment  by  the  underlessee  and  for  payment  of 
the  rent  reserved  by  and  performance  and  observance  of 
the  covenants  contained  in  the  original  lease  in  respect  of 
the  rest  of  the  property  demised  thereby,  and  a  statutory 
acknowledgment  and  undertaking  by  the  grantor  of  the 
underlease  for  production  and  safe  custody  of  the  original 
lease,  and  such  other  documents  evidencing  the  subsequent 
title  thereto  as  shall  be  handed  over  to  the  grantor  of  the 
underlease  on  the  completion  of  the  sale  of  the  property 
purchased  by  him,  but  not  anj'  covenants  for  title  by  the 
vendor  or  other  covenant  of  any  kind.  The  purchaser  of 
the  largest  part  in  value  of  the  above-mentioned  lots  shall 
execute  and  deliver  to  the  vendor  a  duplicate  of  the  above- 
mentioned  assignment,  to  be  jDrepared  and  stamped  by  and 
at  the  expense  of  such  purchaser,  and  every  underlessee 
shall  execute  and  deliver  to  the  grantor  of  his  underlease 
a  counterpart  of  such  underlease,  to  be  prepared  and 
stamped  by  and  at  the  expense  of  such  underlessee.  If 
any  lot  shall  remain  unsold,  the  vendor  shall,  for  the 
purposes  of  this  condition,  stand  in  the  place  of  the  pur- 
chaser of  the  largest  part  in  value  of  the  above-mentioned 
lots.  The  form  of  such  assignment  and  of  every  such 
underlease  shall  be  settled  in  case  of  dispute  by  the 
vendor's  counsel,  whose  decision  thereon  shall  be  final 
and  binding  on  all  parties. 

9.  Lots  240  to  250  are  held  by  lease  for  the  residue  of  Other  lease- 
the  respective  terms  mentioned  in  the  particulars,  and  the  ^'"^'^  ^°*''^- 
title  thereto  shall  commence  with  the  indentures  granting 

such  leases  respectively  (c). 

10.  Lots   251    to   259   are  held  bj'  underlease  for  the  Lots  held  by 
residue  of  the  respective  terms  stated  in  the  particulars,  underlease . 
and  the  title  thereto  shall  commence  with  the  indentures 
granting  such  underleases  respectively,  and  no  objection 

shall  be  taken  on  the  ground  of  any  of  these  lots  being 
held  by  underlease  {d). 

(c)  See  above,  pp.  99—101.  {d)  See  above,  pp.  80,  99—101 

and  u.  (t),  350. 
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As  to  the 
leasehold  lots. 


Completion 
MS  to  lots  in 
the  county  of 
London. 


11.  Lots  200  to  259,  being  leasehold,  are  sold  subject  to 
the  rent,  covenants,  conditions  and  all  liabilities  under  the 
leases  whereby  the  same  are  held  respectivelj^  and  Lots  251 
to  259,  being  held  b}'  underlease,  are  also  sold  subject  to 
every  suj)erior  lease  and  all  liabilities  thereunder  (e) ;  and 
no  objection  shall  be  taken  on  the  ground  that  any  lease, 
under  which  any  property  now  offered  for  sale  is  held  by 
the  vendor,  was  granted  in  exercise  of  a  power,  and  the 
instrument  conferring  the  power  shall  not  be  required  to 
be  abstracted  or  produced  (/).  Every  lease  under  which 
any  property  now  offered  for  sale  is  held  by  the  vendor,  or 
a  copy  thereof,  may  be  inspected  at  the  office  aforesaid  of 
the  vendor's  solicitors  at  any  time  during  office  hours 
within  the  seven  daj's  (except  the  Sunday)  next  before  the 
da}-  of  sale ;  and  eveiy  purchaser,  whether  he  shall  avail 
himself  of  this  opportunity  of  inspection  or  not,  shall  be 
deemed  to  have  full  notice  of  the  contents  of  every  such 
lease,  whether  of  a  usual  character  or  not  {g).  The  produc- 
tion of  a  receipt  for  the  last  payment  of  rent  accrued  due 
under  any  such  lease  prior  to  completion  shall  be  accepted 
as  conclusive  evidence  that  all  the  covenants  and  conditions 
contained  in  the  said  lease,  and  also  (in  the  case  of  any  lot 
held  by  underlease)  in  every  superior  lease  have  been  duly 
performed  and  observed,  or  that  any  breach  thereof  has 
been  effectually  waived  down  to  the  time  of  actual  com- 
pletion of  the  purchase ;  and  it  shall  be  assumed  without 
proof  that  the  person  or  persons  giving  such  receipt, 
though  not  the  original  lessor,  are  the  reversioner  or 
reversioners  expectant  on  the  said  lease  or  his  or  their 
duly  authorised  agent  or  agents  (A). 

12.  The  purchase  of  any  of  Lots  121  to  259  shall  be 
completed  and  the  purchase  money  therefor  jjaid  by  the 
purchaser  thereof  at  the  time  and  place  and  in  tlie  manner 
specified  in  General  Condition  No.  16  ;  and  upon  execution 
by  the  vendor,  or  other  necessary  conveying  parties,  of 
such  assurance  by  deed  of  the  lot  or  property  purchased  as 


(e)   See  above,  pp.  70,  80. 

(/I  See  above,  p.  108  and  u.  (o;. 

{(f)   See  above,  pp.  79,  351. 


{h)   See  above,  pp.  79 — 81,  3ol 
-358. 
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tlie  puvehaser  shall  he  entitled  under  General  Condition 
No.  If)  or  Special  Condition  No.  8  to  require,  notwith- 
standing that  the  purchaser  must  be  registered  under  the 
Land  Transfer  Acts,  1875  and  1897,  as  the  proprietor  of 
such  lot  or  property  before  the  legal  estate  therein  can 
pass  to  him ;  and  every  purchaser  of  any  of  Lots  240  to 
259  shall,  after  such  completion  of  his  purchase,  at  his 
own  expense  in  all  respects,  forthwith  take  all  proceedings 
necessary  to  procure  such  registration  and  complete  such 
registration  as  soon  as  possible,  and  in  any  case  not  later 
than  six  calendar  (?)  months  after  such  completion  (/:). 

13.  The  tenant's  fixtures  on  any  of  Lots  240—259,  and  Fixtures  and 
the  timber  and  other  trees,  tellers,  pollards,  saplings  and  certain  lots  to 
underwood,  down  to  the  value  of  Is.  per  stick,  on  any  of  be  paid  for  at 
Lots   10  to  15,  and  27  to   32,   shall  be  paid  for  by  the  ^  ^^-^^at'o"- 
purchaser  at  a  valuation  to  be  made  [^continue  as  in  Form  3, 
on  p.  71,  above,  or  as  in  note  [m)  thereto]. 

\_Add  memorandum  to  he  indorsed  on  the  conditions  in  the 
same  form  as  that  on  pp.  74,  75,  above,  substittiting,  "  was 
declared  the  purchaser  of  Lot thereof."] 

(i)  See  below,  p.  1353,  n.  (n).  {];)  See  above,  pp.  380-386. 


w.  31 


1350 


APPENDIX    (B). 

[Referred  to  above,  p.  93.) 


Agreement 
for  sale. 


Deposit. 


Fixtures  and 
timber  to  be 
tHkcii  at  a 
viiluation. 


FORM  OF  CONTRACT  FOR  PRIVATE  SALE  OF 
FREEHOLD  LAND,  WITH  STIPULATIONS  NOT 
SETTLED  EXCLUSIVELY  IN  THE  VENDOR'S 
INTEREST  (a). 

Articles  of  Agreement  made  this day  of  , 

1911,  Between  A.  B.,  of  [insert  description^  (liereinafter 
referred  to  as  "  the  vendor"),  of  the  one  part,  and  C.  D., 
of  [iiisert  description^  (hereinafter  referred  to  as  "  the  pur- 
chaser"), of  the  other  part.  It  is  hereby  agreed  between 
the  said  parties  hereto  as  follows  (that  is  to  say) :  — 

1.  The  vendor  shall  sell  and  the  purchaser  shall  buy  at 

the  price  of  1,  the  freehold  in  fee  simple,  subject  to 

the  tenancies  specified  in  the  schedule  hereto  but  otherwise 
free  from  incumbrances,  of  all  those  lands  tenements  and 
hereditaments  particularly  described  in  the  schedule  hereto. 

2.  The  purchaser  shall  immediately  upon  signing  this 

agreement  pay  the  sum  of  /.  {b)  as  a  deposit  and  in 

part  payment  of  the  purchase  money  into  the  hands  of 

Messrs.  ,  of   [insert  address  of  oJfice'\   the  vendor's 

solicitors,  m'Iio  shall  receive  and  hold  the  same  as  stake- 
holders (c). 

.'5.  Tlie  fixtures   in  the  house  known  as  Hall, 

,  and  tlio  landlord's  fixtures  in  the  farmhouses  at 

Farm  and  Farm,  and  the  timber  and  other 


[a)  See  above,  pp.  83—93. 

(i)  UHUfilly  10  jx'r  cc^nt.  of  the 


purchase  money. 

(c)  See  above,  pp.  27,  87. 
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trees,  tellers,  pollards,  saplings  and  underwood  upon  the 
whole  property  sold  down  to  the  value  of  1*.  per  stick 
shall  he  paid  for  by  the  purchaser  at  a  valuation,  &c. 
\^continue  as  in  Condition  S,  p.  71,  above~\  {d). 

4.  The  title  shall  commence  with  an  indenture  dated,  Commence- 
&c.,   and  made    between,    &c.  [/or  example,   a  deod  dated 
thirty-two  years  before  the  contract'^,  the  vendor  undertaking 

that  the  said  indenture  shall  prove  to  be  a  good  root  of 
title  (e). 

5.  The  vendor  shall  pay  all  such  expenses  of  the  pro-  Vendor  to 

duction  for  verification  of  the  abstract  and  the  examination  Produce  at  his 

own  expense 
by  the  purchaser's  solicitors  of  any  documents  which  the  all  documents 

purchaser  can  require  to  be  abstracted  and  which  are  in  ^^  possession 
r  ri  ,01  mort- 

the  possession  of  any  mortgagee  or  other  incumbrancer,  as  gagees. 

the  vendor  would  be  bound  to  pay  if  the  said  documents 

were  in  his  own  possession  {/). 

().  The  vendor  shall  send  an  abstract  of  his  title  to  the  Time  limited 
purchaser's  solicitors  within  fourteen  days  from  the  present  abstract  and° 
date,   and  the  purchaser  shall  send  his  requisitions   and  making  re- 
objections  (if  any)  in  respect  of  the  title  and  all  matters  ^^"j^^  ^f*^  ^^ 
appearing  on  the  abstract  or  this  agreement  to  the  office 

at  ,  aforesaid  of  the  vendor's  said  solicitors  within 

twenty-one  daj^s  after  the  day  of  the  delivery  of  the 
abstract,  and  in  these  respects  time  shall  be  of  the  essence 
of  the  contract  (y).  In  default  of  or  subject  only  to  any 
stich  requisitions  and  objections  so  made,  the  purchaser 
shall  be  taken  to  have  accepted  the  title. 

7.  If  the  purchaser  shall  insist   on  any  requisition  or  Reservation 
objection  as  to  the   title,    evidence  of   title,   convej^anee,    °  Jx"^  °^  * 
possession,  receipt  of  rents  or  any  other  matter  appearing  resciud  the 
on  the  abstract  or  this  agreement  or  connected  with  the  contract, 
sale  which  the  vendor  shall  be  unable  or  on  the  ground  of 
expense  or  other  reasonable  ground  (A)  unwilling  to  remove 
or  comply  with,  the  vendor  shall  be  at  liberty,  notwith- 
standing any  negotiation  or  litigation  in  respect  of  such 

(d)  See  above,  pp.  60,  89.  (^)  gee  above,  p.  90. 

(c)   See  above,  p.  89. 

(/)  See  above,  pp.  90,  91.        W  See  above,  p.  90. 

31  (2) 
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requisition  or  objection,  to  give  to  the  pxircliaser  or  his 
solicitors  notice  in  writing  of  his  intention  to  rescind  the 
contract  for  sale  unless  such  requisition  or  objection  be 
withdrawn ;  and  if  such  notice  be  given  and  the  requisition 
or  objection  be  not  withdrawn  within  ten  days  after  the 
day  on  which  the  notice  was  sent,  the  contract  shall  without 
further  notice  be  rescinded.  The  vendor  shall  thereupon 
return  to  the  purchaser  his  deposit,  but  without  any  interest, 
costs  of  investigating  the  title,  or  other  compensation  or 
payment  whatever. 

Identity.  8.  The  purchaser  shall  admit  the  identity  of  the  property 

purchased  with  that  comprised  in  the  muniments  offered 
by  the  vendor  as  the  title  to  such  property  upon  the  evi- 
dence afforded  by  a  comparison  of  the  descriptions  con- 
tained in  the  schedule  hereto  and  in  the  muniments, 
together  with  a  statutory  declaration,  to  be  made  at  the 
vendor's  expense  by  some  person  acquainted  with  the 
property  and  the  facts,  that  the  property  purchased  has 
been  enjoyed  in  accordance  with  the  abstracted  title  for 
the  twenty  years  next  before  the  present  date  (i). 

Compensa-  9.  The  property  is  believed  and  shall  be  taken  to  be 

tion  tor  errors  correctly  described  as  to   quantity   and   otherwise.     The 
of  descnptiou.  "^   .  .  . 

property  is  sold  subject  to  all  chief  and  other  rents,  rights 

of  way  and  water,  and  other  easements  (if  an}-)  charged  or 
subsisting  thereon,  and  to  all  leases,  tenancies  and  occupa- 
tions, whether  mentioned  in  the  schedule  hereto  or  not ; 
and  to  all  rights  and  claims  of  lessees,  tenants  and 
occupiers  (k).  If  any  error,  misstatement,  or  omission  be 
discovered  in  the  schedule  hereto,  the  same  shall  not  annul 
the  sale,  but  leasonable  compensation  shall  be  allowed  by 
the  vendor  or  the  purchaser,  as  the  case  may  require,  in 
respect  thereof  {I),  and  the  amoiint  of  such  compensation 
shall  in  case  of  dispute  be  settled  by  two  arbitrators  or 
their  umpire  pursuant  to  the  Arbitration  Act,  1889. 

Completion.  10.  The   purchaser   shall    pay   the    remainder    of    his 

purchase  money,  and  the  value  of  the  fixtures,  timber  and 

(t)  Sec  above,  p.  91.  (/)  See  above,  pp.  01,  727  xq. 

(/.)  See  above,  p.  73,  n.  {(). 
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other  trees,  tellers,  pollards,  saplings,  and  underwood,  on 

the day  oi'  next,  at  the  office  aforesaid  of 

the  vendor's  said  solicitors,  to  the  vendor  or  as  lie  shall  in 
writing  or  otherwise  duly  authorise.  Upon  sucli  payment 
the  vendor  and  all  other  necessary  parties  (if  any)  will 
execute  a  proper  assurance  of  the  property  to  the  purchaser. 
Such  assurance  shall  be  prepared  by  and  at  the  expense  of 
the  purchaser  (w) ;  and  the  draft  thereof  sliall  bo  delivered 
at  the  office  aforesaid  for  jjorusal  and  approval  on  behalf 
of  the  vendor  not  less  than  one  calendar  month  («)  before 

the  day   of   next,    and   the   engrossment 

thereof  shall  be  delivered  at  the  same  office  for  execution 

by  the  vendor  not  less  than  seven  days  before  the 

day  of next. 

1 1 .  The  vendor  shall,  as  soon  as  possible  and  at  his  own  Increment 

expense,    procure    this  contract  and   a   duplicate    thereof  '^'^^^^  ^'^^J 

,__,  I'll  ..  8t9«nip, 

signed  by  him  to  be  stamped  with  the  appropriate  incre- 
ment value  duty  stamp  (o),  and  deliver  such  duplicate 
when  so  stamped  to  the  purchaser  (jo). 

12.  The  rents  will  be  received  or  possession  retained,  and  Reuis,  out- 
the  outgoings  discharged  by  the  vendor  up  to  the   said  ^°^^o^'    ^' 
day  of  next.     As  from  that  day  the  out- 
goings shall  be  discharged,  the  rents  received,  and  posses- 
sion taken  by  the  purchaser.     The  rents   and  outgoings 

shall,  if  necessary,  be  ap})ortioned  between  the  vendor  and 
the  purchaser  for  the  purpose  of  this  condition (y;. 

13.  If  the  purchase  shall  not  bo  completed  on  the  said  Interest. 
day  of next,  the  purchaser  shall  pay  interest 

{in)  See  above,  pp.  91,  92.  {o)  See  above,  pp.  709,  710. 

(«)  In  contracts  for  the  sale  of  ( p)  The    contract    should     be 

lajxd  the  word  inonfh  racauspr iind  executed   in   triplicate,  the   pur- 

facie   a    lunar    month,    but    will  chaser   signing   one   copy   to    be 

mean  a  calendar  month  if  it  can  kept    by    the    vendor    and     the 

be  shown,  either   from  the  con-  vendor  signing   two   copies   and 

text  or  from    surrounding    cir-  delivering  one  to  the  purchaser 

cumstances,   that   such    was   the  at  once  and  retaining  the  other 

intention  of  the  parties :   i««y  v.  till  stamped,  as  above  provided. 

Gale,  1  M.  &  S.  Ill  ;   Siiiipsoii  v.  The     purchaser     will     then     be 

Margitson,  11  Q.  B.  23  ;  Bruiier  enabled  to  procure  the  convey- 

V.  Moorr,  (1904)  1  Ch.  305 ;  Sug.  ance  to  be    stamped  under  stat. 

V.  &  P.  257;   1   Dart,  V.  &  P.  10  Edw.    7,   c.   8,   s.   4  (7);    see 

427  (5th  ed.),  492  (6th  ed.),  506  above,  p.  708. 
(7tlied.).  {q}  See  above,  p.  92. 
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on  the  remainder  of  his  purchase  money  and  on  the  afore- 
said value  of  the  fixtures,  timber  and  other  trees,  tellers, 
pollards,  saplings,  and  underwood,  at  the  rate  of  41.  per 
cent,  per  annum  from  that  day  until  the  purchase  shall  be 
completed ;  provided  that  if  the  delay  in  completion  shall 
arise  from  any  other  cause  than  the  purchaser's  own  neg- 
lect or  default,  he  shall  be  at  liberty  at  his  own  risk  to 
place  the  balance  of  the  purchase  money  and  the  amount 
(so  soon  as  ascertained)  of  any  valuation  to  be  made  under 
this  agreement  in  some  bank  to  a  deposit  account  and  to 
give  to  the  vendor  or  his  solicitors  notice  in  writing  of  such 
deposit,  and  after  such  deposit  and  notice  he  shall  not  be 
chargeable  with  interest  on  any  purchase  money  so  de- 
posited at  a  higher  rate  than  shall  be  allowed  thereon  by 
the  bank(r). 

Schedule. 

\_Containing  a  detailed  description  of  the  property  sold 
and  specifying  the  various  tenancies  under  which  the  same 
is  occupied. '\ 

(r)  See  above,  p.  92. 
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APPENDIX  (C). 

[Referred  to  above,  page  175.) 


FOEM  OF  INQUIEIES  SUPPLEMENTAL  TO 
EEQUISITIONS  ON  TITLE  (a). 


L  Is  the  property  sold  let  or  in  hand?  If  let,  the 
lease  or  agreement  for  tenancy  must,  if  in  writing,  be 
abstracted  ;  if  not  in  writing,  the  terms  thereof  must  be 
stated. 

2.  Is  the  property  sold,  or  any  part  thereof,  subject  to 
any  tenants'  claims  for  compensation  or  otherwise  ? 

3.  Is  the  property  sold  subject  to  any  easement  or  other 
right,  or  to  any  rent-charge,  or  to  any  quit  rent,  heriot  or 
other  incident  of  tenure  ?     If  so,  state  the  particulars. 

4.  What  outgoings  are  there  in  respect  of  the  property 
sold  ?     State  the  particulars. 

5.  Is  the  property  sold  subject  to  any  land  improvement 
or  other  statutory  charge  of  any  kind  ?  Has  the  vendor 
notice  or  knowledge  of  any  fact  (such  as  notice  or  a 
resolution  by  a  local  authority  of  intention  to  pave,  sewer 
or  light  the  adjoining  streets,  or  a  notice  served  by  any 
person  under  any  statute,  or  an  order  of  any  Court  or 
Justice)  which  will,  or  may,  subject  the  property  sold,  or 
the  owner  or  occupier  thereof,  to  some  charge  or  liability 
at  some  future  time  ? 


(a)  See  above,  pp.  175—178,  607—609. 
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().  Wbicli  of  the  abstracted  documents  will  be  delivered 
to  the  i^urchaser  on  completion  ?  As  regards  any  docu- 
ments of  title  which  the  purchaser  is  not  entitled  to  require 
to  be  so  delivered  to  him,  the  vendor  must  procure  proper 
statutory  acknowledgments  and  undertakings  to  be  given 
to  the  purchaser  by  the  person  or  persons  who  actually 
retains  or  retain  possession  of  such  documents  (5). 

7.  The  vendor  must,  before  the  date  fixed  for  completion 
of  the  purchase,  do  all  that  is  requisite  on  his  part  for 
enabling  the  conveyance  to  be  stamped  with  the  appro- 
priate increment  value  duty  stamp  (c). 

[b)  See  above,  piJ.  684,  690.  (c)  See  above,  i:>^.  il  (Addenda), 

709—712. 
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APPENDIX  (D). 

{Referred  to  ahore,  p(((je   HOG. 


SEARCH  IN  BANKRUPTCY  ON  THE  SALE  OF 
REGISTERED  LAND. 


The  author's  principal  r^'ason  for  advising  that  a  search 

in  bankruptcy  should  be  made  before  completing  a  sale  of 

registered  land,  is  the  enactment  in  the  Land  Transfer 

Act,   1897  («),  that,  where  a  registered  disposition  would 

if  unregistered  be  absolutely  void,  the  register  shall  be 

rectified,  and  the  person  suffering  loss  by  the  rectification 

shall  be  entitled  to  an  indemnity.     When  the  registered  Effect  of  the 

proprietor  of  registered  land  is  adjudged  bankrupt,  all  his  bankruptcy 

property,  and  the  capacity  to  exercise  all  such  powers  over  registered 

or  in  respect  of  property  as  might  have  been  exercised  by  P™P"etor  of 
X-  r     £-       J  o  ^  J    registered 

him  for  his  own  benetit  at  the  commencement  of  his  bank-  land, 
ruptcy  or  before  his  discharge,  vest  in  the  trustee  in  the 
bankruptcy  as  from  the  date  of  the  commission  of  the  act 
of  bankruptcy  (if  only  one),  on  which  the  receiving  order 
was  made,  or  of  the  first  of  several  acts  of  bankruptcy 
proved  to  have  been  committed  by  him  within  three 
months  before  the  presentation  of  the  bankruptcy  peti- 
tion on  which  such  an  order  was  made  {b).  The  trustee 
is  entitled  to  be  registered  as  proprietor  of  the  land  in 
place  of  the  bankrupt  after  it  has  been  certified  by  the 
Court  having  jurisdiction  in  banki'uptcy  that  the  land  is 

(«)  Stat.  60  &  61  Vict.  c.  6.3,  (b)  Stat.  46  &  47  Vict.  c.  52, 

s.  7  (2);  above,  p.  1223.  ss.   20,   43,  4t  ;    53  &   54    Vict. 

c.  71,  s.  20  :  above,  p.  394,  n.  {a). 
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l^art  of  the  bankrupt's  property  divisible  amongst  his 
creditors ;  and  the  official  receiver  is  entitled  to  be 
registered  pending  the  appointment  of  a  trustee  (c). 
Where  the  bankrupt  is  entitled  to  any  land  registered  in 
his  name  for  his  own  use,  the  legal  estate  therein  appears 
to  pass,  with  his  other  projierty,  to  the  trustee  :  but  until 
the  trustee  is  registered  as  the  proprietor,  the  bankrupt 
remains  the  registered  proprietor  of  the  land,  and  appears, 
as  such,  to  retain  the  statutory  powers  (d)  of  disposition 
of  the  land  by  way  of  registered  transfer  for  value  and 
registered  charge  (e).  It  seems  therefore  that,  but  for  the 
above  mentioned  enactment  of  the  Land  Transfer  Act, 
1897  {/),  a  purchaser  of  registered  land  would  be  enabled 
to  rely  on  the  extinguishing  effect  of  a  registered  transfer 
for  value  (ff)  to  destroy  any  estate  or  interest,  which  would 
be  outstanding  in  the  trustee,  if  the  transferor  were  a 
bankrupt ;  and  that  the  purchaser  would  not  be  obliged 
to  search  in  bankruptcy.  This  enactment,  however,  raises 
a  difficulty.  No  doubt  if  the  sale  were  completed  before 
the  date  of  any  receiving  order  made  against  the  vendor 
and  without  notice  to  the  purchaser  of  any  available  act 
of  bankruptcy  on  the  vendor's  part,  the  transaction  would 
be  perfectly  valid  and  unimpeachable  by  virtue  of  sect.  49 
of  the  Bankruptcy  Act,  1883(A).  This  section,  however, 
only  protects  payments  and  conveyances  made  before  the 
date  of  the  receiving  order.  If  a  receiving  order  should 
have  been  made  against  the  registered  proprietor  of 
registered  land,  and  he  should  afterwards  execute  a 
registered  transfer  for  value,  and  should  then  be  adjudged 
bankrupt,  it  appears  that  the  registered  disposition  is  one 
which  if  imregistered  would  be  absolutely  void  (j).  If  so, 
it  seems  that  the  trustee  in  the  bankruptcy  would  be  entitled 
to  claim  rectification  of  the  register  under  the  above 
mentioned  enactment  ( /'),  and  the  purchaser  would  have  to 
give  up  the  land  and  rest  satisfied  with  his  claim  to  an 

{c)  Stat.   38  &  39  Vict.  c.  87,  (e)  Above,  p.  1165,  n.  (c). 

H.  43,  amended  by  60  &  61  Vict.  (/)  Above,  p.  1357,  n.  (a). 

c.  65,  First  Schedule;  Kee  Land  {ff)  Above,  pp.  1181,  1182. 

TruHHf.T  RulcH  (1903),  11)3—200.  (h)  Stat.  46  &  47  Vict.  c.  52; 

('/)  Above,  p.  1182.  above,  p.  544. 

(t)  Above,  p.  550,  aud  u.  (#). 
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indemnity  under  the  Land  Transfer  Act,    1897  (;).     The  Where  the 
same  difficulty  might  arise  if  the  registered  proprietor  of  resistered 
the  land  sold  were  an  undischarged  bankrupt  at  the  date  land  is  an 
of  the  contract  for  sale,  unless  the  property  sold  were  a  IJaukrupL^^ 
term  of  years,  whicli  had  been  acf_[uired  by  or  had  devolved 
upon  him  since  the  commencement  of  the  bankruptcy  (w). 
Until   these  difficulties    are    dissolved   by    decision,    it    is 
thought  to  be  advisable  to  search  in  bankruptcy  before 
completing  any  sale  of  registered  land ;  as  the  last  thing 
that  a  purchaser  would  desire  is  to  be  immediately  ejected 
and  relegated  to  a  claim  for  the  statutory  indemnity.     It  Notice  of  an 
follows  that,  where  a  purchaser  of  registered  land  receives  '^-ct  of  bank- 
notice,    before    completion,  of  an  act  of  bankruptcy  com-  ^^^  vendor, 
mitted  by  the  vendor,  he  cannot  safely  proceed  with  the  pending 
sale,  except  under  the  same  conditions   as  would  enable  ^f  ^  ^^\q  Qf 
him   to    complete    the    contract    if    the    land    were    not  registered 
registered  (m).     It  is  thought  that  search  in  bankruptcy         ' 
should   certainly  be   made  before  advancing   any  money  contempla- 
on  the  security  of  a  registered  charge  on  registered  land  ;  ^^on  of  a 
as    no    extinguishing   effect   is   expressly   given   to   such  °  ^ 

charges  (o). 

It  is  thought  to  be  unnecessary  to  make  any  search  for  Deeds  of 
deeds  of  arrangement  ( p)  on  the  sale  or  mortgage  by  arrangement, 
transfer  of  registered  land.  If  the  trustee  and  creditors 
thereunder  choose  to  be  satisfied  with  an  unregistered 
assurance  (not  protected  by  restriction  or  caution)  of  the 
debtor's  estate  in  his  registered  land,  and  allow  him  to 
remain  registered  as  the  proprietor  of  the  land,  it  is 
thought  that  any  estate  or  interest  outstanding  in  the 
trustee  or  the  creditors  would  certainly  be  extinguished 
by  the  effect  of  any  subsequent  registered  transfer  for 
value  executed  by  the  debtor  {q),  and  would  be  postponed 
to  any  registered  charge  which  he  might  afterwards 
make  (r). 

(l)  Stat.  60  &  61  Vict.    c.  65,  furnishes  an  additional  reason  for 

s.  7.     It  should  be  noted  that  by  making  the  search, 
sub-sect.  3  a  person  shall  not  be  {in)  See  above,  p.  ool. 

entitled  to  indemnity  for  any  loss  (w)  Above,  pp.  547^550. 

■where  he  has  caused  or  substan-  (o)  See  above,  pp.  1238  sq. 

tially  contributed  to  the  loss  by  (p)  Above,  pp.  595,  598. 

his  act,  neglect,  or  default.     This  (q)  Above,  pp.  1181,  1182. 

(/•)  Above,  p.  1189,  n.  {x). 
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Baynes,  Bwlch-y-Plwra  LcadMin- 

ing  Co.  r. 

Douglas  r. 

Beale,  Skeato  v. 
Beales,  Brett  r. 
Beatson,  Mycock  v. 
Beauclerk,  Paquin  ?'. 
Beavan,  Frost  v. 
Beckett,  Kendall  r. 
Bedwell,  Townley  r. 
Beech,  Att.-Gen.  v. 
Beer,  Foakes  r. 
Beesley,  lie  King  and . 
Beetlestone,  Wood  r. 
Belcher,  Baldwin  v. 
Bell,  Haydon  v. 

Hobson  r. 

liove  «'. 

Mortimer  v. 

Potts  V. 

Bellaers,  Will  cox  r. 
Belleville,  May  r. 
Bellingham,  Holmes  r. 
Bellord,  King  r. 
Belson,  Rosenbaum  l'. 
Benedict,  IMoutague  r. 
Bennet,  Ardesoife  v. 
Bennett,  Baxendale  v. 

Cox  V. 

Dent  V. 

Lawes  v. 

Rigby  r. 

: Tucker  r. 

Wilson  r. 

Bentley,  Flight  r. 

Hume  '•. 

Vilmont  v. 

-Walker  r. 

Berkeley  Building  Society,Moxon  r. 
Berney,  West  r. 
Berridge,  Banner  v. 
Jervis  v. 
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Berridge,  Marshall  v. 

Reeve  r. 

Berrincrton,  Price  r. 

Berry,  Roberts  r. 

Berwick  Corporation,  Sanderson  v. 

Best,  Thumaii  v. 

Bethell,  Savill  Bros.,  Ltd.  v. 

Betts,  Cornfoot  v. 

Granville  r. 

Betty,  Smith  v. 
Bewlpy,  Noel  v. 
Bickerstaff.  Reid  r. 
Bickerton,  Wace  r. 
Bickford.  Warn  v. 
Bicknell.  Evans  v. 
Bigg,  Miitlow  r. 

R.  r. 

Bigge,  Treloar  r. 
Bignold,  Bensley  v. 
Btigden  v. 

Burden  r. 

Billericay   R.    D.   Council,    Law- 
ford  r. 
Bindley,  Felthouse  v.. 
Binks,  Appleton  r. 
Birch,  Fox  r. 
Bird,  J{e  Highett  and. 

Lydney,  &c.  Co.  r. 

Birtwhistle  r.  Vardill,  Doe  d. 
BischofFsheim,  Ferrand  v. 
Bishop,  Howes  v. 

Hunt  V. 

Strangways  v. 

of  Chester,  Fox  v. 

■ ■  Lowe  r. 

of  Ely,  Pickering  r. 

R.  V. 


of  Exeter,  Bishop  of  Cre- 
diton  V. 
Southcorab  r. 


of  Lincoln,  Walsh  r. 

of  London,  Greenwood  v. 

of  Sodor  and   Man,    Vin- 
cent V. 
Bishop  Auckland;   «S:c.  Co.,  Ltd., 
Butterknowle  Colliery  Co.,  Ltd. 

Bistolli,  Phillips  r. 

Black,  Watson  r. 

Blacklock,  Stevenson  r. 

IMackstone,  Thompson  v. 

I'ladfs,  (iiiMt  Western  Rail.  Co.  v. 

Bliiikic,  Aberdeen  Rail.  Co.  r. 

Blake,  Croughton  v. 

Moore  r. 

Shaipnell  v. 

Blantc^rii,  Collins  r. 
Bliiy,  Street  r. 
Mlayiiey.  Egg  r. 


Blencow,  CaiTol  r. 
Rlenoowe  v.  Bugby,  Crusoe  (/. 
Blessig,  Clemoutson  r. 
Bliss,  "Dean  of  Ely  '■. 

Vancouver  v. 

Blogg,  Holmes  v. 
Blythe,  Postlethwaite  v. 

Boak,  lie  Intrleby  and  Norwich 
Union  Insurance  Co.  and. 

Bode,  Charity  Commissioners  r.. 
He  Alms  Corn  Charity. 

Bodington,  Wilkes  r. 

Boehni,  Carter  v. 

Boileau,  Edge  r. 

Bolingbroke,  O'Rorke  r. 

BoUand,  Bozon  /-. 

Flight  r. 

BoUans,  Franks  r. 
Bolton  (Lord),  Deverell  r. 
—  Torrance  r. 

Bomash,  Royal  Bristol ,  ifce.  Society 

r. 
Bond,  Furness  v. 

Sims  r. 

Boning,  Finch  r. 
Bonnor,  Gaines  v. 
Booth,  Flight  V. 

Hardman  /■. 

— ■  Hope  r. 

Madeley  v. 

Pollock  r. 

— __  Sillick  V. 

Sutcliffe  r. 

Boots,  Harris  r. 
Boswell,  Coaks  v. 
Bottomley,  lie  Harrison  and. 
Boulter,  Bird  r. 

Tibbatts  r. 

Bourne,  Plant  r. 

Bournemouth  Corporation,  Stour- 

cliffe  Estates  Co.,  Ltd.  r. 
Boustead,  Rochefoucauld  r. 
Boutinez,  Birt  ;•. 
Bouverie,  Low  v. 
Bowden,  Avery  v. 

Esposito  V. 

Isberg  v. 

Bowditch,  Southwell  /'. 
Bowers,  Taylor  v. 
Bowler,  Matthew  v. 
Bowman,  Ltd.,  Tilley  r. 
Bowriug,  Ramazotti  r. 

Standing  r. 

Bowyer,  Curre  r. 

■ Knight  V. 

Boyes,  Johnston  c. 

Spencer  /•. 

Boyle,  Pill  v. 
Brabazon,  Carolaii  r. 
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Bradbeiir,  Blngden  r. 
Bradfield  Union,  Nicholson  v. 
Bradford  Advance  Co.,  Rueter  v. 
Bradley,  Clialmcr  r. 
Chandler  v. 

Osborne  r. 

Perkins  v. 

Bradshaw,  Hawkeslcy  v. 

Salmon  /•. 

Bradstreet,  Shannon  '•. 
Bragge,  Johnson  v. 

Braimes'  Breweries, Ltd., Dawson  v. 
Braithwaite,  Kirton  r. 
Bramble,  Crabtree  r. 
Bramley,  Beaumont  r. 
Brammall.  Chaplin  &  Co.  /•. 
Brandon,  Flint  r. 
Brandt,  Shannan  r. 
Branthwaite,  Lewis  r. 
Brasier,  Lechmei-e  r. 
Brass,  Lewis  r. 
Braune,  l)e  Wahl  r. 
Braybrooke  (Lord),  Appleton  v. 
Bremridge,  Hoare  v. 
Brenton,  Rowe  v. 
Brettargh,  Blundell  ''. 
Brettingham,  Att.-Gen.  r. 
Briant,  Hesse  r. 
Bridges,  Fisher  v. 

Fordyce  v. 

Nelson  v. 

Bridgman,  Andrew  v. 
Bright,  Wall  v. 

Bright's,  Ltd.,  Jte  Osborne  and. 

Brind,  Godwin  v. 

Brindley.  Greenhalgh  r. 

Brisco,  Williams  r. 

Briscoe,  Gray  v. 
•   Head  v. 

British  and  American  Shoe  Co., 
Randall,  Ltd.  v. 

and  Foi'eign  Marine  In- 
surance Co.,  Boston 
Fruit  Co.  V. 

Land  Co.,  Fe  Boles  and. 

■ Plumstead  Board  of  Works 


Linen  Co.,  M'Kenzie  v. 
Museum    Trustees,    Duke 
of  Bedford  v. 


Briton    Ferry,    kc.    Co.,    Earl    of 

Jersey  «'. 
Broad,  Driver  /■. 

V.  Munton,  Jie  Banister. 

Broadwood,  Bi-ewer  r. 
Brock,  Cobbett  r. 
Brockelbank,  Stocker  r. 
Brouksopp,  Savage  r. 
Brogden,  Humphries  v. 


Bromley,  Hall  r. 

Union,  Kirk  v. 

Brooke,  Colchester  Corporation  v. 

Popham  r. 

Brooker,  Morriston  Tinplate  Co.  v. 
Brookes,  Ladyweil  Mining  Co.  v. 
Brook-i,  Pearce  v. 
Broth  wood  r.  Keeling,  II'-  Salt. 
Brougham,     Melbourne     Banking 

Corporation  r. 
Broughton,  Jennings  r. 

■ Orme  v. 

Brown  &  Co  ,  Scott  r. 
Brown,  Bridge  r. 

Burnell  v. 

Church  r. 

Citizens'    Life    Assurance 

Co.  r. 

Collier  r. 

Evans  r. 

F^aine  r. 

Goodrick  v. 

Harrison  v. 

■    Leroux  r. 

Montefiore  r. 

Nicholson  v. 

Pawson  v. 

Scratton  r. 

Lord  Southampton  v. 

■ Taylor  r. 

■ — — —    Thomas  r. 

AVillisr. 

Browne,  Bainbrigge  r. 

Fenton  r. 

Ee  Wimbonie  and. 

Brownlow  (Earl),  Egerton  r. 

— (Lord),  Franklin  v. 

Bruce,  Warwick  v. 
Brumfitt,  Bennett  r. 
Brunning,  Att.-Gen.  v. 

Odhams  r. 

Brunswick,  kc.  Society,  Haywood 

V. 

Brunton,  English  and  Scottish,  Sec. 

Co  ,  Ltd.  r. 
Bniyere,  Pepin  r. 
Bryan,  Ashpitel  r. 
Bryant,  Cable  v. 

Laythoarp  v. 

Buccleugh,  Wakeheld  r. 

Buchanan,  Leach  i\ 

Buck,  Hudson  r. 

Buckingham  (Marquis  of  ,  Curtis  v. 

Buckle.  Caiinel  r. 

Buckley,  Frend  v. 

Hill  r. 

Buckmaster,  Hamilton  r. 
Bucknell,  Right  '/.  Jeiferys  r. 
Bugby,  Crusoe  </.  Blencowe  /•. 
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Bull,  Patching    v. 

Winn  V. 

Billiard,  King  &  Co.,  Pearce  r. 
BuUer,  Aldridge  v. 

Carpenter  v. 

Mortlock  V. 

Bulloch,  Hutton  v. 
Bullock,  Brockwell  r. 

Lloyds  Bank  v. 

Tomlinson  v. 

Bulman,  Fenwick  v. 
Bulteel,  Cavander  v. 
Burdon,  Bensley  v. 
Burnand,  Hambro  v. 
BurnoU,  Foley  r. 
Burness,  Behn  v. 
Burrage,  Neeves  v. 
Burrell.  Bickerton  r. 

Williams  /•. 

Bnrroughes.  Wright  r. 
Burrows,  Wheeldon  r. 
Burt,  Peacock  v. 
Burton,  Browne  v. 

Goode  V. 

■ Hartley  v. 

Keates  r. 

Bury,  Cartan  r. 
Bushell,  Edmunds  r. 
Busk,  Bryant  v. 

Butler,  Nottingham  Patent  Brick 

and  Tile  Co.  v. 
■ Smith  r. 

So  Ethel  and  Mitchell  and. 

Butterwick,  Rob  r. 

Byers,  Wilkinson  r. 
B^Ton,  Hall  r. 


Cage,  Bridge  /■. 
Caldcleugh,  Phillijis  v. 
Caldwell,  Taylor  v. 
(Jalland,  Rose  v. 
Callow,  Clarke  r. 
Cally  and  Pet  s  Case. 
Calthorpe,  Nash  v. 
Cambrian  Rail.  Co.,  Pryse  v. 
Camden  (Earl),  Garrick  r. 
Campbell,  Brownlie  r. 

■    Lewis  r. 

Moore  v. 

Squire  v. 

Camroux,  Molton  v. 
Canali,  Valcntini  v. 
Candlish,  "\^^ilkinson  v. 
Cann,  Thornc!  r. 

Canterbury  (Arclibisho]i  of),  Gro- 
(!crs'  Co.  r. 


Carbery  (Lord),  Freke  v. 
Carbolic  Smoke  Ball  Co.,  Carlill  r. 
Cardwell,  Hornby  r. 
Carpalla  Co.,  Great  Western  Rail. 

Co.  V. 
Carr,  Minter  r. 

Wales  V. 

Carritt,  Bradle)"  v. 
Carruthers,  Borthwick  v. 
Carstairs,  Rickman  r. 
Carte,  Emden  v. 
Carter,  Beioley  v. 

Edwards  v. 

■ •  Gosling  r. 

•  Wardle  r. 

Wright  V. 

Cartwright,  Cooper  r. 

Corser  v. 

Case,  Hipgrave  v. 
Castle,  Collins  c. 

Howard  r. 

Cathcart,  Hood-Barrs  v. 

Hulbert  r. 

Cator,  Hare  v. 
Cattell,  Venn  r. 
Catterall,  Blundell  r. 

Caunt,  Hampstead  Corporation  v. 
Cavalli,  Baglioni  i'. 
Cavanagh,  Whitechurch,  Ltd.  r. 
Cave,  Collins  v. 

Fitzroy  ?'. 

— ' —  Payne  r. 

Tebb  V. 

Cavey,  Jie  Davis  and. 

Cazenove,  Cork  and  Bandon  Rail. 

Co.  V. 
Cecil.  Att.-Gen.  r. 

Webster  v. 

Central    Rail.   Co.    of    Venezuela, 

Soholey  r. 
Chadwick,  Magor  v. 

R.  r. 

Sanderson  r. 

Smith  V. 

Chaffey,  Hawkesworth  r. 
Challis,  Rogers  r. 
Chalmers,  Brassey  v. 
C^hamberlain,  Biiggs  r. 
Chamberlayn,  King  v. 
Chambers,  Att.-Gen.  r. 

Cowell  r. 

NicoU  V. 

Champornowm,  Townsend  v. 
Chanipcrnowne,  Murray  r. 
Chaplin,  Viiipy  r. 
Chapman,  Att.-Gen.  v. 

Pagot  V. 

Fitzgerald  r. 

Gorman  v. 
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Chapman,  Quicke  v. 

Charing  Cross  Rail.  Co.,  Lewis  r. 

Charity    Commissi()ner.s    r.    Bode, 

Jfe  Alms  Com  Charity. 
Charleswoith,  Herminu  r. 

Malcolm  v. 

Charlton,  Coverdale  v. 

Ludlow  Corporation  r. 

Charnwood     Forest      Rail.      Co., 

Briti.sh  Mutual  Banking  Co.  v. 
Chasen,  Richardson  r. 
Checkley,  Midland  Rail.  Co.  v. 
Cheeseboroufjh,  Cor.lingley  v. 
Cheque  Bank,  Arnold  r. 
Chester,  Taylor  r. 

(Bishop  of),  Fox  /•. 

— Lnwe  r. 

Chichester,  Atwood  r. 

Smith  r. 

Child,  Hardmaii  r. 

Lord  Irnham  r. 

Phipps  r. 

Childers,  Mackenzie  )•. 
Cholmeley,  Cockerell  r. 
Christ  Church,  Att.-Gen.  r. 
Christmas,  Doe  d.  Oliver  r. 

Preston  r. 

Standen  v. 

Chiirchill,  Guy  r. 

City   of   Glusgow   Bank,    Houlds- 
worth  V. 

•  of  London  Real  Property  Co., 

Ltd.,  Wall  r. 
Clagett,  George  /■. 
Cianmorris  (Lord),  Blosse  v. 
Clapham,  Wilson  v. 
Clapp,  Mogridge  r. 
Clarendon  (Earl  of).  Att.-Gen.  r. 
Clark,  Baily  v. 

Blackie  v. 

Gibson  v. 

Hooper  r. 

Johnson  v. 

Woolley  i\ 

Clarke,  Bannerman  v. 
Fortr. 

Lynch  r. 

and  Poole,  Be. 

Smith  r. 

Clarkson,  Att.-Gen.  v. 

Morris  r. 

Neesom  r. 

Class,  lie  Arbib  and. 
Clay,  Colyer  r. 

r.  Jones,  Doe  </. 

Lewis  r 

Claydon,  Dorling  r. 

Claye,     Elbinger     Acticn  -  Gesell- 
schaft  V. 

w, — n. 


Clayton,  Fife  r. 

Pollard  V. 

Clements,  Jarcd  ?■. 
Walker  v. 

Clench,  Moore  v. 

Clerk,  Young  r. 

Clews,  Shuttleworth  v. 

Clifden  (Viscount),  Jenks  r. 

CliflFox'd,  Angus  r. 

Jones  r. 

Clifton,  Doe  d.  Hurst  v. 

Woodall  «'. 

Clinton  (Lord),  Cholmondeley  (Mar- 
quis; r 

Clipper    Tyre    Co.,    Bagot    Tyre 
Co.  V. 

Clivley,  Bass  /•. 

Clobury,  Ker  r. 

Clockmakers'  Co.,  Sonley  v. 

Clowes,  Higginson  r. 

— Martinson  v. 

Clutterbuck,  Gooch  v. 

Glutton,  Lee  v. 

Cobb,  Chichester  /■. 

Cobham,  Mansel  v. 

Tindal  V. 

Cobley,  Clarke  v. 

Cochrane,  Fwart  r. 
Sangster  v. 

Cockburn,  Daubeny  r. 

Cocker,  Fludyer  r. 

Cockermouth,  &c.  Rail.  Co.,  San- 
derson r. 

Coekran,  Randall  r. 

Codd,  Verlander  v. 

Codrington,  England  /•. 

Cohen. ^''  Bayley-  Worthington  and. 

Coke,  Frees  r. 

Cole,  Brown  r. 

Taylor  r. 

Coleman,  Imperial  Mercantile,  Sec. 

Association  r. 
Collard,  Jie  Lovell  and. 
Collett,  Bailey  r. 

Lloyd  V. 

Shore  r. 

Stedman  r. 

Collier,  Lantsbery  r. 
Collins,  Baynton  v. 

Bli.ss  r. 

Miller  v. 

Robson  '•. 

Turner  r. 

Weston  V. 

CoUyer,  Sayers  r. 
Colnian,  Harter  r. 

Colonial     Bank     of     Australasia, 

Cherry  r. 
Colcpihoun,  On-  Ewing  v. 

44 
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Comber,  Child  v. 

Commercial  Bank  of  New  Bruns- 
wick, Mackay  ;•. 

Commissioners  of  Income  Tax,  see 
Income  Tax  Commissioners. 

Commissioners  of  Inland  Revenue, 
see  Inland  Revenue  Commission- 
ers. 

Compton,  Smith  r. 

Constable,  Walker  v. 

Constantine,  Topham  v. 

Constantinople  Hotel  Co.,  7?r,  E.rpfc. 
Ebbetts. 

Conybeare,  BrufF  v. 

Cook,  Hudson  v. 

Morley  r. 

Rosenberg  /■. 

■ Skene  v. 

Wallace  r. 

Cooke,  Clinan  v. 
Freeman  r. 

■ McManus  r. 

■ Official  Receiver  ?•. 

Searle  v. 

Williams  v. 

Cooly,  Jemmot  v. 

Coombes.  Roper  v. 

Coombs,  Manchester  Brewery  Co.  v. 

Cooper  r.  Adams,  Be  Budo-ett. 

Aldrich  r. 

Bower  v. 

Davidson  v. 

Ellesmere  Brewery  Co.  v. 

Hill  r. 

— ■  Hodgkinson  r. 

Page  V. 

Procter  v. 

Scarborough  Corporation  v. 

Sumpter  v. 

Coote,  Markey  v. 
Cope,  Dakin  v. 

Glover  r. 

■ Haywood  r. 

Coppard,  Wauton  v. 

Coppen,  Dingle  v. 

Coppin,  Thrustout  d.  Levick  v. 

Coppock,  Midgley  r. 

Corfe,  Peii'co  v. 

Cork  Co.  Ltd.,  Payne  '•. 

Corke,  Lampon  r. 

Cormican,  I'ristow  r. 

Corpe,  Van  /'. 

Corrall,  Cattell  r. 

Corrigan,  Ashtou  v. 

Cosh./i*^'  Mctrop(jlitan  District  Rail. 

Co.  and. 
Cote,  KxpU.,  }{(■  Devexe. 
Cottertll,  Shardlow  /'. 
Cottle,  Withy  r. 


Cottrell,  Melbourne  v. 
Coulson,  Mackenzie  v. 

■ ■     Scott  r. 

Coulthard,  Ecroyd  v. 
Coulthred,  Doe  d.  Daniel  v. 
Coulton,  Lees  v. 
County  of    London,    &c.  Lighting 

Co.,  Battersea  Vestry  v. 
Coupland,  Howell  v. 
Courage,  Baker  v. 
Court,  Oliver  v. 
Courtney,  Pease  r. 
Coventry,  Swansborough  v. 

— Waring  V. 

Cowasjee,  Page  r. 
Cowbridge  Rail.  Co.,  Guest  v. 
Cowlishaw,  Renals  v. 
Cowper,  Stiles  v. 
Cox,  Ayles  r. 

Barker  v. 

Grigby  v. 

Hales  r. 

Marson  r. 

Crane,  Cooper  r. 
Crawford,  Cooke  v. 
Crealock,  Heath  r. 
Creswell,  Ward  r. 

Watts  V. 

Cripps,  Tourret  v. 
Crofton,  Moore  v. 
•  Crompton,  Johnstone  r. 

Shaw  V. 

Crosby,  Alexander  v. 

Crouch,  Rolf  v. 

Crow,  Oxford  Corporation  v. 

Croyland  Gas  Co.,  Taylor  r. 

Crutchley,  Elliott  r. 

Crux,  Abrey  v. 

Crystal  Palace  Co.,  Paris  Chocolate 

Co.  V. 
Cubley,  Pigot  v. 
Cucktield  Union,  Clarke  v. 
Cuddon,  White  r. 
Culshaw,  Fazakerley  r. 
Culverwell,  Douglas  v. 
Cumberland  Co-operative  Building 

Societ}',  Furness  Rail.  Co.  v. 
Cunhlfe,  Brooks  &  Co..  Blackburn 

Building  Society  v. 
Curlier,  Do  Nii^uls  v. 
Curling,  Brandon  »'. 
Curteis,  Pinckc  ;■. 
Curteys,  Marsh  r. 
Curzon,  Re  Thompson  and. 
Cui'/on-IFowe,  Cardigan  r. 
(!uthcll.  Riglit  r/.  Fisher  V. 
Cutler,  liank  of  England  r. 
Cutlers'  Co.  r.  Hogg,  Doe  (/. 
Cuylcr,  AV^liite  v. 
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Djicre  (Lord),  Worth  a  in  v. 
Dacres,  Brisbane  r. 
Daofwell  r.  Singer,  Can-  <■/. 
Dalton,  Oakey  v. 
Dalzoll,  Lvnoh  v. 
Daniou,  Wliite  r. 
Daniel  v.  Coulthred,  Doe  d. 

Hunter  r. 

Daniell,  Budd- Scott  v. 

Essex  V. 

Dann,  Borell  v. 
Danvers,  Hunt  r. 


Darby, 


Purser  v. 
Smith  t\ 
Tate  V. 


Dare,  Greenslade  r. 
Daubuz,  Pye  v. 
Da  vail,  Lamond  r. 
Davenport,  Stow  v. 

Thomson  r. 

Davidson,  Antrobus  v. 

Doe  d.  Lowes  v. 

Jie  Priestley  and. 

Davie,  Jte  Drummond  and. 
Davies,  Doe  d.  Jenkins  r. 

~  Jones  V. 

•  Lloyd  V. 

Morris  v. 

Owen  V. 

Titley  V. 

Davis,  Bourke  v. 

Lemaitre  r. 

Pow  V. 

Thomas  r. 

Weymouth  r. 

Davison,  Daniels  v. 

Norton  r. 

'—  Robinson  r. 

Daw,  Bridgman  v. 
Dawber,  Foster  r. 

Stead  r. 

Dawes,  Barton  v. 
Dawson,  Cook  v. 

Stikeman  r. 

Day,  Att.-Gen.  r. 
— —  Coxe  V. 

Edgellr. 

Smith  V. 

Day  kin,  Rigley  r. 
Deaeon,  Foster  v. 
Deakin,  lie  Pursell  and. 
Dean,  Farmer  r. 
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ABANDONMENT, 

of  eoutiaet,  1009-1011. 

of  vendor's  lien,  102()— 1028. 

ABATEMENT,  of  purchase  money,  -i'S,  41, 
And  see  Compensaxxox. 

ABSENCE  BEYOND   THE   SEAS,  effect  of,   on  liability  of 
joint  debtors.  1046,  n. 

ABSOLUTE  COVENANTS  FOR  TITLE, 
extent  of,  1136,  1137. 
given  on  mortgage,  G58,  n.,  lloo. 

ABSOLUTE  TITLE, 

by  Act  of  Parliament,  100  and  notes,  1219. 

registration  of  purchaser  with,  extinguishes  vendor's  lien, 

1029. 
where  vendor  is  registered   with,   what   evidence  required 
by  purchaser,  11G7,  11(J8,  1219. 
where  there  are  registered  incumbrances,  1174,  117G. 
no  other  assurance  than  registered  transfer  required, 

1200, 
no  covenant  for  title  on  sale  of,  1109. 
And  see  Eegistered  Laxd, 

ABSTRACT  OF  TITLE, 

provided  by  vendor,  32,  42,  IOj. 
verification  of,  33,  41,  45,  115  .sry. 

expenses  of,  45,  90,  91,     And  see  Costs, 

condition  as  to,  90,  91, 
place  for,  45,  123, 
importance  of ,  143,  144.    Audsee  Yerificatiox. 
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ABSTEACT  OF  TlTLli-cvuiinued. 
costs  of  making,  32,  41,  105,  1'6o. 
contents  of,  41,  106,  107,  109—115,  164,  165,  170. 
of  deeds  jnior  to  commencement  of  title,  42. 
time  for  delivery  of,  48,  62,  63. 

condition  as  to,  62,  63,  90,  1351. 
commencement  of,  61,  106,  193,  431. 

condition  as  to,  90,  1337,  1338,  1351. 
should  be  good  root  of  title,  106,  165,  431. 
whether  conveyance  for  valuable  consideration  neces- 
sary, 108,  109.    And  see  EooT  of  Title. 
perfect,  63,  179. 
purchaser  should  ask  for,  64. 
on  sale  of  land  in  lots,  83. 
notice  of  trusts,  110,  111,  135,  n. 
equitable  interests  and  charges,  110—112,  170. 
expired  leases,  110. 

mortgage  of  equity  of  redemption,  111. 
proper  manner  of  making,  112 — 114. 
shifting  clauses,  113. 
powers,  113. 
recitals,  113. 

proviso  for  redemption,  113,  171,  172. 
covenants  for  title,  113. 
joint  account  clauses,  113. 
documents  incoriDorated  by  reference,  114. 
receipts  endorsed  on  sale  or  mortgage  deeds,  114. 
registration  in  Middlesex  or  Yorkshire,  114. 
should  state  execution,  &c.  of  deeds,  114,  115. 
acknowledgments  of  married  women,  115. 
maps  or  plans,  115. 
as  evidence  of  missing  document,  151. 
on  sale  of  settled  land  by  trustees,  282. 
on  sale  of  advowson,  should  contain  a  list  of  presentations, 

439. 
consent  of  Charity  Commissioners,  463. 
should  state  the  grant  of  annuities  or  rentcharges,  588. 
power  of  attorney,  740. 
on  sale  of  registered  land,  1170 — 1172  and  notes. 

to  incumbrances  where  the  proprietor  is  not  registered, 
1177. 
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ABSTRACT  OF  TlTLJi— continued. 

on  sale  of  registered  land — continued. 

of  documents  relating  to  unregistered  estates,  1181. 
leaseholds,  1208. 
in  creation  of  leases  and  easements  over  registered  land, 
1219. 

ACCELEllATION, 

of  i^owers  of,  or  trusts  for  sale,  258,  259. 

of  title  by  merger,  &c.,  succession  duty  on,  1272. 

ACCEPTANCE, 

of  offer,  14—19. 

communication  of,  1-1,  15. 

by  post,  16. 

variation  in,  15,  18. 

time  for,  17. 

subject  to  approval,  18,  19. 

sent  without  authority,  754,  n.,  755. 

which  accei^tor  knows  to  bo  mistaken,  773,  802. 
at  auction,  20. 

under  reserve  price,  24. 
of  title, 

is  duty  of  purchaser,  35,  40,  575,  579. 

conditions  as  to,  62,  72,  179,  1330. 

delay  by  purchaser  to  send  iu  requisitions  may  amount 
to,  63,  190,  580. 

notice  requiring,  63,  64. 

is  no  waiver  of  right  to  verification  of  abstract,  189. 

makes  vendor  a  trustee,  529,  530,  535. 

does  not  bind  vendor's  trustee  in  bankruptcy,  546,  n. 

ACCOED  AND  SATISFACTION,  discharge  of  obUgations  by, 
1043,  1044. 

ACCOUNT, 

for  piu'poses  of  estate  duty,  1296,  1306. 
between  vendor  and  purchaser,  712 — 736. 
of  rents  and  profits, 

against  vendor,  515,  516,  519,  520  and  notes,  712. 
trustees  after  sale  in  breach  of  trust,  998, 
999. 
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ACCOVNT-amii  until 

between  vendor  and  purchaser — continued. 
of  rents  and  i^rofits — continued. 

against  mortgagee  wlio  lias  sold  to  himself,   999, 

1000. 
in  rescission  of  sale  to  person  in  a  fiduciary  position, 

981,  998—1000,  1004. 
against  purchaser  who  has  been  in  possession,  1058. 
adjudicated  on  vendor  and  purcliaser  summons, 
1122. 

ACCOUNT  DUTY,  1290—1292,  1295. 

ACCOUNTANT  TO  THE  CEOWN,  liability  of  lands  of  heir 
of,  234. 

ACKNOWLEDGMENT, 

of  right  to  produce  title  deeds,  084 — 695. 

vendor's  duty  to  give,  34,  47,  48,  680,  684,  689. 

given  by  person  in  possession  of  the  deeds,  34,  47,  -18. 

on  sale  by  mortgagee  or  trustee,  690. 

by  mortgagor  and  mortgagee,  690. 
in  cases  of  solicitor's  lien,  692,  693. 

what  deeds  included  in,  47,  48,  120,  684—693. 

costs  of,  694.     And  see  Cosl's. 

effect  of,  12(),  127,  683,  694. 

Avhether  given  by  separate  document,  693. 

liability  created  by,  694,  695. 

stamp  on,  705. 

under  covenant  for  further  assurance,  1151,  1152. 

on  sale  of  registered  land,  1206. 
of  conveyance  by  married  woman,  615,  903  and  note,  904, 
917,  920. 

should  be  stated  in  abstract,  115. 

evidence  of,  138,  145,  194. 

memorandum  of,  145. 

certificate  of,  145,  903,  n. 

search  for,  596,  600. 

costs  of,  735. 

of  disentailing  assurance,  903,  n.,  908,  918,  n. 

how  taken,  903,  n. 

of  disclaimer,  907. 


Volume  I.  ends  ivith  imge  867. 


INDEX.  1613 

ACKNOWLEDGMENT— co;<</yi«<ri. 

of  convej'ancc  by  married  woman — coutinncd. 

where  wife  has  obtained  order  dispensing  with  con- 
currence of  husband,  906. 
for  judicial  separation,  910. 
on  conveyance  of  separate  estate,  917. 
where  wife  is  a  trustee,  920. 
of  statute-barred  debt,  10-10,  104G. 
must  be  in  writing,  1045,  n. 

ACQUIESCENCE, 

effect  of,  on  restri(;tive  covenants,  497,  49S. 
voidable  contract,  852,  997. 

ACT  IN  PAIS,  871,  n. 

ACT  OF  BANKRUPTCY, 

by  tenant  for  life  before  completion,  'i'lo,  551. 

does  not  discharge  contract,  544. 

is  an  objection  to  the  title,  548,  549. 

by  vendor,  547 — 550,  559. 

eii'ect  of  notice  of,  547,  548,  i)o?). 

recovery  of  dejiosit  after,  548. 

by  purchaser,  552 — 554. 

as  affecting  specific  performance;,  54s,  5Ii),  104!). 

delivery  of  land  under  writ  of  dnjil  is  not,  559. 

what  is,  559,  n. 

on  sale  of  registered  land,  l;J58,  1359. 

ACT  OF  PARLIAMENT, 

-recitals  in,  42,  137,  138  and  note. 

title  by,  100  and  note,  1219. 

proof  of,  110,  140,  958. 

stamps  on,  702  and  note. 

creation  of  corjioration  by,  947,  957,  958. 

imposing  restraint  on  alienation,  958. 

ACTION, 

for  breach  of  contract,  36,  37,  1061 — 1078. 

option  to  purchase  contained  in  lease,  371. 
after  death  of  vendor,  528,  540. 

tenant  in  tail,  532. 

purchaser,  542. 
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ACTION— coj(!;///«(c7. 

effect  on  reserved  power  of  rescission,  188. 
to  recover  deposit,  204.     And  see  Deposit. 
for  administration  of  land  of  deceased  debtor,  223,  221. 
for  rent  against  terre  tenant,  399,  435. 
to  avoid  conveyance  to  charitable  uses,  448. 
for  negligence  of  vendor  pending  completion,  5 13. 
stay  of,  in  bankruptcy,  515. 
effect  of  marriage  on,  561,  562. 
after  assignment  of  contract,  568. 
of  deceit.    See  Deceit. 
for  rescission  of  contract.     See  Eescissiox. 
for  specific  performance.     See  Specific  Perfoemaxce. 
And  see  Eemedies. 

ADEMPTION  of  devise  by  subsequent  contract  of  sale,  534. 

ADJUDICATION  OF  BANKETIPTCY, 
proof  of,  147. 

docs  not  discbarge  contract,  54-1 . 
of  vendor,  547 — 550,  559. 
of  purchaser,  552 — 554. 
registration  of,  in  Middlesex  or  Yorkshire,  374,  u.,  594,  n. 

under  Land  Transfer  xicts,  1359. 
search  for,  594,  595,  598. 

ADMINISTRATION, 

of  estate  of  deceased  debtor,  223,  224. 

effect  of  order  of,  on  j^ower  of  or  trust  for  sale,  263. 

sale  by  Court  in  action  of,  471,  n. 

letters  of.     See  Letxeks  of  Administration. 

ADMINISTEATOE, 

descent  of  land  to,  228. 

copyholds,  216,  217,  349,  350. 

leaseholds,  217. 
cina  tcstumento  (tnncxo,  228. 
powers  over  land  of  deceased,  228  sq. 

on  death  pending  completion,  528 — 531. 
relation  back  of  title  of,  231,  n. 
retainer  by,  out  of  real  estate,  232,  n. 
liability  of,  for  estate  duty,  1305. 
of  convict's  property,  564,  896,  897. 
action  for  deceit  by  and  against,  832,  833. 
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sale  by,  to  himself,  988,  989, 
may  pay  stutute-barred  debt,  1()4j. 
And  see  Executou. 

ADMISSION, 

of  execution  of  deeds,  117. 
notice  reciuiring,  117,  119. 
by  recital,  138. 

ADMITTANCE, 

to  copyholds,  229,  347— .j.H). 

necessary  to  complete  title,  21G,  217,  7oG. 

of  trustees,  222. 

of  mortgagees,  220,  222,  310. 

ADVERTISEMENT, 

of  auction,  is  not  an  oft'er,  2o,  20. 

for  creditors,  effect  of,  233. 

of  adjudication  in  bankruptcy  ov  rcceivi)i,u'  order,  J9S. 

of  wiuding-uj)  petition,  GOO. 

ADVISING  ON  TITLE,  1G3  s<p 
And  see  Conveyancer. 

ADVOWSON, 

length  of  title  to  be  shown  on  salu  of,  97,  lol,  •i;)9. 

trustees  should  not  purchase,  291. 

evidence  on  sale  of,  439. 

restrictions  on  sale  of,  440 — 443. 

registration  of  transfer  of,  in  registry  of  diocese,  441. 

under  Land  Transfer  Acts,  1214. 
may  not  be  sold  by  auction,  443,  8<5o. 
settlement  or  mortgage  of,  441 — 443. 
effect  of  death  of  incumbent  pending  completion  of  sale  of, 

443,  507,  519. 
succession  duty  on,  12G8,  n. 
estate  duty  on,  1298. 

AFFIDAVIT, 

for  payment  out  of  Court,  154. 

as  to  performance  of  covenants  in  a  lease,  358. 

of  intestacy,  378,  380,  n. 

in  vendor  and  purchaser  summons,  1122. 

for  purposes  of  estate  duty,  1307. 
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AFTER- ACQUIEED  PEOPEETY,  effect  of  covenant  to  yettlc, 

916,  917. 
AGE,  eyidence  of,  153. 
AGENT, 

signature  of  contract  by,  3,  4,  10. 
need  not  be  authorised  in  writing,  11. 
auctioneer  or  auctioneer's  clerk  as,  20  and  note,  21. 
liability  of,  on  warranty  of   authority,   25,  839,   1084   and 
note,  1086,  1090,  n. 
on  contracts,  1082—1091. 
contracts  of,  on  behalf  of  named  principal,  25,  1082 — 1084. 
unnamed    principal,     25,    1084 — 

1086,  1088. 
foreign  principal,  1083. 
person  unable  to  contract,  1083, 

1084. 
projected  compan}',  1084. 
by  deed,  1083,  1087. 
without  authority  of  principal,  1084. 
as  principal,  1086,  1087. 
effect  of  notice  to,  246 — 256. 
duty  of,  to  commiinicate  knowledge  to  principal,  248. 

effect  of  fraud  on,  249. 
authority  to  make  statements,  820. 
misrepresentation  by,  820  and  note,  823,  824,  1084,  1086. 

of  corporation,  956. 
action  of  deceit  against,  824,  825,  1084,  1086. 
of  corporation,  misrepresentation  by,  956. 

nrust  be  authorised  by  deed,  950,  953. 
sale  to  or  purchase  from,  981,  982,  991,  993,  1005,  1006. 
fraud  of,  1005,  1006,  1084,  1086. 
revocation  of  authority  of,  1090. 
of  Government,  1091. 
AGEEEMEXT, 

to  buy  at  a  fair  value,  4,  u.,  61. 

to  sign  written  contract,  enforceability  of,  12,  n.,  22. 
to  sell  at  a  valuation,  61. 
for  a  lease,  effect  of,  402 — 404. 
for  vacation  of  a  benefice,  440,  441,  444. 
AGRICULTUEAL  LAND,  inquiry  as  to  charges  on,  177. 
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AGRICULTUEE,  BOAED  OF.     See  Board  of  AGiacTLTURE. 

ALIEN", 

enemy,  cannot  bring  action,  ;)64,  S99. 

effect  of  Statute  of  Limitations  on,  899,  n.,  901. 
contracts  witli,  are  void,  8.57. 
contracts  with,  857,  899,  90L 

effect  of  war  on,  867,  9i)(),  901. 
capacity  of,  870,  n.,  898,  899. 

wife  of,  926. 
convej'ance  to,  was  a  cause  of  forfeiture,  898. 

ALIENATION,     EESTRAINT     ON.       See     Eestraint     ox 
Aliexatiox. 

ALLOTMENT  UNDER  TNCLOSURE  ACT,  sale  of,  409. 
ALTERATION, 

in  contract,  after  signature,  29,  oO. 
in  drafts,  etiquette  as  to,  69j,  696. 
in  particulars,  by  auctioneer,  726. 
AMBIGUITY, 

in  special  conditioias,  77. 
in  representations,  817,  818. 

ANNUAL  RESTS,  in  taking  accounts  on  rescission  of  convey- 
ance, 837. 
ANNUITY, 

registration  of,  436,  437,  587. 
notice  of,  437,  587. 
search  for,  587,  597,  601,  603. 
official,  604. 

on  sale  of  registered  land,  1195. 
vendor's  lien  on  sale  in  considei'ation  of,  1028. 
issuing  out  of  registered  land,  1195  and  note,  1215. 
legacy  duty  on,  1258. 
succession  duty  on,  1267. 
estate  duty  on,  1296. 

exemptions  from,  1298. 
mode  of  jiayment  of,  1307. 

ANSWEEING  PEOPOSM.S  FOE  SALE,  18,  19. 

ANSWEES  TO  EEQUISITIONS,  35. 

ANTICIPATION,    EESTEAINT    ON.      See    Eesteaixt    ox 

AXTICIPATIOX. 
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APPEAL, 

in  vendor  and  purchaser  summons,  1131,  1132. 
against  judgment  adverse  to  purchaser,  ]lo9. 

APPENDANT  AND  APPURTENANT  RIGHTS,  G3S-fi41. 
to  registered  land,  1216-1218. 

APPOINTMENT, 

under  power,  as  root  of  title,  108,  n. 

title  under  exercise  of,  293  sq. 
And  see  Power  of  Appointment. 
of  trustee  in  bankruptcy,  proof  of,  147. 
of  new  trustees.     See  New  Trustees. 
by  Court  of  person  to  convey,  537,  n. 

APPORTIONMENT, 

of  rents,  49,  518,  713. 

on  severance  of  reversion,  81,  405. 

on  sale  of  land  subject  to  a  rentcharge  in  lots,  S2,  83. 

bow  effected,  405,  n. 
of  outgoings,  50,  713 — 715. 

condition  for,  67,  92,  713. 
form  of,  74. 

on  sale  of  part  of  land  comjn'ised  in  a  lease,  81,  716. 

condition  precluding,  406,  716,  717. 
of  land  tax  and  tithe  rentcharge,  7-16. 
of  rent  seek,  436,  n. 
of  covenants  for  title,  1159. 

APPROPRIATION  OF  PURCHASE  MONEY, 
under  open  contract,  51,  60,  524,  718. 
where  condition  to  paj'  interest  after  date  for  completion, 

67,  68,  719. 
condition  allowing,  92. 

APPROVAL,  contracts  subject  to,  18,  19,  and  notes. 
APPROVEMENT,  of  common,  429. 

ARBITRATION, 

under  Lands  Clauses  Acts,  costs  of,  1029,  n. 
rights  of  action  discharged  by,  1044. 
how  carried  out,  1044,  n. 

Ixjtwcen  purchaser  and  third  party  claiming  the  land,  1157, 
1 1 58. 
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AEEEAES  of  interest  on  vendor's  lien,  1017,  104S. 

ARTICLES   OF  ASSOCIATIOX,   proauction   of   copy   of,    as 
evidence  of  powers  of  corporation,  !)-J.S,  n. 

ASSENT  OF  EXECUTORS, 
to  bequest  of  leascliolds,  218. 
to  devise  of  freeholds,  230,  2;>."). 

stamp  on,  233,  n. 
trust  estates,  270,  277. 
ASSETS, 

real  estate,  222—224. 

land  liable  to  escheat,  236. 

order  of  aiiplication  of,  230,  231,  n. 

ASSIGNEE, 

of  lease,  must  produce  lease  in  aid  of  lessor,  127.  n. 

of  life  estate,  right  of,  321  —  32  I. 

of  reversion  of  lease,    cannot   sue   for    past    breaches   of 

covenant,  404. 
of  land  subject  to  restiictive  covenants,  liability  of,  491 — ■ 

490. 
liability  of,  to  action  for  sjiecific  performance,  o2S,  OUo,  570. 
of  benefit  of  the  contract,  rights  of,  568— o72. 

to    conveyance    direct 
from    vendor,     616, 
617. 
takes   subject    to    equities,    75S, 

803,  830. 
where  contract  was  induced  by 
fraud,  misrepresentation,  &c., 
758,  833. 
where  the  contract  is  voidable, 
831-833. 
of  unpaid  purchase  money,  1027  and  note,  1033. 

ASSIGNMENT, 

of  powers  under  the  Settled  Land  Acts,  312,  321. 
of  leaseholds,  350 — 372. 

in  registration  district,  383,  384,  386. 

of  underlease,  357. 

covenant  against,  359—361  and  notes,  1066. 

part  of  land  subject  to  a  lease,  361  —  363. 
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ASSIGNMENT— coH^nafec?. 

of  leaseholds,  definition  of,  in  Land  Transfer  Act,  383. 

of  part  of  reversion  in,  405,  406. 
of  right  of  entry  for  condition  broken,  404. 
of  policy  of  insurance,  50S,  o09,  and  notes, 
of  land  coixtracted  to  be  sold,  564 — 567. 

is  a  breach  of  the  contract,  565. 
to  purchaser  for  value  without 
notice,  528,  565,  566. 
of  benefit  of  contract,  568,  569. 

l^art  of,  570 — 572. 
notice  of,  568,  569. 

And  see  Assignee. 
of  burden  of  contract,  570. 

of  right  of  action  to  set  aside  conveyance  for  fraud,  &c.,  831 . 
for  deceit,  833,  834. 

when  void  for  champerty,  831,  833,  857 — 860. 
of  voidable  contract,  pending  completion,  831,  832. 
of  right  to  compensation  for  compulsory  sale,  1021,  n. 
of  vendor's  lien,  1021  and  note. 

ASSUMPTIONS  OF  FACT,  conditions  requiring,   199,  204— 
206,  211. 

ASSUEANCE,  definition  of,  446,  n.,  456-458. 

ATTACHMENT, 

for  refusal  to  carry  out  order  of  Court,  1120,  n. 

by  married  woman,  932,  935  and  note. 

ATTAINDER,  896,  897. 

ATTESTATION, 

of  deeds,  &c.  should  be  stated  in  abstract,  114, 

of  will,  114,  294. 

of  instruments  exercising  powers,  114,  293—295,  298,  299. 

proof  of,  162. 

clause,  form  of,  298,  299. 

of  memorial   for  registration  in   Middlesex   or  Yorkshire, 

.373,  n. 
of  conveyance,  737,  738. 

to  charitable  uses,  446. 

by  corporation,  960,  9(51. 

of  registered  land,  1199. 

I  (iliuiic   T.  Puds  10 nil  ]>(i(/<'  807. 


INDEX.  1621 

ATTESTED  COPIES. 

of  deeds,  duty  of  vendor  to  give,  34,  n.,  47. 
as  evidence,  123,  n. 

ATTESTED  DOC^UMENTS,  proof  of,  117. 

ATTOENEY, 

execution  of  deed  by,  738 — 740. 

requisitions  on,  119,  120,  740. 
authority  of,  to  receive  purchase  money,  742,  743. 
And  see  Power  of  Attoeney. 

ATTORNMENT  by  tenant  to  grantee  of  reversion,  461. 

AUCTION, 

memorandum  of  sale  by,  9,  74,  75,  761. 
sale  by,  nature  of,  20,  26. 

is  within  Statute  of  Frauds,  20. 
without  reserve,  22,  25. 
payment  of  deposit  on,  26,  57. 
usual  conditions  of  sale,  56  sq. ,  70  sq, 

in  lots,  82,  83,  1329,  1346 
—1348. 
implied  conditions,  69,  70. 
by  trustees,  264,  265  and  notes, 
of  advowson,  443,  855. 
of  reversion,  850,  n. 
by  tx'ustee  to  himself,  987. 

AUCTIONEER, 

memorandum  of  sale  signed  by,  9,  761. 
is  agent  for  both  parties,  20,  21. 
-  effect  of  refusal  to  sign  memorandum,  22. 
authority  of,  20,  n.,  21,  24,  25. 

revocation  of,  21. 

as  to  putting  up  property  without  reserve,  24,  25. 

cannot  be  delegated,  26,  n. 
inadvertent  acceptance  of  bidding  lower  than  reserve,  24. 
payment  of  deposit  to,  26,  27. 
as  stakeholder,  27. 

alteration  in  particulars  made  by,  726. 
sale  to  himself ,  991,  993. 

AUCTIONEER'S  CLERK,  20  and  note. 

w. — II.  48 
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AUTHOEITY, 

warranty  of.     See  Warranty  of  Authority. 
to  inspect  Land  Eegister,  1170. 

AUTRE  VIE.     See  Estate  Pur  Autre  Vie. 

AWAED, 

of  enfranchisement,  proof  of,  146  and  note. 

of  inclosui'e,  proof  of,  147  and  note. 

of  arbitrator,  discharge  of  contract  by,  1044. 


BANKER, 

assignment  of  benefit  of  contract  to,  569. 
draft  of,  completion  bj'  means  of,  745. 

BANKEUPT, 

partner,  authority  of,  468. 
sale  by,  544 — 551, 
sale  to,  552 — 557. 

concurrence  of,  in  conveyance  by  trustee,  655. 
covenants  for  title  by,  655. 
And  see  Bankruptcy. 

BANKEUPTCY, 

proof  of  proceedings  in,  33,  147—150. 
should  be  stated  in  abstract,  106,  110. 
of  tenant  in  tail,  222. 
of  tenant  for  life,  325 — 327. 

empowei'ed  to  consent  to  sale,  551. 
registration  of,  in  Middlesex  or  Yorkshire,  374,  n.,  594,  n. 
avoidance  of  voluntary  conveyances  in,  393 — 395  and  notes, 
of  bare  trustee,  546,  n. 
of  vendor,  546 — 551. 

of  registered  land,  1357  —  1359. 
of  purchaser,  552 — 557. 

of  either  party  does  not  discharge  contract,  544. 
is  a  breach  of  contract,  548,  549. 
effect  of,  on  action  for  specific  performance.     See  Specific 

Performance. 
orders  in,  effect  of,  586. 
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BANKRUPTCY— co/i«f«  ved. 

searcli  in,  594,  597,  598,  603. 

on  sale  of  registered  land,  1196,  1232,  1234,  1236, 
1357—1359. 
effect  of,  on  authority  of  partner,  468. 

of  agent,  738,  1090. 
on  power  of  attorney,  738. 
of  convict,  897. 
of  married  woman,  932. 
discharge  of  contract  by,  544,  1022,  1023. 

rights  of  action  by,  545,  1044,  1045. 

in  vendor  and  pui-chaser  sum- 
mons, 1126. 
is  breach  of  covenant  for  right  to  convey,  1139. 
effect  of,  on  covenants  for  title,  1162,  1163. 
And  see  Trustee  in  Baxkruptcy. 

BAPTISM,  certificate  of,  131,  153,  154. 

BARE  TRUSTEE, 

meaning  of,  220  and  note,  758. 
descent  of  estate  of,  220. 
bankruptcy  of,  546,  n. 
married  woman,  563,  914,  920. 
sale  of  trust  property  to,  989. 

BARGAIN  AND  SALE,  enrolment  of,  151,  152. 

BASE  FEE,  covenant  for  further  assurance,  1151. 

BENEFICE.     See  Advowson. 

BENEFICIARIES, 

jjresumption  of  conveyance  of  legal  estate  to,  134. 
concurrence  of,  on  sale  by  trustee,  657.     And  see  Cestui- 

QUE-TRr-IT. 

BIDDER, 

at  auction,  employment  of,  22,  23. 
condition  as  to,  56,  57. 

48  (2) 
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BIDDING, 

is  only  an  offer,  20. 
retractation  of,  20. 

condition  forbidding,  20  and  note,  57,  1329. 
reservation  to  vendor  of  right  of,  23,  24,  56,  57,  70. 

form  of  conditions  regulating,  70,  71, 
1329,  1330. 

BILL  OF  EXCHANGE, 

given  by  mistake,  749,  755,  n. 

obtained  by  fraud,  758. 

forgery  of,  839. 

discbarge  of,  1010. 

effect  of,  on  vendor's  lien,  1027. 

BIETH, 

proof  of,  33,  131,  153. 

should  be  stated  in  abstract,  106,  110. 

what  is  evidence  of  date  of,  139,  n.,  153,  154. 

certificate  of,  153,  154. 

should  be  handed  over  on  completion,  680. 

BOARD  OF  AGRICULTURE, 

powers  of,  as  to  enfranchisement,  146,  n. 
inclosure,  147,  n. 
partition,  152. 

approvement  of  common,  429. 
redemption  of  perpetual  rents,  434. 
transference  of  powers  of  Land  Commissioners  to,  377,  n., 
589. 

BOARD  OF  EDUCATION,  replaces  Charity  Commissioners  in 
cases  of  educational  trusts,  465. 

BONA   VACANTIA,  965,  966. 

BOND,  effect  of  acceptance  of,  on  vendor's  lien,  1027,  1048. 

BOROUGH  ENGLISH,  216. 

BREACH  OF  CONTRACT, 

remedies  for,  36—39,  1050—1164. 
by  failure  to  prove  identity,  43. 

by  delay  in  carrying  out  the  contract,  49,  1035,  1036. 
for  sale  of  leaseholds  subject  to  a  covenant  against  assign- 
ment, 359,  360. 
to  make  a  mortgage,  499. 
by  death  of  vendor,  being  tenant  in  tail,  532. 

Volume  I.  ends  with  page  867. 


INDEX.  1625 

BEEACH  OF  CO'STB.ACT— continued. 

action  for,  i.s  against  the  executors  of  the  vendor,  532,  u-10. 
by  act  of  bankruptcy,  548,  549. 
by  conveyance  of  land  contracted  to  be  sold,  565. 
discharge  of  obligations  arising  from,  1042 — 1045. 

effect  of  subsequent  impossibility 
on,  867,  1021. 
of  contract  by,  1037—1039. 

proof  of,  1060,  1061. 
effect  of,  1036,  1037. 

by  reminciation  of  performance,  1040 — 1042. 
how  far  necessary  in  action  for  specific  performance,  1048, 
1049,  l(t92,  1096. 

rescission  for,  185,  1051  — 1061. 

action  claiming  damages  for,  1061 — 1078. 

BEEACH  OF  TEUST, 

by  release  of  power,  281. 

sale  of  land  acquired  by,  287. 

effect  of,  as  regards  specific  performance,  572,  573,  1105. 

BUILDING  CONTEACT, 

purchase  by  trustees  of  property  subject  to,  291. 
specific  performance  of,  1097,  u.,  1098 — 1100. 

BUILDING-  SCHEME,    restrictive   covenants  implied   under, 
493-495,  648,  649. 

BUILDING  SOCIETY, 

contracts  and  conveyances  of,  961,  962. 
unincorporated,  969. 
conveyance  by,  961,  962,  969. 

of  registered  land.  971,  n. 
reconveyance  of  property  mortgaged  to,  970,  972  and  note, 
transfer  of  mortgage  by,  974. 
sale  under  power,  to  secretary,  993. 

BUEIAL, 

certificate  of,  131,  154. 

must  be  handed  over  on  completion,  680. 

BUSINESS,  time  of  the  essence  of  the  contract  on  sale  of,  59,  576. 

CAMBEIDGE  UNIVEESITY, 

exemption     of,     from     requirements     of    Mortmain    and 
Charitable  Uses  Acts,  450,  460,  n. 

Volume  I.  ends  with  puf/e  867. 


1626  INDEX. 

CANAL,  title  to  soil  of,  419,  n. 

CANCELLATION  of  deeds  obtained  by  fraud,  &c.,  811. 

jurisdiction  of  Courts  of  Equity  in,  811. 

CAPACITY,  1,  2,  170,  869—974. 
of  infant,  870—886. 
of  lunatic,  887—895. 
of  drunken  person,  895. 
of  convict,  896,  897. 
of  outlaw,  897,  898. 
of  aUen,  870,  n.,  898—901. 

wife  of,  926. 
of  married  woman,  901—909,  925—943. 
of  corporation,  943 — 968. 
of  unincorporated  societies,  968 — 974. 

CAPITAL  MONEY  under  Settled  Land  Acts,  302—304,  432. 
And  see  Settled  Land  Acts. 

CAUTIONS  ON  LAND  EEOISTEE, 

purchaser  should  requii'e  removal  of,  1178. 

to  protect  unregistered  interests,  1181,  1189,  1196. 

bare  rights  or  equities,  1191,  1196. 
should  be  lodged  by  purchaser  to  protect  contract,  1198, 

1199. 
in  favour  of  mortgagor,  1243. 

CAVEAT,  as  to  land  in  Yorkshire,  377,  n. 

CENTEAL  OFFICE, 
enrolment  in,  152. 

of  conveyances  to  charities,  446,  448. 
of   assurances  under  the  Fines  and  Eecoveries 
Act,  596. 

CERTIFICATE, 

of  baptism,  131,  153,  154. 

of  biith,  131,  153,  154.     ■ 

of  death,  131,  154. 

of  burial,  131,  154. 

of  marriage,  131,  154. 

of  acknowledgment  by  married  woman,  145,  903,  u. 

search  for,  596,  600. 
of  appointment  of  trustee  iu  banki'uptcy,  147. 
of  enrolment,  152. 
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GE'RTI'FlCATE-continned. 

of  registration  of  assurance,  160. 

of  result  of  official  search,  604 — 607,  1171. 

whether  handed  over  to  vendor  on  completion,  680,  681. 

as  to  title,  1111  and  note,  1117. 

of  (hscharge  from  succession  duty,  1167,  n. 

estate  duty,  1:308,  1309,  1322,  1323. 
of  incumbrance  under  Laud  Transfer  Acts,  production  of, 
on  sale,  1176—1178,  1231,  1234,  1237. 
contains   copy  of  instrument  of    charge, 
1236,  1237,  n. 

CERTIFIED  COPIES,  122,  150. 

of  proceedings  in  bankruptcy,  147,  149,  150. 

of  orders  in  lunacy,  150. 

of  records,  150. 

of  Crown  grants,  150. 

of  entries  in  land  register,  1168,  1171. 

CESSER  of  satisfied  terms,  365,  366. 

CES  T  UI-  Q  UE-  TR  UST, 

contract  of,  with  trustee,  2,  845,  846,  978,  979. 
conciirrence  of,  on  sale  by  trustee,  257,  292,  657. 
when  bound  by  trustee's  contract,  572,  573. 
covenants  for  title  on  sale  by  direction  of,  655. 
sale  by,  to  trustee,  must  be  perfectly  fair,  845,  978 — 981, 
983,  989. 

by  leave  of  the  Court,  996,  997. 

as  objection  to  title,  1006,  1007. 
purchase  from  trustee,  845,  981,  997. 
gift  by,  to  trustee,  979,  981. 
probate  duty  on  interest  of,  1257. 
succession  duty  on  interest  of,  under  trust  for  sale,  1289. 

CHAMPERTY, 

assignment  of  bare  right  of  action,  831,  833,  858. 
effect  of,  on  contracts,  857 — 860. 

CHARGE, 

of  debts  on  land,  214,  n.,  222—224,  260,  261. 

implied  power    of    sale    given    by,    180, 
225—228. 
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CHAEGE — continued. 

of  debts  on  land,  under  Locke   King's   Act,  542,   543   and 
note, 
by  executors,  230,  233. 
sale  by  Court  under,  471,  n. 
of  death  duties.     See    Estate  Duty;    Legacy  Duty; 

Pkobate  Duty  ;  and  Succession  Duty. 
condition  on  sale  of  property  liable  to  become  subject  to, 

80,  81. 
inquiry  as  to,  177,  178,  607 — 609. 
on  licences  for  compensation,  489,  490. 
of  outgoings.    See  Outgoings. 
of  local  expenses,  521,  522,  592,  593. 
of  judgments.     See  Judgments. 
of  Crown  debts,  581,  582,  584. 
of  orders  in  bankruptcy,  586. 
for  improvement  of  land,  588 — 592. 
by  deposit  of  land  certificate,  1179,  1180. 
of  portions,  effect  of,  on  estate  duty,  1320,  1321. 

CHAEITY, 

conveyance  to,  enrolment  of,  151,  152,  446 — 448. 
requisites  of,  446 — 448,  866. 
attestation  of,  446.  _ 
voluntary,  393,  396,  n. 

effect    of  death    of    assuror   on, 
447,  451,  452. 
of  copyholds,  447. 
of  registered  land,  447. 
execution  of  powers  iu  favour  of,  295,  296. 
sale  of  property  belonging  to,  445 — 465. 

by  whom  is  the  assurance  made,  463,  464. 
restrictions  on  sale,  mortgage,  or  lease  of  property  of,  459 — 
464. 
what  chai'ities  are  exempt  from,  460,  n. 
what  is  an  "  assurance"  to,  446,  n.,  456 — 458,  865. 
title  of,  under  Statutes  of  Limitation,  449. 
bequest  or  devise  by  will  to,  of  impure  personalty,  450,  455. 
of  proceeds  of  sale  of  land,  455. 
of  money  to  be  laid  out  in  land, 

450,  455. 
of  land,  454,  455. 
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CHARITY— co«</ft  ued. 

what  charities  are  exempt  from  provisions  of  Act  of  1888... 

450 — 453,  and  notes, 
effect  of  contract  for  sale  of  land  to,  456 — 459,  865. 

declaration  of  trust  in  favour  of,  459. 
definition  of,  460. 

appointment  of  new  trustees  of,  464. 
registration  of  land  of,  under  Land  Transfer  Acts,  1224, 

1225. 
estate  duty  on  A^oluntary  conveyance  to,  396,  n. 
succession  duty  on  pro2)erty  subject  to,  1261,  n.,  1269. 

CHARITY  COMMISSIONERS, 

consent  of,  to  retention  of  land  devised  to  charitj^  by  will, 
454,  455. 
to  sale,  mortgage  or  lease  of  charity  lands,  460, 

462—464. 
should  be  stated  in  abstract,  463. 
jurisdiction  of,  462,  n. 

in  respect  of  educational  trusts,  465. 

CHATTELS, 

right  of  resale  on  default  of  purchaser  of,  52 — 54,  and  notes. 

descent  of,  pending  appointment  of  administrator,  231,  n. 

settled  to  go  with  freeholds,  370,  n. 

sale  of,  by  executor  before  probate,  1257. 

of  corporation,  effect  of  dissolution  on,  965,  966. 

CHEQUE, 

payment  of  price  by,  745. 

acceptance  of,  as  discharge  of  obligation,  1043. 

CHIEF  RENTS, 

condition  of  sale  as  to,  73,  644. 

form  of,  73,  1331. 
inquiry  as  to,  175,  176. 

CHILD,  execution  of  powers  in  favour  of,  295,  296. 

CHIROGRAPH,  153. 

CITY  OF  LONDON, 

compulsory  registration  in,  379,  381,  n.     And  see  Reqis- 

TERED  Land. 
custom  of,  as  to  wives'  trading,  926. 
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CLIENT,  contracts  of,  with  solicitor,  977. 
And  see  Solicitor. 

CLOG,  on  equity  of  redemption,  486,  487  and  note. 

CLUBS,  contracts  of,  969. 

CODIFYING  ACT,  construction  of,  454,  n. 

COLLATERAL  STIPULATIONS, 
parol  evidence  as  to,  12. 
as  to  quality,  763. 
not  discliarged  by  performance,  1024,  1034. 

COLLEGE  OE  UNIVEESITY, 
assurances  to,  450. 
cannot  alienate  lands,  946. 

COMMENCEMENT  OF  TITLE,  61,  62,  89. 

■whether  conveyance  for  valuable  consideration  is  necessary, 
108,  109.    And  see  EooT  OF  Title. 

COMMISSION,  to  tenant  for  life  on  sale  of  settled  land,  333. 

COMMITTEE, 
of  lunatic, 

contracts  carried  out  by,  560,  561,  890,  891. 
covenants  for  title  by,  658,  893. 
conveyance  by,  890,  891,  893. 
exercise  of  powers  by,  894. 

under  Settled  Land  Act,  895. 
liability  of,  for  succession  duty,  1270. 
estate  duty,  1306. 
of  inspection, 

consent  of,  to  action  by  trustee  in  bankruptcy  of  either 

party,  549,  552,  555,  556. 
purchase  of  bankrupt's  property  by  member  of,  988,  u. 

COMMON, 

of  piscary,  426. 
approvement  of,  429. 

rights  of,  are  not  incumbrances  under  the  Laud  Transfer 
Acts,  1166,  n. 

COMMON  MISTAKE.     See  Mistake. 
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COMMUNICATION, 
of  offer,  14,  15. 
of  acceptance,  14,  15. 
of  revocation  of  offer,  15  and  note, 
by  post,  15 — 17. 

of  election  to  rescind  contract,  828. 
of  repudiation  of  contract  made  during  infancy,  882. 

COMMUNITY  OF  GOODS  of  husband  and  wife,  942. 

COMMUTATION, 

of  succession  duty,  1282. 
of  estate  duty,  1309. 

COMPANY, 

searches  to  be  made  on  purchase  from,  599,  600. 
registration  of  mortgages  made  by,  599,  600,  and  notes 
cajiacity  of,  to  hold  lands,  945. 

to  contract,  947 — 957. 
to  dispose  of  lands,  948,  949,  968. 
agent  of,  must  be  authorised  by  deed,  950,  953. 

liability  of,  1084,  and  note, 
trading  company,  951,  052,  and  notes,  954. 
seal  of,  951,  n. 
in  liquidation,  assurance  of  lands  of,  966,  967. 

purchase  of  lands  of,  by  liquidator,  991. 
sale  to,  by  promoter,  991,  992. 
contract  of,  with  director,  991. 

authorised  by  articles  of  association,  995. 
And  see  Corporation. 

COMPENSATION, 

under  open  contract,  722 — 726. 

rights  of  purchaser  to,  43,  44,  65,  724—726,  828. 

vendor  to,  44,  45,  66,  723,  724,  775. 
condition  providing  for,  65,  66. 
excluding,  65,  66,  91. 

And  see  Conditions  of  Sale. 
after  completion,  must  be  provided  for  by  condition  of  sale, 

66,  91,  608,  n.,  611,  722,  730,  731,  1024,  1133. 
for  quit  rents,  176,  723. 
for  non-renewal  of  licence,  489. 
charge  on  licences,  489. 
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COMPENSATION— cor!<//rM,er/. 

for  breach,  of  vendor's  duty  to  take  care  of  property,  513. 
for  restrictive  covenants,  726. 
where  contract  is  rescinded,  1005. 

for  compulsory  sale  under  Lands  Clauses  Acts,  1021,  and 
note, 
vendor's  lien  for,  1028,  1029. 
in  vendor  and  piu'chaser  summons,  1122. 

COMPLETION,  574—746. 

time  for,  under  open  contract,  26,  46,  506,  513,  575. 

rights  of  2^roperty  and  possession  before,  49,  50, 

504  sq. 
of  sale  of   registered  land,   385 — 387,  and   note, 
1183—1189. 
effect  of  fixing  day  for,  60,  166,  167. 
condition  as  to,  57,  67,  89. 

form  of,  73,  1334,  1352. 
time  not  the  essence  of  the  contract,  58, 
516,  517. 
rights   and   duties   of  parties   pending,   504   S'jf.     And  see 

Vendor  ;  Purchasee. 
vendor  must  take  care  of  property  until,  50,  505,  506,  512 

—514.      ■ 
place  for,  737. 
bow  carried  out,  737  sq. 

wbere  vendor  is  a  lunatic,  560,  561,  and 
notes, 
discbarge  of  obligations  on,  1023,  1024. 
remedies  after,  1034,  1035. 
on  sale  of  registered  land,  1183 — 1189. 

at  Office  of  Land  Registry,  1186. 
form  of  condition  as  to,  1348,  1349. 

COMPOSITION, 

in  bankruptcy,  discharges  contract,  545,  550,  556,  1022. 

obligations  arising  from  breach 

of  contract,  545,  1045. 
liabilities  on  covenants  for  title, 
1161. 
effect  on  liability  to  action  for  specific  per- 
formance, 550. 
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GOMVOSlTlON—continned. 

in  bankruptcy,  registration  of,  595. 

search  for,  598. 
for  succession  duty,  1 282. 
for  estate  duty,  1309. 

COMPOUND  SETTLEMENT,  308—317. 

trustees  of,  310,  311,  313,  316  and  note,  324. 

COMPROMISE, 

of  matrimonial  cause  by  married  woman,  927. 
of  adverse  claims  by  corporation,  950,  n. 

effect  of,  on  covenants  for  title,  1157,  1158. 

COMPULSORY  SALE,  1021. 

assignment  of  right  of  action  for  compensation  for,  1021,  n. 
vendor's  lien  on,  1028,  1029. 

CONCEALMENT, 

of  defects,  764—767,  769,  770,  823—825. 

of  title,  768,  825. 
of  facts  enhancing  value,  by  purchaser,  767. 

by  persons  in  a  fiduciary  position,  844,  980—983,  997. 

by  partners,  845. 

by  promoters  of  a  company,  991,  992. 

in  contracts  uherrimoi  fidei ,  806,  807. 
of  existence  of  restrictive  covenants,  825,  826. 
of  infancy,  effect  of,  on  contract,  874. 
of  breach  of  covenant  for  right  to  convey,  1139. 

CONCURRENCE, 

of  necessary  parties,  612 — 617. 

costs  of,  under  open  contract,  34,  47,  612. 
condition  as  to,  67,  84,  92,  612. 
form  of,  73,  1338. 
dealt  with  on  preparation  of  conveyance,  1.64,  165. 
of  beneficiaries,  condition  as  to,  76j  657. 

on  sale  of  land  purchased  in  breach  of  trust,  287. 
on  sale  by  the  Court,  657. 
after  breach  of  trust,  1000,  1001. 
on  sale  by  trustee,  657. 
of  mortgagor,  on  sale  by  mortgagee,  76,  339,  655. 
on  transfer  of  mortgage,  503. 
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CONCVRRENCE— continued. 

of  mortgagee,  on  sale  by  mortgagor,  125,  n. 
requisition  as  to,  181. 
on  sale  by  tenant  for  life,  319,  332. 
of  persons  claiming  under  lis  pendens,  594. 
of  bankrupt,  655. 

of  trustee  in  bankruptcy,  547,  548,  557. 
in  sale  by  tenant  for  life,  326,  327. 
of  persons  interested  under  judgment,  559  and  note,  583,  614. 
of  intermediate  trustees,  614. 

of  purchaser  in  conveyance  to  sub-purchaser,  616. 
of  husband  in  fine  or  recoveiy  by  married  woman,  902. 

in  disentailing  assurance,  903,  n.,  908,  918,  n. 
in  conveyance  by  married  woman,  903,  904. 
order  dispensing  with,  905,  906. 
in  disclaimer  by  married  woman,  907. 
in  conveyance  of  wife's  trust  estates,  920 — 924. 
in  action  to  enforce  contract  of  married  woman, 
926. 

CONDITION, 

precedent,  36,  1037—1039,  1078,  1079,  1095,  1108. 

common  mistake  as  to,  778 — 780. 
subsequent,  1053. 
distinguished  from  warranty,  807,  808,  810. 

CONDITION  OF  EE-ENTEY,  352. 
evidence  of  performance  of,  352. 
passes  on  grant  of  reversion,  402,  403. 
effect  of  severance  of  reversion  on,  405. 
whether  obnoxious  to  rule  against  perpetuities,  677 — 679, 
and  notes. 

CONDITIONS  OF  SALE, 
necessity  of,  17,  18. 
signature  of  memorandum,  20 — 22,  57. 

form  of,  71. 
regulating  bidding  at  auction,  20,  and  note,  23,  24,  56,  57. 

form  of,  70,  71,  1329,  1330. 
deposit,  57,  86—88. 

form  of,  71,  1330,  1350. 
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CONDITIONS  OF  ^MIE— continued. 
completion,  57,  67,  89. 

form  of,  73,  1334,  1335,  1352. 

time  not  of  the  essence  of  the  contract,  516,  517. 

on  sale  of  registered  land,  386. 
form  of  1348,  1349. 
fixtures  and  timber,  60,  61,  89. 

form  of,  71,  1349,  1350. 

on  sale  by  trustees,  270. 
acceptance  of  title,  62,  63,  179. 

form  of,  72,  1330. 
deliverj' of  requisitions,  62—64,  89,  90,  179—182. 

form  of,  71,  72,  1330,  1351. 
delivery  of  abstract,  62,  63,  90. 

form  of,  1351. 
power  to  rescind,   64,  iib,  90,  169,  182—187,  191,  726,  727, 
732. 

form  of,  73,  1351. 
proof  of  identity,  65,  91,  144,  145,  210. 

form  of,  72,  1330,  1331,  1352. 
providing  for  compensation,  65,  66,  9l,  264,  n.,  611,  727 — 
732,  775,  1133. 

form  of,  73,  1352. 

is  not  discharged  by  completion,  1024. 
excluding  compensation,  65,  66,  91,  264,  n.,  727. 

form  of,  73,  1332. 
conveyance,  66,  67,  91,  620,  621. 

form  of,  73,  620. 
concurrence  of  additional  parties,  67,  84,  92,  620,  621. 

form  of,  73,  1338. 

on  sales  by  trustees,  mortgagees,  &c.,  76,  77,  657. 
for  payment  of  interest  on  purchase  money,  67,  68,  85,  n., 
719—721. 

form  of,  1337,  1353,  1354. 
providing  for  right  of  re-sale,  68,  69,  92,  93. 

form  of,  74,  1337. 
on  sales  by  trustee,  mortgagees,  &c.,  76,  77,  264 — 266,  269, 
270. 

form  of,  76. 
covenants  and  undertakings  by  fiduciary  vendors,  76,  77, 
690. 
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CONDITIONS  OF  QA'L'E— continued. 

commencement  of  title,  77,  78,  88,  89,  192  sq. 

form  of,  1345,  1351. 
unstamped  documents,  78  and  note,  131. 

form  of,  1333. 
restrictive  covenants,  78,  83,  491,  493—495,  671. 
unregistered  deeds,  79. 

for  apportionment  of  rent,  81,  83,  92,  713,  716,  717. 
of  outgoings,  67,  92. 

form   of,    74,    1333,    1336, 

1340,  1353. 
effect  of,  522,  523. 
on  sale  in  lots,  82,  83,  683,  684,  n. 

form  of,  1329  sq. 
on  sale  of  leaseholds,  79,  80,  351,  356,  357. 

providing  for  indemnity  against  rent 

and  covenants,  80. 
in  lots,  82,  269,  363. 

form  of,  1346—1348. 
as  to  notice  of  the  condition  of  the 

property,  79,  80,  1332,  1348. 
subject  to  covenant  against  assign- 
ment, 360. 
renewable,  365  and  note, 
underlease,  80. 
form  of,  1347. 
on  sale  of  part  of  a  lease,  81,  363. 

of  land  subject  to  some  rent,  81,  82,  83,  1340. 
reversion  expectant  on  a  lease,  81. 
allowing  appropriation  of  purchase  money  by  purchaser,  92. 
as  to  estate  duty  on  death  of  joint  mortgagee,  244. 

form  of,  1334. 
depreciatory,  264 — 266  and  notes, 
where  a  long  term  has  been  enlarged  into  a  fee  simple, 

369. 
on  sale  of  registered  land,  386,  1349. 
leaseholds,  386. 
as  to  succession  duty  on  sale  of  reversion  on  a  lease,  401. 
as  to  mines  and  minerals,  411 . 

form  of,  1339. 
as  to  restrictive  covenants,  495. 
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CONDITIONS  OF  SAJ.F.-continued. 

as  to  conveyance  by  reference  to  a  plan,  633. 

form  of,  1332. 
on  sale  in  consideration  of  covenant  to  build,  674. 

form  of,  1311—1345. 
as  to  custody  of  title  deeds.  683. 

form  of,  1335,  13.i6. 
as  to  increment  value  duty  stamp,  711,  712,  1353,  n. 

form  of,  1335,  1353. 
as  to  party  walls,  1331. 
as  to  receipts  for  estate  dutj-,  1334. 
providing  for  indemnity  against  incumbrances,  1338,  1310, 

1341. 
on  sale  by  tenant  for  life,  1339. 
And  see  Special  Conditions. 

CONFIDENTIAL  EELATION, 

presumption  of  undue  influence  from,  841 — 845,  976. 
And  see  Undue  Influence. 

CONNECTION,  of  documents  to  form  memorandum  of  con- 
tract, 5. 

CONSENT, 

necessity   of,    to    formation    of    contract,    1,  3,    747 — 749, 

and  note. 
form  of  expression,  3. 
to  exercise  of  powers  under  Settled  Land  Acts  by  trustees, 

282-287. 
to  exercise  of  powers  under  Settled  Land  Acts  on  sale  of 

mansion  bouse  or  pai'k,  300. 
to  sale  by  tenant  for  life,  of  mortgagee,  318,  319,  322. 
stamp  on,  322. 
must  be  in  writing,  322. 
of  lessee,  323. 

of  assignee  of  life  estate,  322 — 324. 
of  trustee  in  bankruptcy,  326,  327. 
by  lessor  to  assignment  of  lease,  359 — 361. 
of  tenant  to  apportionment  of  rent,  405,  n.,  716. 
of  Board  of  Education,  465,  1224,  1225. 
of  committee  of  inspection,  to  performance  of  contract  by 
trustee  in  bankruptcy,  555,  556. 

w.— II.  49 
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CONSENT— co«//?;,Her7. 

of  Charity  Commissioners.     See  Charity  Commissioners. 

effect  of  mistake,  fraud,  &c.,  on,  748 — 750. 

of  infant,  871,  n. 

on  behalf  of  lunatic,  894,  895. 

CONSIDERATION, 

how  far  necessary  to  the  formation  of  the  contract,  3. 
inadequacy  of,  on  sale  of  reversion,  408. 
in  conveyances  to  charitable  uses,  447,  449  and  note, 
for  waiver  of  contract,  1009  — 1011. 
of  vendor's  lien,  1027. 

CONSOLIDATION  ACT,  construction  of,  454,  n. 

CONSOLIDATION  OF  SECURITIES, 

purchaser  of  equity  of  redemj^tion  is  liable  to,  476,  477,  n. 
where  land  is  registered,  1212,  1213. 

CONSTRUCTIVE  NOTICE,  246—256. 

of  lessor's  title,  192. 

effect  of  special  conditions  limiting  title  to  be  shown,  212. 

of    unregistered    assurance    in    Middlesex   or    Yorkshire, 

375,  n. 
of  ownership  of  firm,  465,  n.     . 
of  restrictive  covenants,  493,  495. 
of  rights  of  tenants  or  occupiers,  609,  610. 

And  see  Notice. 

CONTINGENT  INTEREST,  estate  duty  on  cesser  of,  1319. 
CONTINUING  BREACH,  of  covenant  in  lease,  353. 

CONTRACT, 

requisites  of  validity,  1,  2,  747,  986. 

capacity  to  make,  1,2. 

necessity  of  writing,  3 — 1 1 ,  30. 

formed  by  offer  and  acceptance,  3,  14 — 19. 

to  buy  at  a  fair  value,  4,  n.,  61. 

when  complete,  15 — 17. 

by  post,  15 — 17,  19. 

negotiation  of,  17. 

su})ject  to  approval,  18,  19,  and  notes. 

must  bo  stamped,  2S,  and  note,  30,  701. 

alterations  in,  after  signature,  29,  30. 
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CONTBACT-continued. 

effect  of,  32—35,  504  sq. 

remedies  for  breacli  of,  36 — 39.     And  sec  Eemedies. 

to  buy  at  a  valuation,  61. 

for  sale  of  leasehold,  how  construed,  80,  101,  n.,  164. 

to  grant  a  lease,  title  to  be  shown  to  freehold  on,  97, n.,  434,  n. 

to  show  title,  express,  204,  354,  356,  726. 

not  to  exercise  powers  given  by  Settled  Land  Acts,  321. 

to  grant  incorporeal  hereditament,  434. 

for  vacation  of  benefice,  440,  441,  444. 

to  sell  land  to  charity,  456  —459,  865. 

to  lend  money  on  mortgage,  498,  499. 

specific  performance  of,  500. 
cannot  pass  legal  estate,  504. 
conversion  by,  505,  534 — 536,  513,  544. 
when  a  necessary  part  of  the  title,  534. 
is  an  ademption  of  a  prior  gift  by  will,  534. 
giving  an  option,  must  satisfy  the  Statute  of  Frauds,  535,  n. 
to  give  first  refusal,  536,  n. 
by  tenant  for  life,    enforceable   against  successors   under 

Settled  Land  Acts,  539,  540. 
not  discharged  by  bankruptcy,  544. 
of  lunatic,  560,  561,  887—895. 
by  joint  tenant,  works  a  severance,  572. 
when  enforceable  against  cestui-que-trusts,  572,  573. 
of  agent.     See  Agent. 
to  give  vacant  possession,  610,  1067. 
not  recited  in  conveyance,  629. 
•what  appLU'tenant  rights  pass  by,  638,  639. 
with  unlawful  object,  854,  855. 
of  infant,  879—883. 
of  alien,  857,  899.     And  see  Alien. 
of  married  woman,  925  sq. 
of  corporation,  949 — 957. 
of  building  society,  961,  962. 
of  club,  969. 

abandonment  of,  1009—1011. 
for  sale  of  registered  land,  1105—1172. 

caution  on  register  to  protect,  1198,  1199. 

CONTEIBUTION,  between  lessees,  362. 
49  (2) 
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CONVEESION, 

title  under  trust  for,  432,  433. 

by  contract  of  sale,  505,  534 — 536,  543,  544. 

in  hands  of  vendor,  535. 

by  option  to  purchase,  536. 

on  death  of  purchaser  before  completion,  543,  544. 

by  contract  with  lunatic,  890,  n. 

CONVEYANCE, 

obtained  under  agreement  for  mortgage,  12. 
prepared  by  purchaser,  35,  46,  612. 
what  is  proper,  46. 
when  executed,  67. 
condition  as  to,  67,  73. 

form  of,  1331. 
for  valuable  consideration,  whether  necessary  for  good  root 

of  title,  108,  109. 
how  abstracted,  113. 
matters  properly  dealt  with  on,  165,  181.  184,  n.,  187,  188, 

359,  579. 
by  personal  representatives,  to  heir  or  devisee,  230,  233  and 

notes. 
to   purchaser   in   execution   of 
contract,  530,  531. 
under  Settled  Land  Acts,   306,   307,   317 — 321.     And  see 

Settled  Land  Acts. 
on  sale,  definition  in  Land  Transfer  Acts,  382. 

in  Stamp  Act,  698. 
stamps  on.  398,  n.,  696—712. 
to  charitable  uses.     See  Charity. 
by  heir  or  devisee  to  purchaser,  529. 
by  vesting  order,  536 — 538  and  notes. 
by  person  appointed  by  the  Court,  537,  n. 
by  tenant  for  life,  to  carry  out  prior  contract,  539,  540. 
attestation  of,  440,  737,  738,  1199. 
preparation  of,  612  s(j, 
voluntary.     See  Voluntaky  Conveyance. 
parties  to,  612 — 617. 

incapacity  of,  615. 
to  nominee  or  assignee  of  purchaser,  615 — 617. 
form  of,  617 — 619. 

Volume  I.  ends  tvith  page  867. 


INDEX.  1641 

CONVEYANCE -tv;»<mwed. 

rectific:ition  of.     See  Rectification. 

■where  the  property  is  subject  h>  iiicuiiibranccs,  G19 — fi27. 
how  .settled,  (195,  (i9(J. 
effect  of  execution  of,  745,  746. 
disclaimer  of.  effect  of,  749,  n. 
forgery  of,  858,  859. 

induced  by  fraud,  &c.,  757,  758.     And  see  Fraud. 
by  infant,  871.     And  see  Infant. 
by  committee  of  lunatic,  890,  891,  893. 
by  company,  9(i(),  9(31. 
in  liquidation,  967. 
by  building  society,  961,  962,  969. 
vendor's  lien  after.     See  Lien  of  Vendor. 
remedies  after,  1034,  1035. 
of  registered  land.     See  Registered  Land. 

CONVEYANCER, 
duties  of,  31,  112. 

in  framing  conditions  of  sale,  70,  77,  87  sq. 

on  sale  of  leaseholds,  101  and  note,  164,  350  sq. 

as  to  verification  of  abstract,  143,  144. 

.as  regards  presumptions  of  matters  of  jsedigree,  155, 

156. 
in  advising  on  title,  163—179. 
as  to  notice  of  trusts,  170,  238  sq. 
identity,  173. 
death  duties,  174,  1284. 

evidence  of  facts,  173,  174. 
stamps,  174,  175,  696. 
in  making  requisitions,  182  sq.,  191,  210,  211. 

inquiries,  239—244,  254—256. 
on  sales  under  Settled  Land  Acts,  282 — 286,  300  sq. 
where  title  depends  on  power  of  appointment,  296,  297. 
trust  for  conversion,  432. 
assurance   by  corporation,   957 
—961. 
on  sale  of  land  in  Middlesex  or  Yorkshire,  373  sq. 

registered  under  Land  Transfer  Acts, 
380  sq.,  1165  sq. 
ground  rents,  398. 
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CONVEYANCER— co«<{?iMe(Z. 
duties  of — continued, 

on  sale  of  rentcliarge,  438. 

charity  lands,  445. 
by  order  of  Court,  470,  471. 
land  with  benefit  of  restrictive   covenants, 
496. 
on  mortgage  of  land,  501. 

as  to  policy  of  insurance  on  property  sold,  509. 
where   the  property  is   sold   subject  to  some  incum- 
brance, 643. 
in  settling  documents,  695,  696. 

CONVICT,  563,  564. 

capacity  of,  2,  896,  897. 

wife  of,  926. 
administrator  of,  564,  896,  897. 
estate  tail  of,  896,  n. 

COPARCENEES,  right  of,  to  jjroduction  of  title  deeds,  688,  n. 

COPY, 

attested,  34,  n. 

as  evidence  of  missing  document,  151. 
'    certified,    examined,    office.         See     Certified     Copies  ; 
Examined  Copies  ;  Office  Copies. 

COPYHOLD  COMMISSIONERS,  146  and  note. 

COPYHOLDS, 

length  of  title  to,  96,  100. 

where  enfranchised,  99  and  note,  100,  193. 
enfranchisement  of,  99  and  note,  14t),  414,  n.,  416. 
proof  of  assiu'ances,  148. 

vendor  must  procure  copies  of  Coiu't  Rolls,  1-19  and  note. 
devolution  of,  on  death,  216,  217,  235,  533. 

of  trust  or  mortgage  estates,  220 — 222. 
freebench  in,  214,  n.,  216. 

not  affected  by  Land  Transfer  Act,  1897... 229,  235. 
curtesy  in,  216. 

effect  of  divorce  on,  912. 
liability  of,  for  debts,  222. 
equitable  estates  in,  23r3,  236. 
sale  of,  under  power  in  niortgagc,  340,  341. 
duties  of  vendor  and  purchaser  on  sale  of,  34() — 350. 
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COPYUOLDS-contwued. 

registration  in  Middlesex  or  Yorkshire,  ;J7,S. 

_    under  Land  Transfer  Acts,  382  and  note,  1227.  1228. 
mines  and  minerals  under,  414,  n.,  415.  416. 
conveyance  to  charity.  147. 
death  of  vendor  ])ending  completion,  6;i3,  r,40. 

jnirchaser  pending  completion,  541. 
vesting  order  as  to,  537,  n. 
search  in  Court  Eolls,  597,  599. 
covenants  for  title  on  sale  of,  663,  664. 
payment  of  price  on  sale  of,  664. 
stamps  on  conveyance  of,  701. 
legal  possession  of,  746. 
admittance  necessary  to  j.erfect  purchaser's  title  to,   746 

And  see  Admittance. 
of  married  women,  909,  912. 

conveyance  of,  902—905,  920. 
trust  estates  in,  914,  920. 

COEPOEATION, 

option  to  purchase  granted  by,  371. 
conversance  to,  into  mortmain,  445  s>j.,  943,  9^4. 

by,  in  mortmain,  453. 
power  to  enter  into  restrictive  covenants,  492,  n. 
capacity  of,  943  sy. 
devise  of  land  to,  943,  n. 
mortgage  to,  944  and  note. 
as  cesfiii-qiie-tritst,  944. 
as  grantee  to  uses,  945. 
as  trustee,  945,  946,  949. 

effect  of  dissolution  on.  965,  966  and  note 
alienation  by,  946,  957  —959. 
ecclesiastical,  946. 
municipal,  946,  947  and  note, 
created  specially  for  particular  puri.oses,  946  n. .  94  7  959  <)oi 

user  of  land  of,  949. 
contracts  of,  949—957. 

should  be  made  by  deed,  950—952. 

exceptions,  951—953. 
how  affected  by  part  performance,  954,  955. 
power  to  compromise  claims,  950,  n. 
estoppel  against,  955,  956. 
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CORFOnATlON— continued. 

agent  of,  must  be  authoi'ised  by  deed,  950,  953. 

misrej)resentation  by,  956. 
action  of  deceit  against,  956. 
misrepresentation  made  to,  957. 
attestation  of  conveyance  by,  960,  961. 
"what  is  necessary  to  effect  a  corporate  act,  959  —  961. 
forgery  of  deed  of,  962. 
dissolution  of,  962 — 966  and  notes, 
rights  of  Crown  on,  964,  965. 
registration  of  land  of,  under  Land  Transfer  Acts,  1222  — 

1224. 
succession  duty  on  property  passing  to,  1268. 
And  see  Company. 

COEPOEATION  SOLE, 

estate  duty  on  property  of,  1296. 

COEEESPONDENCE,  contract  by,  19. 

COSTS, 

of  sale,  733 — 736. 

payable  by  vendor  under  open  contract, 
making  abstract,  32,  41,  105,  733. 
producing  evidence  in  bis  possession,  32—34,  41,  45, 

84,  105,  116,  123,  124,  733. 
executing  conveyance,  34,  46,  612,  733,  734. 
concurrence  of  additional  parties,  34,  47,  612,  734. 
stamping  unstamped  documents,  45,  46,  130,  175,  705. 
licence  to  assign  leaseholds,  359. 
registering  unregistered  documents,  373. 
enrolment  of  conveyance  by  tenant  in  tail,  735. 
admittance  to  copyholds,  735. 
acknowledgment  by  married  woman  vendor,  735. 
vesting  order  consequent  on  death  of  vendor,  736. 
on  sale  of  land  registered  under  Land  Transfer  Acts, 

1169,  1170,  1229. 
payable  by  purchaser  under  open  contract, 

examination  of  title  deeds  by  solicitor,  33,  45,  123  and 

note,  124 
producing  evidence  not  in  vendor's  possossion,  33,  45, 

116,  121,  136,  733,  1171. 
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COSTS — continued. 

I)ayable  by  purchaser  under  open  couti-dct— continued. 

registration  in  Middlesex  or  Yorkshire,  384,  385,  734. 

under  Land  Transfer  Acts,  734,  1189. 
preparation  of  conveyance,  34,  46,  612,  696,  733,  1189. 
surrender  and  admittance  to  coj^yliolds,  735. 
fine  on  admittance  to  copyliolds,  735. 
copies  of  Crown  grants,  150. 
statutory  declaration  as  to  facts,  135. 
copies  of  Court  Rolls,  149. 

acknowledgment  and  undertaking,  34,  47,  48,  ()94. 
attested  copies  of  deeds  retained  by  vendor,  34,  n.,  47. 
stamping  conveyance,  705. 
of  duplicate  of  conveyance  on  sale  of  leaseholds,  80  and  note, 
of  counterpart  of  lease,  80  and  note, 
of  proof  of  facts,  136. 
of  sale  under  Settled  Land  Acts,  333. 
of  investigation  of  title  on  mortgage,  498,  500. 
recovered  against  married  woman,  934. 

by  married  woman,  when  separate  property,  931. 
by  purchaser,  834,  1069—1071,  1158,  1159. 
by  vendor,  1064,  1065. 
on  vendor  and  purchaser  summons,  1 127. 
of  further  assurance  under  covenant,  1148. 
of  action  against  adverse  claimant,  1158,  1159. 
on  sale  of  land  registered  under  Land  Transfer  Acts.  1169 
—  1171,  1229. 
statutory  declaration  as  to  matters  not  incumbrances, 

1171. 
certified  copy  of  register,  1171. 

COUNTERPART, 
costs  of,  80,  note, 
as  evidence  of  missing  document,  151. 

COUNTY  COUNCIL,  rights  of,  to  soil  of  roads.  418. 

COUNTY  COURT, 

jurisdiction  of,  to  administer  trusts,  996,  n. 

in  actions   for  specific  performance,    lli'O, 
1121. 
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COURT, 

sale  by  order  of,  470 — 476.    And  see  Sale  by  Court. 

need  not  comply  with  Statute  of  Frauds,  1 1 . 
proof  of  proceedings  of,  149,  150. 

COUET  EOLLS, 

of  manor,  are  public  documents,  148. 
search  in,  597,  599. 

copies  of,  whether  included  in  acknowledgment, 
685. 

COVENANT, 

to  produce  deeds,  4S. 

effect  of,  1 27. 

notice  of,  127  and  note. 

does  not  enable  vendor  to  retain  them,  (/S2. 

how  far  running  with  the  land,  687,  688. 

endorsement  of  memorandum  of,  69o. 

whether  provided  under  covenant  for  further  assurance, 
1151. 
unusual,  are  an  objection  to  title,  164,  205,  351,  1208. 
evidence  of  performance  of,  on  sale  of  leaseholds,  352,  353. 

condition  as  to,  79,  80. 
against  assignment   of    leaseholds,    359—361    and    notes, 

1066. 
for  renewal  of  lease,  not  a  perpetuity,  363,  u.,  678,  n. 
running  with  reversion,  402 — 406. 

land,  127,  659,  660. 
by  purchaser,  666 — 673. 

to  pay  a  rent-charge,  435. 
to  settle  after-acquired  pi'operty,  916. 
discharge  of,  1010,  1011. 

COVENANT  TO  BUILD, 

does  not  run  with  the  land,  435,  674. 

as  consideration  for  sale,  674. 

specific  jierformance  of,  1097,  n.,  1098 — 1100. 

COVENANTS  FOE  TITLE, 

duty  of  vendor  to  give,  34,  46,  652. 
what  usual,  46,  652  .sy. 
how  abstracted,  113. 
remedy  on,  611,  1134      1164. 
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COVENANTS  FOR  TITL'E— continued. 

offectof,  644,  645,  647,  664,  665,  1135,  n.,  1136,  1137. 
limitation  of  vendor's  liability  under,  644—647,  656,  6.3!*, 

662. 
statutory,  652  S(/,,  657—660,  662. 
for  right  to  convey,  652,  1135. 
when  broken,  1138,  1139. 
examples  of  breach  of,  1139 — 1143. 
effect  of  Statutes  of  Limitation,  1139,  1143. 
what  is  breach  of,  1143 — 1148. 
against  whose  acts  it  extends,  1144,  1145. 
measure  of  damages  under,  1152 — 1154,  1156,  1157. 
recovery  of  value  of  improvements  under,  1156. 
for  quiet  enjoyment,  46,  652,  1135,  1141. 
effect  of  Statutes  of  Limitati(m  on,  1143. 
what  acts  amount  to  breach  of,  1143 — 1148. 
curtesy  as  breach  of,  1144. 
whose  acts  covered  by,  1144,  1145. 
does  not  enlarge  the  grant,  1147. 
damages  recoverable  under,  1154 — 1157. 
recovery  of  value  of  improvements  under,  1156. 
for  freedom  from  incumbrances,  652,  1135,  1141,  1 143. 
for  further  assurance,  652,  1135,  1148. 
costs  of  assurance  under,  1148. 
what  is  breach  of,  1148 — 1150. 
specific  perfoi'mance  of ,  1149,  1162. 
does  not  enlarge  the  grant,  1150,  1151. 
liability  of  tenant  in  tail  on,  1150,  1151. 

of  trustee  in  bankruptcy  on,  1151. 
what  acts  may  be  required  under,  1151,  1152. 
by  trustee  or  mortgagee,  652,  654,  655. 

condition  of  sale  as  to,  76,  77. 
by  mortgagor,  655,  1135. 
bankrupt,  655. 
cestui -que-tr list,  655. 
by  trustee  in  bankruptcj",  655. 
on  sale  under  a  power,  656. 
by  the  Court,  657. 
by  committee  of  lunatic,  658,  893. 
by  tenant  for  life,  656,  659,  662. 
absolute  or  qualified,  658,  n.,  1135 — 1137. 
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COVENANTS  FOE  TlTl^E— axd in  ued. 
by  whom  enforceable,  659,  G60. 
on  sale  of  e(|uitable  estate,  (JHO,  BHl. 
with  grantee  to  uses,  660. 
obtained  by  fraud,  661,  1160,  1161. 

purchaser  may  take  either  express  or  statutory,  662,  663. 
on  sale  of  copyholds,  663,  664. 

of  land  to  remain  subject  to  some  charge,  664,  6Bo. 
where  title  is  defective,  665,  666,  1159,  1160. 
do  not  extend  to  unlawful  disturbance,  1136,  1137. 

to  eviction   by  title   paramount,    1137,    1138 
and  notes, 
recovery  of  interest  on  eviction,  1155. 

of  value  of  improvements,  1155 — 1157. 
effect  of  compromise  of  adverse  claims  on,  1157,  1158. 
run  with  the  land,  1159. 
are  apportionable,  1159. 
descent  of  right  of  action  on,  1159. 
effect  of  bankruptcy  on,  1161,  1162. 

on  sale  of  land  registered  under  the  Lund  Transfer  Acts, 
1169,  1201—1205. 
by  mortgagee,  1233,  1234,  1237. 

COVERTURE. 

effect  of,  on  Statutes  of  Limitation,  1046. 

as  breach  of  covenant  for  right  to  convey,  1140. 

CREDITOR, 

advertisement  for,  233. 

rights  of,  against  land  of  deceased  debtor,  222 — 225,  230, 

avoidance  of  voluntarj'  coTiveyance  by,  393,  395. 

of  married  woman.  931    -933. 

CROPS,  right  to,  pending  completion,  518. 

CROWN, 

grants  from,  length  of  title  to,  97,  101,  439. 

how  proved,  150. 
escheat  of  freeholds  to,  215,  2'3(). 
debts  due  to,  222,  234,  581—584. 

by  simple  contract,  584. 

.search  for,  581  and  note,  582,  597. 
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CHOWN  —confimied. 

rights  over  tidal  rivers,  420. 

seashore  or  foreshore,  420,  421. 
inland  lake,  422. 
right  of  presentation  to  benefice,  444. 
forfeiture  to,  of  property  of  outlaw,  564,  897  and  note, 
for  conveyance  to  alien,  898. 
for  alienation  into  mortmain,  944. 
alienation  of  lands  by,  946. 

rights  of,  on  dissolution  of  corporation,  9(J4,  965. 
liability  of  servants  of,  1091. 
succession  dutj'  is,  1270. 
limitation  against,  1283. 
lien  of,  for  estate  duty,  l;515. 

CURTESY,  215,  234,  906. 
of  copj'holds,  216. 
effect  of  divorce  on,  912. 
of  wife's  separate  estate,  917. 
breach  of  covenant  for  quiet  enjoyment  by,  1 144. 
notice  of,  on  land  register,  1179. 

CUSTOM, 

of  manor,  216,  217. 

of  London,  as  to  trading  by  married  women,  926. 

CUSTOMARY  FREEHOLDS, 
descent  of,  222,  229. 
registration  of,  under  Laud  Transfer  Act,   382,  n.,    1227, 

1228. 
of  married  woman,  909. 


DAMAGES, 

action  for,  36,  37,  1061—1078. 

measure  of,  37.     And  see  Measure  of  Damages. 

f.ir  loss  of  bargain,  37,  360,  1062,  1065. 

for  breach  of  option  to  purchase,  371. 

contract  to  lend  money,  500  and  note, 
for  minerals  wrongfully  gotten,  508,  n. 
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DA^L\.GES—cu7itinueiL 

recoverable  by  vendor,  1062 — 1065. 

wbere  purcbaser  bas  been  in  possession,  1063. 
wbere  deposit  bas  been  paid,  1063,  1064. 
wbere  conveyance  bas  been  executed,  1064. 
exj)enses  of  sale,  1064,  106o. 
recoverable  bj'  purcbaser,  1062,  1065 — 1073. 

for  negligence  of  vendor  pending  completion,  512. 

on   sale   of    leasebolds    subject    to    covenant   against 

assignment,  1066. 
wbere  breacb  of  contract  is  due  to  wilful  default  of 

vendor,  1066,  1067. 
wbere  deposit  bas  been  paid,  1068. 
wbat  expenses  can  be  recovered,  1069  —  1072. 
wbere  land  is  sold  for  particular  purpose,  1073, 
purcbaser  bas  no  lien  for,  1073. 
action  for,  as  alternative  to  claim  for  specific  performance, 

1073—1075. 
liquidated,  1064,  1100,  1101. 
in  vendor  and  purcbaser  summons,  1127. 
for  breacb  of  covenant  for  rigbt  to  convey,  1152—1154. 
quiet  enjoyment,  1154,  1155. 
DANGEROUS  STRUCTUEE  NOTICE,  1'7,  354,  521. 
condition  of  sale  as  to  property  liable  to,  81,  82. 
form  of,  1332. 

DEATH, 

proof  of,  33,  142. 

sbould  be  stated  in  abstract,  10(),  1 10. 

certificate  of,  131,  154. 

presumption  as  to,  156  and  note,  157,  n. 

descent  of  land  on.     See  Descent. 

of  joint  tenant  or  joint  mortgagee,  requisitions  as  to,  241 — 

244,  245,  n. 
effect  of,  on  power  of  attorney,  120,  738. 

on  conveyances  to  cbaritable  uses,  446,  447,  450,  n., 
452. 
pending  fompletinn.  of  incumbent,  of  benefice,  443,  507,  579. 
of  vendor,  528 — 540. 
f)f  purchaser,  540 — 544. 
ofi'eot  of,  on  autbority  of  agent.  1090. 
on  action  for  deceit,  832. 
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DEATH  DUTIES,   1256^1328.     And  see  Succession  Duty; 
Estate  Duty,  &c. 

DEBENTURE,  sale  in  action  on,  -172,  n. 

DEBTS, 

charge  of,  on  land,  222 — 224. 

liability  of  land  for,  on  death  of  owner,  222 — 225,  230  sq. 

sale  or  mortgage  for  payment  of,   223,  260,  261,  472,  n., 

557,  585,  n. 
to  Crown,  222,  234,  581—584. 
inquirj'  by  purchaser  as  to  existence  of,  228,  261. 
of  purchaser,  liability  of  land  for,  506. 
provable  in  bankruptcy,  545. 
deduction  of,  for  purposes  of  estate  duty,  1294,  u. 

DECEASED  WIFE'S  SISTER,  914,  n. 

DECEIT, 

action  for,  654,  806. 

jurisdiction  of  Courts  of  Equity,  812. 
what  is  requisite  to  maintain,  822—825. 
motive  is  immaterial,  822. 
for  active  concealment  of  defects,  823,  S24. 
against  agent,  824,  825,  1084,  1086. 

person  not  a  party  to  the  contract,  825  . 

married  woman,  936,  937. 

corporation,  956. 
after  death  of  party  deceived,  832. 
by  or  against  executors,  832,  833. 
assignment  of  right  of  action  for,  833,  834. 
after  death  of  deceiving  party,  833. 
after  completion,  1132. 

DECLARATION, 

as  to  matters  of  pedigree,  131,  132,  155. 
against  interest,  140,  161. 
And  see  Statutory  Declaration^. 

DECLARATION  OF  TRUST, 

should  be  stated  in  abstract,  113. 

of  leaseholds  subject  to  covenant  against  assignment,  360. 

on  sale  of  laud  registered  under  Land  Transfer  Acts,  387, 

392. 
in  favour  of  charity,  effect  of,  459. 
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DEED, 

recitals  in,  42,  136—138.     And  see  Recitals. 
attestation  of,  should  be  stated  in  abstract,  114. 

-wben  exercising  a  power,  114,  293 — 295,  298, 
299. 
proof  of,  on  sales,  116 — 119. 

30  years  old,  116. 
notice  to  admit,  117,  119. 
necessity  of,  where  no  consideration,  3. 

to  create  power  of  attorney,  119,  n. 

where  lessor  reserves  sporting  rights,  42S. 

for  assui'ance  to  charity,  446. 

for  contract  of  corporation,  950 — 952. 
by  agent,  1083,  1087. 

to  discharge  contract  by  deed,  1010.  1011. 

for  waiver  of  vendor's  lien,  1027. 
date  of,  1252,  n. 

DEED  OF  AEEANGEMENT, 
search  for,  595,  596,  598. 

on  sale  of  registered  land,  1359. 
registration  of,  595. 

DEFAULT, 

interest  in  case  of,  under  open  contract,  50,  51. 

condition  as  to,  67,  68,  92,  719—721. 
what  is,  OS  and  note. 
And  see  Wilful  Default. 

DEFECTIVE     EXECUTION,     of    powers,    equitable     relief 
against,  293,  n.,  295,  296  and  notes,  538,  928,  930. 

DEFECTIVE  TITLE, 

unknown  to  vendor,  196,  201,  n. 

sale  with  notice  of,  196,  197,  201,  353. 

disclosed  by  vendor,  199. 

effect  on  covenants  for  title,  665,  666,  1159,  1166. 

DEFENCES, 

of  non-compliance  with  Statute  of  Frauds,  11,  12  and  note. 

may  be  precluded  by  part  performance,  13  and  note, 
to  action  for  damages  for  breach  of  contract,  1078 — 1080. 
specific  performance,  1094 — 1096. 
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BEFENCES—coutinHed. 

to  action  for  specific  performance — continueil. 

unfairness,  38,  43,  45,  77,  88,  726,  768,  775—777, 
1102,  1103. 

hardship,  39,  44,  45,  199,  770,  1104,  1105. 

want  of  jurisdiction,  1096 — 1100  and  notes. 

uncertainty,  1101,  1102. 

doubtfulness  of  title,  156,  197,  1110—1117.     And 
see  Doubtful  Title. 

innocent  misrepresentation,    807,    813,    814,    826, 
827,  1103,  1104. 

inadequacy  of  consideration,  is  not,  849  and  note, 
1102. 

parol  variation,  1013. 

mistake,  1105.     And  see  Mistake. 

breach  of  some  superior  equity,  1105,  1106. 

want  of  mutuality,  1106—1108. 

plaintiff  not  ready  to  perform  his  part,  llOS. 

laches,  1109,  1110. 
in  vendor  and  purchaser  summons,  1 123,  1124. 
DEFINITIONS, 

sale,  1,  266,  381,  n.,  986. 

open  contract,  17. 

good  root  of  title,  41,  42,  106. 

wilful  default,  68  and  notes,  719 — 721. 

land,  98,  n.,  300,  n. 

bare  trustee,  220,  n.,  758. 

real  estate  in  Land  Transfer  Act,  1897... 229. 

purchase,  246,  n.,  870. 

power  simply  collateral,  280,  n.,  874,  u. 

settlement  in  Settled  Land  Acts,  283,  309,  310. 

assurance,  377,  n.,  446,  n.,  456 — 458. 

conveyance  on  sale,  in  Land  Transfer  Act,  382. 

in  Stamp  Act,  698. 
minerals,  411,  412  and  note, 
street,  417,  u.,  418,  n. 
land  charge,  437,  n. 
good  marketable  title,  501. 
real  property  in  Succession  Duty  Act,  1260,  n. 
succession,  1261,  n. 
month,  1353,  n. 
w. — II.  50 
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DELAY, 

in  carrying  ont  contract,  is  breach  of  contract,  49,  1035, 

1036. 
in  completion,  50,  51,  1035. 
interest  in  case  of,  50,  51.     And  see  Interest. 
in  examining  title,  63. 
in  sending  abstract,  63,  64. 
in  raising  objections  to  title,  63,  190,  580. 
in  enforcing  restrictive  covenants,  497. 
by  purchaser  in  taking  possession,  514. 

DEPOSIT, 

under  open  contract,  26,  57,  86. 
to  whom  paid,  26,  27,  87. 

on  sales  under  Settled  Land  Acts,  3(16. 
of  title  deeds.     See  Title  Deeds. 
beneficial  to  vendor,  26,  27. 
guarantee  for  performance  of  contract,   26,  86,   1055  and 

note, 
forfeiture  of,  26,  553,  1056,  n.,  1063,  1064. 
on  sale  by  auction,  26,  27,  57. 

by  private  contract,  27,  28,  86,  87. 
condition  as  to,  57,  71.     And  see  Conditions  of  Sale. 
recovery  of,  88,  195—197,  204—1^10,  729,  1017,  1052,  1065. 

from  stakeholder,  27,  28,  1022  and  note,  1064,  1068. 

on  breach  of  contract,  37. 

where  contract  contains  special  conditions  as  to  title, 
77,  88. 

where  the  vendor  shows  no  title,  180. 

after  act  of  bankruptcy,  548. 

on  rescission  of  contract  by  purchaser,  834. 

where  Statute  of  Frauds  is  pleaded,  865. 

by  infant,  886. 

where  contract  is  discharged  for  impossibility,   1021, 
1022. 

in  v.'udor's  action  for  specific  performance,  1075,  n. 

in  vendor  and  purchaser  summons,  1127 — 1129. 
of  land  certificate,  1  179,  11 80. 

DESCENT,  103,  213— 23(),  1215. 
evidence  of,  132. 
right  to  dower,  213,  211. 

Volume  J.  cn(h  ivllh  paije  8(J7. 


INDEX.  1655 

BESCE^T—continxed. 
riglifto  curtesy/ 215. 
estate  tail,  214," 21G,  231,  235,  5:52. 
gavelkind  or  borough  English,  216. 
estate  pur  autre  vie,  216,  221,  225,  530.  965.  n. 
copyholds,  216,  217,  235,  318—350. 

equitable  estates  in,  221,  222,  235. 
leaseholds,  218,  534. 
equitable  estates,  218,  219,  235. 
trust  or  mortgage  estates,  219,  221,  275 — 277,  530. 

in  copyholds,  222,  225. 
to  heir  or  devisee,  215,  231,  n.,  234. 

of  land  contracted  to  be  sold,  529. 
estate  of  bare  trustee,  220. 
to  personal  representative  under  Land  Transfer  Act,  1897... 

229—236,  529,  531. 
pending  appointment  of  administrator,  231,  n. 
of  powers  or  trusts,  226,  n.,  227,  n.,  272—280. 
of  legal  estate  in  partnership  property,  465,  466,  469. 
of  vendor's  interest  under  contract,  528^536. 

where  vendor  sold  under  a  power,  o'38 — 540. 
of  purchaser's  interest  under  the  contract,  540 — 544. 
of  right  to  rescind  contract  for  fraud,  &c.,  831. 

duress,  «S:c.,  851. 
relative  disability  in  equity, 
1000. 
of  action  for  deceit,  832,  833. 
of  right  to  avoid  contract  by  lunatic,  88S. 
-  of  separate  estate  of  married  woman,  907,  917. 
after  divorce,  912. 

DESCRIPTION, 

of  parties  to  contract,  4 — 6  and  notes. 

parol  evidence  as  to,  6. 
error  in.     See  Mistake. 
of  property  sold,  4,  6. 

in  conveyance,  630,  631. 

by  reference  to  a  plan,  115,  631 — 634  and  notes, 
condition  of  sale  as  to,  633,  1332. 
bv  mortgagees  or  trustees,  634,  635. 

50  (2) 
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DESTRUCTION  of  title  deeds,  105. 
DETERIORATION, 

of  property  pending  completion,  vendor  liable  for,  512 — 514, 
722. 
where  purchaser  has  been  in  possession,  1063. 
of  property  after  date  for  completion  falls  on  purchaser,  520. 
before  contract,  779,  780. 

effect  of,  on  right  to  rescind,  829,  830,  1004,  1005. 
DEVISE, 

whether  a  good  root  of  title,  106,  109. 
evidence  of,  161,  162. 
effect  of,  215. 

on  trust  for  sale,  225. 
failure  of,  275,  276. 
of  estate  'p'^-r  autre  vie,  216. 
of  copyholds,  216,  217. 

of  trustor  mortgage  estates,  219,  274 — 277,  529,  540. 
assent  of  executors  to,  230,  233  and  note, 
of  lands  contracted  to  be  sold,  529,  530,  540. 

purchased,  541,  542,  544. 
adeemed  by  subsequent  contract  of  sale,  534,  540. 
to  corpoi'ation,  943,  n. 
DEVISEE, 

descent  of  land  to,  215,  231,  n.,  234. 

sale  of  land  by,  223,  224,  226. 

when  entitled  to  execute  trust,  274,  276,  277. 

effect  of  registered  conveyance  by,  376. 

position  of,  under  unregistered  will,  376. 

of  vendor,  conveyance  by,  529. 

when  a  necessary  party  to  action  by  purchaser,  540. 
exercise  of  right  of  rescission  by,  831. 
breach  of  covenant  for  quiet  enjoyment  by,  1144. 
of  purchasei',  when  liable  under  contract,  544  and  note, 
takes  subject  to  vendor's  lien,  5J2,  543. 
right  of,  to  have  purchase-money  raised,  542 
and  note,  543,  544. 
And  see  Heir. 
DEVOLUTION  ON  DEATH,  213—236. 

And  see  Descent. 
DILAPIDATIONS,  354. 
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DIRECTOR, 

liabilitj-  of,  lor  misi-epvcscntation  in  prospectus,  81(5  note, 
sale  of  company's  property  to,  991. 
contract  of,  with  company,  991. 

under  articles  of  association,  995. 

DISCHARGE, 

in  bankruptcy,  effect  of,  545,  550,  55G,  1023. 

on  covenant  for  further  a^^surance, 
1161. 
discharge  of  contract  by,  544,  550,  556,  1022,  1023. 

of  right  of  action  by,  1044. 
by  composition  or  scheme  of  arrangement,  550,  1022. 
of  incumbrances,  by  paj'ment  into  Court,  621,  622. 
of  contract,  1008—1049. 

by  illegality  supervening,  866,  867,  1041. 
before  breach,  1008—1023. 
by  mutual  assent,  1009—1014. 
expi'ess  waiver,  1009  — 1011. 
implied  waiver,  1011 — 1014. 
by  non-fulfilment  of  condition,  1014,  1015. 
by  exercise  of  proviso  for  rescission,  1015,  1016,  1125. 
for   impossibility   of  performance,    lOlS— 1022,    1041, 

1126. 
in  consequence  of  bankruptcy,  1022,  1023. 
by  performance,  1023  —  1035,  1162. 
after  breach,  1037—1040. 

jurisdiction  as  to,  in  vendor  and  jjurchaser  summons, 
1125,  1126. 
of  debts  due  to  corporation  by  dissolution,  965,  966. 
of  obligations  arising  from  breach  of  contract,  867,  1021, 
1042,  1049. 
by  accord  and  satisfaction,  1043,  1044. 
release,  1043. 
bankruptcy,  1044,  1126. 
award  of  arbitrator,  1044  and  note, 
by  judgment,  1045,  1074,  1075.  1080. 
Statutes  of  Limitation,  1045 — 1048- 
laches,  1048,  1049. 
of  negotiable  instruments,  1010. 
of  covenants,  1010,  1011. 
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BISCHA'RG'E— continued. 

of  collateral  stipulations,  1024,  1034. 
of  registered  incumbrances,  1174 — 1178. 
instrument  of,  1175 — 1177. 

included  in  instrument  of  transfer,  1177,  1178. 

DISCLAIMEE, 

by  executor,  232,  n. 

by  trustees,  232,  n.,  272  and  note,  276. 

effect  of,  on  relative  equitable  disability,  989. 
need  not  be  by  deed,  272,  n.,  871. 
of  powers  or  trusts,  276,  280  and  note,  281. 
by  trustee  in  bankruptcy,  of  vendor,  546,  547  and  note. 

of  purchaser,  554. 

discliarge  of  contract  by,  1022. 
of  conveyance,  effect  of,  749,  n. 
by  infant,  870,  871. 
by  married  woman,  907. 

DISENTAILING  ASSURANCE, 
as  root  of  title,  108,  151,  152. 
enrolment  of,  should  be  stated  in  abstract,  115. 
■    as  jiart  of  compound  settlement  under  Settled  Land  Acts, 

308,  309,  312—317. 
costs  of,  385,  n. 
search  for,  596,  600,  607. 
stamp  on,  397,  n. 
by   tenant    in   tail  who    has   conveyed    awaj'   his   estate, 

532,  n. 
by  infant,  877. 

by  married  woman,  903,  n.,  908,  918,  n. 
under  covenant  for  further  assurance,  1150,  1151. 

DISSEISOE, 
title  of,  104. 
liability  of,  on  covenants  for  title,  647. 

DISSOLUTION, 

of  partnership,  powers  of  continuing  partner  after,  469,  470. 

sale  by  (\)urt,  471,  n. 
of  niiirriage.     See  Divorce. 
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DISSOLUTION— rt»//^//iMer/. 
of  corporiition,  9()2  — 9()(). 

(3ft'cct  of,  (ill  freeholds,  962,  9G3  and  note, 
leaseholds,  964,  n.,  96j. 
chattels,  965. 
debts  due  to,  965. 
property  held  as  trustee,  965,  966. 

DISTRESS, 

receipt  for  rent  paid  under  threat  of,  358. 
against  assignee  of  part  of  demised  land,  361,  362. 
to  recover  ground  rent,  398. 
by  tenant  by  elegit,  Q%b,  n. 

power  of,  on  sale  in  consideration  of  rent-chaige,  673,  674. 
■when  not  obnoxious  to  rule  against  jjerpetuities, 
674,  675. 

DITCH,  presumption  as  to  ownership  of,  431. 

DIVORCE, 

effect  of,   on    rights  of   husband   and  wife,   911  —  913  and 

notes. 
Court  has  power  to  vary  settlements,  912,  n. 

DOCUMENTS, 

connexion  of,  as  memorandum,  under  Statute  of  Frauds, 
7-9. 

what  handed  over  to  purchaser,  34,  47,  121,  6cS0. 

in  public  custody,  47,  121 — 123. 

what   included  in   statutory   acknowledgment  and  under- 
taking, 47,  48,  684-693. 

as  evidence  of  title,  102 — 105. 

what  abstracted,  109 — 112. 

incorporated  by  reference,  how  abstracted,  114. 

proof  of,  121—123. 

notice  of,  136. 

effect  of  recital  of,  137,  138,  140. 
And  see  Title  Deeds. 

DOMICILE,  effect  of,  on  mutual  rights  of  husband  and  wife, 
942,  943. 

DONATIO  MORTIS  CAUSA,  account  duty  on,  1290. 
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DOUBTFUL  TITLE, 

depending  on  purchase  without  notice,  134,  197,  495,  1115. 

where  lessor  refuses  to  consent  to  assignment,  361. 

where  conveyance  is  voidable   for  relative  equitable  dis- 
ability, &c.,  1007. 

effect  of   dismissal  of  action   for  specific  performance  on 
account  of,  1076 — 1078. 

is  defence   to   action   for  specific   performance,    156,    197, 
1110-1117. 

depending  on  questions  of  law,  1113,  1114. 
of  fact,  1114—1116. 

may  be  raised  in  vendor  and  purchaser  summons,  1124. 

DOWEE,  213,  214,  234. 

is  an  objection  to  title,  169. 

of  equitable  estates,  219. 

breach  of  covenant  for  quiet  enjoyment  by,  1144. 

notice  of,  on  land  register,  1179. 

DEAFTS,  etiquette  as  to  alterations  in,  695,  696. 

DEAINAGE  CHAEGES, 

condition  on  sale  of  projDerty  liable  to  become  subject  to, 

81,  82. 
purchaser  should  inquire  as  to,  177. 
are  outgoings,  521. 
searches  for,  588 — 591. 

DEUNKEN  PEESONS,  capacity  of,  2,  895. 

DUEESS, 

what  is,  840. 

effect  of,  on  contracts,  748,  840,  851. 
action  for  damages  founded  on,  853,  1034. 
terms  of  setting  aside  sales  induced  by,  851 — 853,  1054. 
as  defence  to  action  for  breach  of  contract,  1079. 
questions   of,   cannot  be  raised   in  vendor  and   purchaser 
summons,  1123. 

DUEHAM, 

search  for  lis  pendens  in,  594. 

equitable  jurisdiction  of  Chancery  Court,  996,  n. 

DUEIIAM  UNIVEESITY,  450,  451,  n.,  460,  n. 

Volume  I.  ends  with  pa^e  867. 


INDEX.  1661 

EARTHQUAKE  ponding  completion,  507. 

EASEMENTS, 

condition  of  sale  as  to,  73  and  note. 

effect  of,  175,  176,  644,  645. 
inquiry  as  to  existence  of,  175,  176. 
sale  or  creation  of,  investigation  of  title  on,  433,  434. 

over  registered  land,  1106,  n.,  1218—1220. 

abstract  of  title  on,  1219. 
under  Settled  Land  Acts,  300,  n. 
what  included  in  conveyance,  638 — 643. 
right  to,  by  implication,  640,  643. 
of  necessity,  640,  641. 
as  breach  of  covenant  for  right  to  convey,  1 140. 

ECCLESIASTICAL  CORPORATIONS,  alienation  by,  946. 

EDUCATION,  Board  of.     See  Board  of  Education. 

ELECTION, 

to  take  m  specie  lands  subject  to  trust  for  sale,  258,  n.,  260. 
succession  duty  on,  1289. 
purchased  in  breach  of  trust,  287. 
to  atfii-m   or   rescind   contract   induced   by  misrepresenta- 
tion, &c.,  828. 
must  be  communicated,  828. 
may  be  evidenced  by  acts,  829,  832. 
by  married  woman,  939,  940. 
between  remedies,  1074. 
as  to  bringing  action  against  princijaal  or  agent,  1088,  1089. 

ELEGIT, 

estate  by,  557 — 559,  585  and  note,  602. 
registration  of,  558,  n.,  610. 

delivery  under  writ  of,  is  not  act  of  bankruptcy,  559. 
notice  of,  559,  584—586,  610. 
what  property  can  bo  taken  under,  602. 

ENDORSEMENT, 

of  memorandum  of  conveyance  on  retained  title  deed,  693, 

694. 
of  receipt  on  conveyance,  695  and  note. 
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ENEMY, 

cannot  bring  action,  564,  899. 
contract  with,  is  void,  857. 

effect  of  Statutes  of  Limitation  on  jiosition  of,  899  and  note, 
901. 

ENFRANCHISED  COPYHOLDS,  length  of  title  to,  99  and 
note,  100,  193. 

ENFEANCHISEMENT, 

effect  of,  99  and  note,  414,  n.,  416. 
proof  of  award  of,  146  and  note, 
memorandum  of,  151,  152. 

ENGROSSMENT  of  conveyance,  696. 

ENLARGEMENT, 

of  long  terms,  368,  369. 

registration  of,  in  Middlesex  and  Yorkshire,  377,  n. 

ENROLMENT. 

stated  in  abstract,  115. 

proof  of,  138,  151,  152,  194. 

what  deeds  require,  151. 

assurances  to  charitable  uses,  151,  446,  448. 

of  separate  trust  deed,  447,  448. 
bargain  and  sale,  151,  152. 
memorandum  and  certificate  of,  151,  152. 
of  disentailing  assurance,  385,  u. 

effect  of  omission  to  enrol,  532,  n. 
costs  of,  how  borne,  735. 

ENTIRETIES,  tenancy  by,  919,  n. 

EQUITABLE  ASSETS,  222. 

EQUITABLE  CHARGE, 

when  abstracted,  110 — 112,  135,  u.,  170. 
notice  of,  110,  136. 

where  there  is  special  condition  limiting  time  for  which 
title  is  .shown,  212. 
as  an  objection  to  the  title  at  law,  1077,  u. 
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EQUITABLE  ESTATE, 

stamps  on  sale;  of,  2f»,  n.,  701. 

title  to,  170. 

effect  of  conditions  restricting  inquiiy  into  title,  212. 

descent  of,  on  death.  218—221. 

dower  in,  219. 

copyholds,  221,  222,  23o. 
liability  of,  for  debts,  223. 
passes  by  contract  of  sale,  504. 
use  of  words  of  limitation,  651,  652. 
covenants  for  title  on  sale  of,  660,  661. 
of  married  woman,  902,  903  and  note,  907,  908. 
estiite  duty  ou,  1313. 

EQUITABLE  MOETGAGE, 

whether  abstracted.  111,  112. 

power  of  sale,  conveyance  of  legal  estate,  340,  341. 

by  partner,  468,  469. 

priority  of,  476,  1032. 

EQUITIES, 

title  to,  when  abstracted,  110—112. 

purchaser  of  orjuity  of  redemption  buys  subject   to,   4  76, 

477,  479,  480. 
protection  of,  by  cautions  on  Land  Register,  1191,  1196. 
EQUITY  OF  EEDEMPTtON, 

conveyance  of,  as  root  of  title,  106,  107. 

stamps  on,  701. 
mortgage  of,  should  be  abstracted,  HI. 

passing  of  legal  estate  ou,  111. 
descent  of,  on  death,  218,  219. 
sale  of,  476—487. 

risks  run  by  purchaser,  476,  477. 
to  mortgagee,  481,  482,  847,  848. 
consolidation  of  securities  against  pm-chaser,  476,  477,  u. 
in  registered  land,  1212,  1213. 
inquiries  made  by  purcliaser  of,  478,  479. 
effect  of  purchaser  paying  off  first  mortgage,  480,  481. 
may  not  be  clogged,  486,  487  and  note, 
condition  on  sale  of,  that  mortgage  be  continued,  101,5. 
extinction  of  title  to,  in  registered  land,  1241,  1242. 
estate  duty  on,  1322. 
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EREOES.     See  Mistake. 

ESCHEAT,  215,  234. 
to  the  Crown,  236. 
lands  liable  to,  are  assets,  236. 
on  conviction,  896. 
on  outlawry,  897. 

on  dissolution  of  corporation,  962,  963  and  note, 
estate  duty  after,  1313. 

ESCEOW,  755,  n.,  1184,  1251,  n. 

ESTATE, 

of  grantee  to  uses,  172,  173,  650,  651. 
of  purchaser,  650 — 652. 

ESTATE  AGENT, 

receipt  of  rents  by,  does  not  put  purchaser  on  inquiry, 

609. 
purchase  by,  1002,  1003. 
authority  of,  to  sell  land,  1091. 

ESTATE  CLAUSE,  649,  650. 

ESTATE  DUTY,  1293—1323. 
requisition  as  to,  174,  287. 

on  death  of  joint  tenant  in  fee,  241,  242,  1319. 
mortgagee,  242 — 244. 
conditions  of  sale  as  to,  244. 
on  lands  settled  on  trust  lor  sale,  297,  1315 — 1317. 
charge  of,  ^87,  317,  1307,  1308—1314. 

on  death  of  trustee,  241—244,  1297. 
on  voluntary   conveyances,   396,   397   and  notes,    1290,  n,, 

1296  and  note, 
on  sale  of  remainder  or  reversion,  407,  408,  1313. 
on  registered  land,  1198. 
on  donationes  mortis  causa,  1290,  notes, 
temporary,  1292,  1293,  1295. 
on  timber,  1294,  n. 
allowances  in  respect  of,  1294,  n. 
persons  competent  to  dispose,  1295,  n. 

proi)erty  ])assing  on  death,  1295,  129(5  and  notes.  1310,  1311, 
1317. 
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ESTATE  hVTY —continved. 

on  annuities,  1296,  1298,  1307. 
account  for  purposes  of,  1290,  1306. 
oxemptious  from,  1297 — 1302. 

advowson,  1298. 

Indian  Government  pension,  129S.' 

small  estates,  1298. 

settlement  by  husband  or  wife,  1299,  1300. 

persons  killed  in  war,  1301,  1302. 
on  settled  property,  1302—1304. 

sold  under  power  of  sale,  1312. 
rates  of,  1305  and  note, 
persons  accountable  for,  1305,  1306. 
when  payable,  1306,  1307,  1314. 

on  real  propertj',  1306. 

on  interest  on  expectanay,  130(j. 
affidavit  as  to,  130". 
interest  on,  1307. 

mortgage  or  sale  for  payment  of,  1308. 
charge  in  favour  of  limited  owner  paying,  1308,  1323. 
certificate  of  discharge,  1308,  1309,  1322,  1323. 

whether  included  in  acknowledgment  for  production, 
086  and  note, 
commutation  or  composition  for,  1309. 
power  to  accept  land  in  satisfaction  of,  1309,  1310. 
compared  with  succession  duty,  1310 — 1313. 
on  leaseholds,  1313  and  note,  1318. 
limitation  of  Crown's  right  to  recover,  1313. 
oTi  property  subject  to  general  power  of  appointment,  1314, 

1317,  1318. 
of  revocation,  1319. 
to  special  power  of  appointment,  1318, 
1319. 
is  not  a  testamentary  expense,  1315,  n.,  131S,  u. 
is  payable  out  of  the  real  estate,  1315. 
on  death  of  joint  tenant,  1319. 
on  devise  to  issue  dying  in  testator's  lifetime,  1319. 
on  cesser  of  contingent  interest,  1319. 
on  death  of  tenant  for  life,  1319,  1320. 

how  borne  as  between  persons  beneficially  entitled,  1320, 
1321. 
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ESTATE  FUR  AUTRE  VTE, 
devise  of,  216. 
descent  of,  in  freeholds,  221,  225,  .530,  9(5.;,  n. 

in  copyholds,  217,  221. 
liability  of,  for  debts,  222,  22.3. 

ESTATE  TAIL, 

descent  of,  214,  216,  234,  235,  532. 

dower  in,  214. 

liability  of,  for  debts,  222. 

in  copyholds,  217  and  note. 

in  leaseholds,  369,  370. 

effect  of  death  on  contract  for  sale  of,  532. 

of  convict,  896,  n. 

of  married  woman,  in  freeholds,  903,  notes,  918,  n. 

copyholds,  903,  n. 

equitable,  908. 

ESTOPPEL,  744,  749,  n.,  1163,  1164. 

by  recitals,  138  and  note,  622,  623  and  note. 

of  mortgagee,  478. 

by  manifestation  of  intention,  750,  754  and  notes,  757,  760, 

774,  775. 
by  negligence,  752,  n.,  754 — 756.     . 
from  proving  error  as  to  person,  759,  760. 
by  representation,  725,  744,  827. 
by  mistake,  776. 

by  use  of  forged  instrument,  838. 
of  lunatic,  892,  ii. 
of  convict,  896,  n. 
of  married  woman,  938,  939. 
against  corporation,  955,  956. 
by  receipt,  1026,  n. 
of  vendor's  lien,  1030. 
by  judgment,  1045,  1074,  1075,  1080. 
by  production  of  land  certificate,  1180. 

ETON  COLLEGE,  450. 

EVICTION, 

by  title  paramount,  effect  on  covenants  for  title,  11.37,  1 1.38 
and  notes. 
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EVIDENCE, 

of  title,  42,  102—10,). 

of    performanco   of    covenants    in    a    lease,    79,    SO,    '.iod, 

357. 
of  contents  of  abstract,  116  srf. 
costs  of.     See  Costs. 
of  facts,  116,  131,  173,  174. 

how  diiferent  on  sales  from  proof  in  Court,  116,  132. 
of  documents  thirty  years  old,  116. 

in  official  custody,  121 — 123. 
execution  of,  43,  116— Hi),  138. 

when  forming  part  of  prior  title,  1!M. 
of  non-revocation  of  power  of  attorney,  120  and  note, 
certified  copies,  122. 
examined  copies,  122  and  note,  123. 
ofiice  copies,  122,  123. 
attested  copies,  123,  n. 
of  intestacy,  132. 

that  events  did  not  happen,  132,  174. 
as     to     avoidance    of    voluntary    conveyance,     133,    395 

396. 
as  to  exercise  of  power  of  revocation,  113. 
■    by  recitals,  42,  43,  133,  136—141,  193. 

when  deeds  are  lost,  141,  150,  151. 
by  statements  in  public  documents,  139  and  note. 
by  statutory  declaration,  140. 
irregular,  141,  142. 
of  identity,  144. 
of  devise,  161,  162. 
of  disclaimer  by  trustee,  272,  n. 
of  validity  of  lease,  352 — 354,  357. 
on  sale  of  underlease,  357,  358. 

ground  rents,  400. 

rent-charge,  of  receipt  of  rent,  434. 

advowson,  439. 
of  merger  of  tithe  rent-charge,  439,  n. 
of  intention,  in  actions  for  rectification,  784,  785. 
of  incorporation ,  957. 
of    validity    of     conveyance     apparently    voidable,     1006, 

1007. 
on  vendor  and  purchaser  summons,  1122. 
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EVIDENCE— CO?; //rtweri. 

on  sale  of  land  registered  under  the  Land  Transfer  Acts, 
1166—1168,  1170—1173. 
of  discharge  of  incumbrances,  1174,  1177. 
on  sale  by  chaiity,  1224,  1225. 

EXAMINATION  OF  DEEDS, 

purchaser  pays  expenses  of,  33,  123,  124. 
with  abstract,  importance  of,  143,  144. 
on  a  mortgage,  502. 

EXAMINED  COPY, 

definition,  122  and  note,  123,  n. 
use  of,  in  litigation,  122,  150. 
of  court  rolls  of  manor,  148. 
of  proceedings  in  Court,  149. 
of  Crown  grant,  150. 
of  chirograph  of  fine,  153. 
of  common  recovery,  160. 

EXCHANGE, 

proof  of  order,  152. 

is  not  good  exercise  of  power  of  sale,  267  and  note. 

of  settled  land  with  tenant  for  life,  990. 

title  to  lands  acquired  by,  409—411  and  notes. 

is  a  good  root  of  title.  410,  n. 

EXECUTION, 

should  bo  stated  in  abstract,  114,  115. 

of  deeds  by  attorney,  119,  120,  738— 7-JO.     And  see  Power 

OF  Attorney. 
of  power,  293  sq. 

evidence  of,  43,  116-119,  138,  194. 
defective,  293 — 296  and  notes. 

equitable  relief  against,  293,  n.,  295.  296,  928. 
in  favour  of  charity,  295,  296. 
fraudulent,  296,  297. 
of  missing  document,  presumption  as  to,  151  and  note, 
of  will,  162,  294. 

of  documents  forming  part  of  prior  title,  194. 
of  judgment,  557 — 560. 

against  property  subject  to  restraint  on  antici])ation, 
928,  n.,  932,  934. 
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EXECUTION— continued. 
of  convej'anco,  737,  738. 
costs  of.    See  Costs. 

without  payment   of   price,   effect   of.      See  LiEN  of 
Vendor. 
of  transfer  of  registered  land.  1184,  1185,  n.,  1199,  1200. 
by  transferee.  1221. 

EXECUTOR. 

sale  of  land  by,  general  condition  of  sale  on,  76. 
leaseholds,  for  payment  of  debts,  218. 
all  .executors  must  join  in,   229,    230,   232,   233  and 

note, 
to  himself,  988,  989. 
devolution  of  land  to,  229—236,  275. 
estate  par  autre  vie,  216,  217,  225. 
leaseholds,  217,  218. 
bare  trustee,  220. 

trust  or  mortgage  estates,  221,  222,  225,  530. 
estates  biil,  234,  235. 
equitable  estates  in*copyholds,  235. 
land  liable  to  escheat,  236. 
powers,  275 — 277. 
general  and  special,  221,  232. 
conveyance  by,  to  heir  or  devisee,  230,  233  and  notes. 

to    purchaser    in    execution    of    contract, 
530,  531. 
assent  of,  230,  233  and  note.     And  see  Assent. 
retainer  by,  out  of  real  estate,  232,  n. 
disclaimer  by,  232,  n. 

powers  of,  to  deal  with  estates  held  by  way  of  trust  or 
mortgage,  221,  222. 
to  sell  leaseholds,  218,  225. 

I'eal  estate,   when   implied   in  will,    225, 

226. 
by  statute,  226—231. 
before  probate,  231,  n.,  1257. 
within  what  time  must  be  exercised,  261. 
effect  of  renunciation  of  probate  on,  232  and  note, 
272,  n.,  281. 
w. — II.  51 
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'EXECVTOn—coniinued. 

powers  of,  to  execute  trusts,  273 — 280. 

to  convey  land  contracted  to  be  sold,  o'60,  531. 
when  entitled  to  sublet  leaseholds,  268,  n. 
action  for  specific  performance  by,  528. 

against,  540,  544. 
of  deceit  by,  832. 

against,  833. 
for  breach  of  contract  against,  532,  540,  544,  552. 

by,  542. 
to  set  aside  contracts  induced  by  fraud,  &c.,  851. 
right  to  pay  statute-barred  debt,  1045. 
liability  of,  for  estate  duty,  1305,  1306,  1314,  1320. 

EXEMPLIFICATION,  122. 

of  proceedings  in  Court,  149. 

of  Crown  grant,  150. 

of  fine,  153. 

of  recovery,  160. 

EXPENSES.     See  Costs. 

EXPIRED  LEASES,  need  not  be  abstracted,  110. 

EXPRESS  CONTRACT,  to  make  title,  effect  of,  204,  354,  355, 
726. 

FACTS, 

what  stated  in  abstract,  106,  110. 

what  evidence  required  of,  131  sq.,  173,  174. 

presumptions  as  to,  134,  156.     And  see  Presumptions. 

cost  of  proving,  136,  173,  174. 

condition   requiring  assumptions   of,    199,   200,   204 — 206, 

211. 
recital  of,  628. 

FAMILY,  evidence  as  to,  131,  140.  t 

FAMILY  SETTLEMENT,  as  root  of  title,  109. 

FEE  SIMPLE, 

title  to  be  made  to,  41,  95,  n. 
descent  of.     See  Descent. 

FELONY,  effect  of,  563,  564,  896. 

FEOFFMENT,  by  infant  under  custom  of  gavelkind,  875,  876. 
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FEOFFOR,  warranty  of,  94,  n. 

FI.  FA.,  writ  of,  558,  n. 

FINE, 

proof  of,  110,  138,  153,  194. 

on  admittance  to  copyholds,  216,  346 — 350. 

right  to,  ponding  completion  of  sale  of  manor,  517,  n. 
by  mamed  woman,  902,  903. 

FIRE, 

pending  completion,  505,  507. 

is  not  a  defence  to  action  for  specific  performance,  1019, 
insurance  against,  508—512. 

condition  as  to,  1333. 
before  contract,  779. 

FIRM.     See  Partnership  and  Partner. 

FIRST  REFUSAL,  effect  of  contract  to  give,  536,  n, 

FISHERY, 

grant  of,  passes  soil  of  river  bed,  420,  426. 
over  foreshore,  421. 
right  of,  is  a  profit  d  prendre,  426. 
in  tidal  waters,  421,  425. 
in  non-tidal  waters,  426. 

is  not  an  incumbrance  under  Land  Transfer  Acts, 
1167,  n. 
FIXTURES, 

condition  of  sale  as  to,  60,  61,  89. 

form  of,  71,  1349,  1350. 

on  sale  by  trustees,  271. 

stamp  duty  on  valuation  of,  703. 

FLOATING  SECURITY,  968. 

FORECLOSURE, 

effect  of  death  of  joint  mortgagee,  245,  n. 
on  power  of  sale,  343,  344. 
notice  of,  344. 
opening  of,  345. 

sale  by  Court  in  action  for,  471,  n. 
stamps  on  order  for,  702. 
under  registered  charge,  1237,  1238,  n. 
51  (2) 
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FOREIGN  MARRIAGE,  942,  943. 

FOREIGN  PRINCIPAL,  liability  of  agent  of,  1083. 

FORESHORE,  rights  over,  420,  421. 

FORFEITURE, 

of  deposit,  26,  1056,  n.,  1063,  1064. 

of  lease  for  breach  of  covenant,  352 — 354,  356,  362. 

waiver  of,  353. 

on  sale  of  underlease,  357. 
of  right  of  presentation  in  cases  of  simony,  440. 
of  outlaw's  property,  564,  897,  n. 
on  conviction,  896. 
for  convej^ance  to  alien,  898. 

into  mortmain,  944. 

FORGERY,  838,  839. 

precautions  against,  738,  1187,  n. 
of  negotiable  instruments,  839. 
of  deed  of  corporation,  962. 
of  transfer  of  registered  land,  1226. 

FRANCHISE,  433.' 

over  registered  land,  1167,  n. 

FRAUD,  2,  805  sq. 

contract  not  put  into  wi'iting  on  account  of,  12,  1013,  1095. 

as  exception  to  rule  of  constructive  notice,  249 — 253. 

of  agent,  249,  1005,  1084. 

in  execution  of  power,  296,  297,  1002,  u. 

suspicion  of,  1116. 
as  affecting  priorities   of  registration  in  register  county, 

377,  378. 
effect  of,  on  contracts,  753,  757. 

as  regards  conversion  in  hands  of  vendor,  535. 

as  regards  consent,  748. 

makes  contract  voidable,  749,  757,  758,  805,  811. 

even  if  otherwise  unlawful,  862. 
as  against  assigns  of  contractor,  758,  832. 
on  negotiable  instruments,  749,  758. 
relief  against,  654. 

cannot  be  had  in  vendor  and  purchaser  summons,  1123. 
covenants  for  title  obtained  by,  661,  1160,  1161. 
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FRAUD — continued. 

precautions  against,  I'SH,  1187,  n. 

by  concealment  of  facts,  766,  769,  770. 

by  acceptance  of  mistaken  offer,  77.3,  802. 

at  common  law,  806 — 811. 

in  equity,  811—816. 

as  defence  to  action  on  contract,  806,  811,  1013,  1095. 

as  ground  for  rescission,  811,  812,  816,  829  sq.     And  see 

Rescission. 
damages  for,  806,  8.'35. 

wbat  must  be  proved  in  action  for,  816 — 822. 
by  representation  that  infant  is  of  full  age,  873,  874,  884. 
liability  of  married  woman  for,  936 — 938. 

FRAUDS,  STATUTE  OP.     See  Statute  of  Frattds. 

FREEBENCH,  214,  n.,  216. 

not  affected  by  Land  Transfer  Act,  229,  235. 

FREEDOM  FROM  INCUMBRANCES, 

covenant  for,  652,  1135.     And  see  Covenants  for  Title. 
breach  of,  1141,  1143. 

FREEHOLD, 

length  of  title  to,  94—102. 

title  to,  on  sale  of  leaseholds,  98—101,  192. 

on  contract  to  grant  lease,  97,  n.,  101. 
devolution  on  death.     See  Descent. 
of  married  woman,  alienation  of,  902. 

FRIENDLY  SOCIETY, 

assurance  of  land  of,  969,  970. 
mortgages  to,  974. 

FURTHER  ASSUR.INCE,  covenant  for,  652,  1135,  1148—1152. 
And  see  Covenants  for  Title. 


GAMING  CONTRACTS,  860. 

GAVELKIND, 

descent  of  lands,  216. 
e.\change  of  lands,  410,  n. 
feoffment  by  infant,  875,  876. 
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GENERAL  DEVISE, 
as  root  of  title,  106. 
And  see  Devise. 

GENERAL  OCCUPANT,  965,  n. 

GENERAL  POWER  OF  APPOINTMENT. 

See  Power  of  Appointment. 

GENERAL  WORDS,  637,  838. 

GIFT, 

estate  duty  on,  396,  397  and  notes,  1291,  notes,  1296.  n. 

where  presumption  of  undue  influence  exists,  843. 

to  solicitor  by  client,  845,  979. 

by  infant,  872,  n. 

to  trustee  by  cestui-que-trust,  979. 

GOOD  LEASEHOLD  TITLE, 

registration  with,  does  not  affect  vendor's  lien,  1029. 

estates  excluded  from  effect  of,  1168,  n.,  1173,  1194. 
what  title  required  on  sale,  1171,  1207. 
searches,  1194. 

GOOD  MARKETABLE  TITLE,       • 

iinder  special  conditions,  200. 

whether  trustees  should  require,  289,  290  and  notes. 

on  mortgage,  500—502. 

whether  vendor  bound  to  show,  1077,  1078. 

GOOD  ROOT  OF  TITLE.     See  Root  of  Title. 

GOODWILL,  stamp  duty  on,  703. 

GRANTEE  TO  USES, 

estate  of,  172  and  note,  173,  650,  651. 
covenants  for  title  with,  660. 
corporation  cannot  be,  945. 

GROUND  RENT. 

when  objection  to  title,  176,  351. 
definition  of,  398  and  note, 
sale  of,  398-401. 
apportionment  of,  7H. 
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GUARDIAN, 

transactions  of,  with  ward,  842,  977. 
assurance  of  land  of  infant  by,  877. 

under  Settled  Land  Acts,  878. 
of  lunatic,  888. 
gifts  to,  by  ward,  979. 
liability  of,  for  estate  duty,  1306. 


HABENDUM,  how  abstracted,  113. 

HARDSHIP, 

specific  performance  refused  for,  39,  44,  45,  199,  726,  768, 

773,  1104,  1105. 
discbarge  of  incumbrances  by  payment  into  Court,  622. 
innocent  misrepresentation,  724,  726,  793,  826. 
mistake,  775 — 777. 
inadequacy  of  consideration,  849. 
in  vendor  and  purchaser  summons,  1124. 

HEDGE,  presumption  as  to  ownership  of,  431. 

HEIR, 

descent  to,  of  estate  in  fee  simple,  215,  234,  529. 
tail,  216,  234,  235,  532. 
pur  autre  vie,  216. 
copyholds,  216,  217,  235,  533, 
trust  or  mortgage  estates,  219,  220. 
liability  of,  to  specialty  debts,  222 — 224. 
sale  by,  223,  224. 
entitled  to  grant  of  administration  under   Land  Transfer 

Act,  229,  n. 
conveyance  to,  by  personal  i-epresentatives,  230,  233  and 

notes, 
of  trustee,  when  entitled  to  execute  trust,  273,  274. 
avoidance  of  unregistered  conveyances  and  wills  by,  376, 

377,  380. 
of  purchaser,  descent  to,  of  land  contracted  to  be  bought, 
506,  541—544. 
takes  subject  to  vendor's  lien  for  price,  542, 

543  and  note, 
party  to  action  for  specific  performance,  544. 
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HEIR — continued. 

of  vendoi",  conveyance  by,  529. 

descent  of  land  contracted  to  be  sold  to,  532,  533. 
party  to  action  for  specific  performance,  529,  n., 

531,  n.,  540. 
right  to   rents  and  profits  pending  completion, 

534,  536. 
may  exercise  vendor's  right  to  rescind,  831. 
breach  of  covenant  for  quiet  enjoyment  by,  1144. 
liability  of,  on  covenant  for  further  assurance, 

1149. 

HEEIOTS, 

attached  to  freehold  land,  176,  n. 

registered  land,  1166,  n. 

HOLDING  OVER,  as  evidence  of  part  performance,  14. 

HOLDING  TITLE,  200,  205,  208. 

HOTEL,  conditional  sale  of,  1019. 

HUSBAND, 

as  witness  on  questions  of  legitimacy,  158,  n. 
rights  of,  on  death  of  wife,  to  freeholds,  215. 

copjholds,  216. 
Liability  of,  on  contract  by  wife,  562. 

conciuTence  of,  where  wife  has  married  pending  completion, 
562,  563. 
in  conveyance  by  wife,  902,  903.     And  see 
Concurrence. 
no  presumption  of  undue  influence  over  wife,  843. 
community  of  goods,  942. 
when  exempted  from  estate  duty,  1299,  1301. 

settlement  estate  duty,  1303. 
legacy  and  succession  duty,  1261,  n. 
And  see  Married  Woman. 


IDENTITY, 

proof  of,   is  one  of   vendor's  chief  duties,   33,  41,  43—45, 
144,  145. 
duty  of  conveyancer  as  to,  173. 
failure  to  prove,  is  a  breach  of  contract,  43. 
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IDENTITY— continued. 

condition  as  to,  65,  145,  210. 

effect  of,  145. 
evidence  of,  144. 
affidavit  as  to,  for  payment  out  of  Coui't,  154. 

ILLEGALITY,  854—867. 
what  is,  854-860. 
effect  of,  on  contract,  860 — 862. 

where  induced  by  fraud,  duress,  &c.,  860 — 862. 
recovery  of  money  paid  under  void  contract,  860 — 862. 
where  property  is  deposited  with  a  stakeholder,  862, 
863. 
known  only  to  one  party,  861. 
is  defence  to  action  on  contract,  1076,  1079. 

for  specific  performance,  1095. 
supervening  since  formation  of  contract,  866,  867,  1041. 

IMMOEALITY  in  contract,  856. 

IMPLIED  CONDITIONS, 

in  open  contract,  41 — 51,  100,  101. 
on  sale  by  auction,  69,  70. 

IMPLIED  POWERS  of  executors,  225,  226. 

IMPLIED  WAIVER  of  contract,  1011—1014. 

IMPOSSIBILITY  OF  PERFORMANCE, 

discharge  of  contract  by,  1018—1022,  1041. 
recovery  of  deposit,  1021,  1022. 
'    where  contract  is  partly  performed,  1021,  1022. 
owing  to  change  in  the  law,  866,  1020,  1021. 
in  vendor  and  purchaser  summons,  1126. 

IMPRISONMENT  of  married  woman  for  debt,  932. 

IMPROVEMENTS, 

inquiry  as  to  charges  for,  177,  317. 
statutory  charges  for,  177. 

pending  completion,  purchaser  takes  benefit  of,  505,  507. 
vendor  is  not  bound  to  make,  513. 
by   purchaser,   no   allowance  for,    on 
rescission,  1071. 
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IMPROVEMENTS— conftnwf'f^. 

recovery  of  value  of,  by  trustee  for  sale,  999. 

by  purchaser  on  eviction,  1155 — 1157. 
wbere  contract  is  rescinded  after  com- 
pletion, 836,  837,  852. 

IMPUEE  PERSONALTY,  gift  of,  to  cbarity,  450,  455. 

INADEQUACY  OF  PRICE, 

on  sales  under  the  Settled  Land  Acts,  332,  1004. 
on  sale  of  reversion,  408,  850,  851  and  notes, 
is  not  a  ground  for  rescission,  848,  849. 

for  resisting  specific  performance,  849,  1102, 
1104. 
INCAPACITY,  869—974. 
of  trustee,  473. 
pending  completion,  528. 
of  persons  entitled  after  death,  of  vendor,  536. 
of  parties  to  conveyance,  615. 
And  see  Capacity. 

INCLOSURE, 

proof  of  award  of,  147,  n. 

title  to  allotments  under,  409  and  notes. 

INCLOSURE  COMMISSIONERS,  147,  n.,  152,  589,  590,  592. 

INCORPORATION,  evidence  of,  when  required,  957. 

INCORPOREAL  HEREDITAMENTS, 
length  of  title  to,  98  and  note,  433. 

on  contract  to  create,  434. 
registration  of  title  to,  382,  1214,  1215. 
sale  of,  433,  434. 
assurance  of,  to  charity,  441*,  450. 

INCREMENT  VALUE  DUTY.  696. 
on  transfers  on  sale,  705 — 712. 
exemptions  from,  706  and  note, 
payable  by  transferror,  707,  709. 
what  stamps  are  employed,  708. 
duty  of  vendor  in  respect  of,  709,  710. 
whether  contract  or  ( onveyance  should  be  stamped,  710. 
conditions  of  sale  as  to,  711,  712. 

form  of,  1335. 
payable  on  death,  1323 — 1328. 

Volume  1.  ends  with  page  867. 


INDEX.  1679 

INCREMENT  VALUE  DVTY— continued. 
on  leaseholds,  I'.VH,  13"2o. 
power  to  raise  money  to  pay,  1325. 
on  settled  land,  1325 — 1327. 
paid  by  mortgagee,  1326. 

INCUMBRANCE, 

land  tax  and  tithe  rentcharge  are  not,  176. 

inquiry  for,  255,  256. 

priority  of,  476—480,  483—485. 

form  of  conveyance  where  land  subject  to,  619,  620. 

discharge  of,  by  payment  into  Court,  621,  622. 

notice  of,  before  payment  of  price,  625 — 627,  1033. 

sale  of  property  to  remain  subject  to,  643— 645. 

where  land  isregistered, 
1211  —  1214. 
covenant    against,    522,     523,     n.,     644,     664.       And    see 
COVEXANTS  FOR  TiTLE. 

may  afford  set-off  against  price,  1033. 

on  registered  land,  1173 — 1178.   And  see  Registered  Land. 

INCUMBENT  r,f  benefice,  ettect  of  death  pending  completion, 
443,  507,  579. 

INDEMNITY, 

against  defect  in  title,  665. 

when  vendor  entitled  to,  667 — 672. 

on  sale  of  leaseholds,  80,  81,  667—670. 
in  registered  land,  1209. 

land  subject  to  restrictive  condition,  670 — 672. 
rent  or  charge,  S3, 
against  liability  on  covenant  to  produce  deeds,  682. 
specific  performance  with,   cannot  be  enforced   by  either 

party,  733. 
on  rectification  of  Land  Register,  1223,  1226,  1227. 

INDEPENDENT  ADVICE,  where  necessary,  845,  847,  848. 

INDIAN  GOVERNMENT  PENSIONS,  estate  duty  on,  1298. 

INDORSED  RECEIPT,  695  and  note. 

does  not  work  an  estoppel,  1026  and  note. 

INDUSTRIAL  SOCIETY,  962,  970-974. 
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INFANCY, 

effect  of  concealment  of,  874. 

on  period  of  limitation,  1046. 
as  breach  of  covenant  for  right  to  convey,  1140. 

And  see  Infant. 

INPANT, 

trustee,  conveyance  of  legal  estate  of,  473,  537,  n. 
title  on  sale  by  Court  of  estate  of,  473. 

vesting  order  as  to,  473,  537,  n. 
mortgage  of  estate  of,  499,  n. 
capacity  of,  2,  870—886. 
definition  of,  870. 

contracts  of,  are  voidable,  870,  879,  885. 
for  necessaries,  880  and  note, 
ratification  of,  881,  886. 

must  be  repudiated  within  reasonable  time,  882. 
disclaimer  by,  870,  871. 
conveyance  by,  871 — 873. 

when  valid,  874—877. 

under  custom  of  gavelkind,  875,  876. 

avoidance  of,  872—874,  884. 

against  purchaser  for  value  without  notice,  873. 
marriage  settlement  of,  871,  n.,  87.6,  877  and  notes,  941,  942. 
fraudulent  representation  of  full  age,  873,  874,  884. 
mortgage  by,  is  void,  872. 
gift  by,  872,  n. 

power  of  attorney  of,  874.  ' 

exercise  of  powers  by,  874,  875. 
cannot  make  will,  875  and  note, 
receipt  of,  875. 

disentailing  assurance  of,  877. 
covenant  of,  to  settle  after- acquired  property,  877. 
negotiable  instruments  given  by,  880,  881  and  notes, 
lease  and  sale  of  lands  of,  878,  879. 
recovery  of  price  paid  by,  884,  885. 

deposit  paid  by,  886. 
vendor's  lien  against,  885,  886. 
specific  performance  in  favour  of,  883,  886,  1106. 

INHIBITION,  1178. 

to  guard  equitable  estates  or  rights,  1181,  1189,  1196. 
pending  registration  of  purchaser,  1185. 
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mBlBlTlO^— continued. 

neglect  to  procure,  as  evidence  of  intention  to  affirm  void- 
able convej'auce,  1191. 
to  protect  contract  for  sale,  1199. 
settlement,  1209. 

INITIALS,  when  sufficient  signature  to  contract,  9,  n. 

INJUNCTION, 

to  prevent  breach  of  restrictive  covenants,  491,  497. 

in  action  for  specific  performance,  518. 

to  restrain  waste  bj^  vendor  in  possession,  518,  519. 

by  purchaser  in  possession,  521,  525. 
vendor  from  parting  with  land  sold,  565. 

INNOCENT  MISREPRESENTATION,  807,  813-815. 

as  a  defence  to  action   for   specific  performance,  44,   45, 

610,  826,  827,  1095,  1103,  llOi. 
after  completion,  610,  722,  813,  814. 
as  a  ground  for  rescission,  610,  1034. 
specific  pei'formance  with  compensation  in  cases   of,   723, 

732. 
in  vendor  and  purchaser  summons,  1123,  1124. 

INQUIRY, 

vendor  is  bound  to  answer,  135,  178. 

as  to  marriage  settlement,  135,  563. 

what,  made  on  sale,  175 — 179,  254 — 256,  579,  607 — 610. 

as  to  chief  rents,  easements,  &c.,  175,  176. 

as  to  statutory  charges,  177,  178,  607,  608  and  note. 

as  to  party  walls,  178. 

as  to  payment  of  debts,  228,  261. 

conveyancer's  duties  as  to,  239 — 244,  254 — 256. 

as  to  incumbrances,  256. 

as  to  exercise  of  powers,  299. 

on  sales  under  the  Settled  Land  Acts, 

as  to  notice  to  trustees,  301,  302,  304. 

as  to  existence  of  trustees,  303,  304. 

as  to  exceptions  out  of  power  of  conveyance,  328,  329, 
331. 
on  sale  under  power  in  mortgage,  335 — 338. 
of  tenant  on  sale  of  reversion,  399,  407,  n.,  608,  609. 
rent-charge,  434. 
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INQXHRY—conthiued. 

on  purchase  of  equity  of  redemption,  478,  479. 

on  transfer  of  mortgage  as  to  state  of  mortgage  debt,  503. 

on  marriage  pending  completion,  563. 

us  to  paj'ment  of  outgoings,  608,  609. 

as  to  boundaries  of  property,  610. 

as  to  title  in  action  for  specific  performance,  166,  n.,  1111 

and  note,  1118. 
on  sale  of  registered  land,  1197,  1198. 
form  of,  1355,  1356. 

INQUISITION, 

as  to  Crown  debts,  581. 

in  lunacy,  888,  890,  893,  895. 

INSOLVENCY.     See  Bankruptcy. 

IN  SPECIE,  election  to  take.     See  Election. 

INSPECTION, 

of  property  by  purchaser  before  completion,  610 — 612. 

before  purchase,  763. 

of  entries  in  land  register,  1170. 

INSTALMENTS, 

vendor's  lien  where  price  payable  by,  1028. 
succession  duty  payable  by,  1269  and  note, 
estate  duty  payable  by,  1307. 

INSTRUMENT  OF  DISCHARGE, 

of  registered  incumbrance,  1175 — 1177. 
included  in  instrument  of  transfer,  1177,  1178. 

INSURANCE  against  fire,  508—512. 

INTERESSE  TERMTNI,  372. 

INTEREST, 
on  deposit, 

right  of  stftkeholder  to,  27,  28,  1068,  n. 

recovery  of,  by  purchaser  on  rescission,  834,  1052  and 

note,  1068,  1127. 
purchaser's  lien  for,  1053. 

Volume  I.  ends  with  page  867. 


INDEX.  lf)83 

INTEREST— continued. 
on  purchase-money, 

under  open  contract,  50,  51,  515,  525,  717,  718. 
rate  of,  50,  n.,  92. 

avoided  by  appropriation   by   purchaser,    51,    60, 
524,  718. 
under  special  conditions,  07,  08,  75,  n.,  85,  n.,  92,  515. 
719—721. 
form  of,  74,  92,  1337,  1353. 

effect  of  appropriation  by  purchaser,   68,  75,  n., 
92,  719. 
on  sale  of  reversion,  408. 
of  advowson,  444. 
on  rescission,  834,  836,  1052,  1057. 

for  duress  or  undue  influence,  852,  853. 

for  improper  sale  by  person  in  fiduciary  position, 

998,  1004. 
for  non-fulfilment  of  condition  subsequent,  1017. 
purchaser's  lien  for,  1053. 
in  lieu  of  notice  to  redeem  mortgage,  125,  n.,  126,  n.,  165. 
in    case    of    vendor's   lien    for  unpaid    pxirchase  money, 
1026. 
how  much  arrears  can  be  recovered,  1047,  1048. 
on  idle  purchase  money,  when  recoverable,  1070. 
rate  of,  on  mortgage,  486  and  note. 
on  estate  duty,  1307. 

INTENTION,    contract   induced    by   a   representation    as    to, 
818,  n. 

INTERMEDIATE    TRUSTEES,    when    necessary   parties    to 
conveyance,  614,  615. 

INTESTACY, 
proof  of,  132. 

devolution  on.     See  Descent. 
title  on,  230,  231  and  note,  380  and  note. 
aSidavit  of,  378,  380,  n. 
rights  of  legitimated  children  on,  159,  n. 
legacy  duty,  1258. 
succession  duty,  1263. 
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* 

INVESTIGATION  OF  TITLE, 
costs  of.     See  Costs. 
how  carried  out,  35,  36. 
on  mortgage,  498 — o02. 
on  transfer  of  mortgage,  502,  503. 
to  registered  land.     See  Registered  Land. 

IRREGULAR  EVIDENCE,  when  accepted,  141—143. 

IRREVOCABLE  POWER  OF  ATTORNEY,  120. 

ISLAND,  title  to,  419. 

ISSUE, 

presumption  as  to  death  without,  157,  n. 

exercise  of  power  of  appointment  amongst,  297,  298. 


JOINT  ACCOUNT  CLAUSE,  when  abstracted,  113,  238,  n. 

JOINT  TENANT, 

estate  duty  on  death  of,  241,  244,  1319. 

requisitions  on  death  of,  241 — 244. 

contract  for  sale  of  share  of,  enforced  against  survivors,  572. 

specific  performance  against,  572. 

right  of,  to  production  of  deeds,  688,  n. 

corporation,  946. 

registration  of,  under  Land  Transfer  Acts,  1222. 

JOINTURE, 

conveyance  under  Settled  Land  Acts  free  from,  308,  309, 

314. 
estate  duty  on  cesser  of,  1296. 

partly  borne  by  jointress,  1320,  1321. 

JOURNEYS,  costs  of,  123  and  note,  124. 

JUDGMENT, 

effect  of,  on  vendor's  power  of  rescission,  72,  u.,  188. 

charge  of,  557—559,  581—584,  602. 

on  estate  tail,  222. 

against  vendor,  ponding  completion,  557 — 559, 

search  for,  581—587,  1196. 

necessity  of  registration  of,  581,  582. 

against  married  woman,  931 — 934. 

I 
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JVBGUE'NT—coutinui-d. 

merger  of  right  of  action  in,  1045  and  note,  1074,  1075. 

of  obligation  in,  1074,  1080. 
estoppel  b}',  1045  and  note,  1075,  107(J,  1080. 
effect  of,  1073—1070,  1117. 
enforcement  of ,  1119,  1120. 
effect  of  registered  transfer  for  value  on,  1 195. 

JUDGMENT  CREDITOR, 

sale  hy  Court  in  action  by,  472,  n.,  555. 
charge  of,  extinguished  by  registered  transfer  for  value, 
1195. 

JUDICIAL    SEPARATION,    effect   of,    on   mutual  rights   of 
husband  and  wife,  909—911,  92G. 

JURISDICTION, 

to  order  sale  of  land,  471,  n.,  472. 

of  Courts  of  Equity,  in  cases  of  rectification,  781. 

delivery  or  cancellation  of 
deeds,  811. 
action  for  deceit,  812. 
to  administer  trusts,  996  and  note, 
to  enforce  si3ecific  performance,  1096 — 

1101. 
in   vendor   and    purchaser    summons, 
1125,  1126. 
of  Palatine  Courts,  996,  n. 
of  County  Courts,  996,  n.,  1120,  1121. 


KING,  capacity  of  wife  of,  926. 


LACHES, 

right  to  enforce  restrictive  covenants  lost  bj-,  497. 
discharge  of  obligations  arising  from  breach  of  contract  by, 

1048,  1049. 
defence  to  action  for  specific  performance,  1109,  1110. 

LAKE,  title  to  soil  of,  422. 

w. — II.  52 
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LANCASTEE, 

search  for  lis  pendens  in,  597. 

equitable  jurisdiction  of  Chancery  Courts,  996,  n. 

LAND  CERTIFICATE, 

duty  of  vendor  to  produce  or  deliver  to  purchaser,  1169, 

1179. 
loss  or  destruction  of,  1169,  1170. 

possession  of,  is  not  sufficient  evidence  of  title,  1172,  1173, 
1179. 
proprietor  of  registered  charge  not  entitled  to, 

1173,  n. 
mortgagee  is  advised  to  require,  1244. 
charge  by  deposit  of,  1179,  1180. 

must  be  produced  on  registration  of  restrictive  conditions, 
1222. 
on  purchase  from  registered  incumbrancer,  1234,  1237. 

LAND  CHAEGES, 
inquiry  as  to,  177. 
definition  of,  437,  n. 
registration  of,  437,  438,  588. 
search  for,  588—593,  598. 

on  purchase  of  registered  land,  1195. 

LAND  COMMISSIONERS,  146,  u.,  147,  n.,  152,  377,  n.,  589, 
592. 

LAND  EEGISTEE, 

vendor  is  bound  to  give  authority  to  insjject,  1 1 70. 
search  in,  1171,  1196,  1197. 

LAND  EEGISTEATION.     See  Registered  Land. 

LAND  TAX, 

inquiry  as  to,  176. 

sale  free  from,  176,  n. 

is  not  an  inciimbraucc,  176,  716,  1038. 

up2)ortioument  of,  716. 

on  registered  land,  1166,  n. 
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LANDS  CLAUSES  ACTS, 

efPect  of  compulsory  ])urcliase  undor,  on  restrictive  cove- 
nants, 492,  n. 
service  of  notice  to  treat  under,  1020,  n. 
right  to  compensation  under,  is  assignaLle,  1021,  n. 
vendor's  lien  on  compulsory  sale  under,  1028,  1029. 
costs  of  arbitration  under,  1029,  n. 

LATENT  AMBIGUITY,  751,  n..  760. 

LATENT  DEFECTS,  611,  612,  723. 
of  title,  764  and  note, 
effect  on  si3ecific  performance,  76j — 767. 

LEASE, 

production  of,  on  sale,  97,  98,  100. 

by  assignee  in  aid  of  lessor,  127,  n. 
condition  of  sale  as  to,  351. 
in  registered  land,  1208. 
how  parallel  to  contract  for  sale,  97,  764,  n.,  790. 
meaning  of,  in  contract  for  sale,  80,  101,  ii.,  1(J4,  184,  n., 

350,  1207. 
title  in  case  of  contract  to  grant,  97,  n.,  101,  192. 
as  root  of  title  to  freehold,  107. 
expired,  need  not  be  abstracted,  110. 
for  a  year,  proof  of,  153. 
unusual  covenants  in,  164,  351,  357,  1208. 
not  authorized  by  trust  for  sale,  268,  269. 
of  settled  land,  283,  322. 

notice  of  intention  to  make,  to  be  given  to  trustees, 

303,  304. 
where  tenant  for  life  has  assigned  his  life  estate,  322. 
at  common  law,  effect  of,  323. 
to  tenant  for  life,  990. 
defective  execution  of  power  to  make,  293,  n. 
affidavit  as  to  performance  of  covenants  in,  358. 
merger  of,  367,  368. 

option  to  purchase  freehold  contained  in,  370 — 372. 
registration  of,  in  Middlesex  or  Yorkshire,  378,  379. 
surrender  of,  need  not  be  registered  under  Laud  Transfer 

Acts,  383. 
of  public-house,  effect  of  refusal  to  renew  licence  of,  490. 

52  (2) 
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LEASE — continued. 

remedy  under  agreement  for,  402— JOl,  7S*0,  1123,  n. 

of  charity  lands,  459 — 463. 

restrictive  covenant  implied  in  making,  494. 

expiration  of,  pending  contract  for  sale,  515. 

covenant  for  validity  of,  658,  1133,  1134,  1139. 

of  infant's  land,  878,  879. 

to  infant,  effect  of,  882. 

in  vendor  and  purchaser  summons,  1123,  n.,  1130. 

as  breach  of  covenant  for  right  to  convey,  1139. 

of  registered  land,  1207—1209. 

notice  of,  in  land  register,  1167,  n.,  1178,  1179. 

abstract  of  title  on  grant  of,  1219. 

when  not  an  incumbrance  under  the   Land  Transfer 
Ajcts,  1167,  n. 

rights  of  mortgagee  to  enforce,  1240  and  note. 

long  terms   for  mortgage  purposes,    1245 — 1249  and 
notes. 

LEASEHOLDS, 

length  of  title  to,  97—101. 
title  of  lessor,  98—100,  192. 

on  purchase  by  trustees,  289,  290  and  notes, 
of  registered  land,  1207. 
duty  of  conveyancer  on  purchase  of,  164,  350  sq. 
devolution  on  death,  217,  218,  534. 
assent  of  executors  to  bequest  of,  218. 
power  of  executors  to  sublet,  268,  n.,  269. 
to  sell  or  mortgage,  218. 
of  trustees  to  sublet,  269. 
of  mortgagee  to  convey  whole  term,  341. 
sale  by  way  of  underlease,  269. 
sale  in  lots,  269,  363. 

conditions  of  sale  on,  SO,  351.     And  see  Conditions  of 
Sale. 
subject  to  covenant  against  assignment,  359 — 361,  1066. 

declaration  of  trust  of,  360. 
sale  of  part  of  demised  land,  361 ,  362. 
renewable,  363 — 365. 
long  terms,  368,  369. 

in  registered   land  for  mortgage  purposes,  383,   384, 
1245 — 1249  and  notes. 
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LEASEHOLDS-roHfm»«7. 

settled  on  trust  to  go  with  freeholds,  ,'569,  370. 
in  Middlesex  and  Yorkshire,  .378,  379, 
unregistered  will  of,  379  and  note, 
registered   under  Land  Transfer  Acts,  383,  384  and  notes 
386. 

for    mortgage    purposes,    383,    384,    1245—1249    and 
notes, 
voluntary  assignment  of,  395. 
sale  of  reversion,  398 — 406. 
incidence  of  rent  pending  completion,  521. 
death  of  vendor  pending  completion,  534. 
of  bankrupt,  546,  551,  1359. 

when  time  of  the  essence  of  the  contract  on  sale  of,  576. 
indemnity  on  sale  of,  667 — 670. 

condition  as  to,  80. 
purchase  of,  by  infant,  884,  885. 
power  of  aliens  to  hold,  898  and  note, 
of  married  woman, 

conveyance  of,  by  husband,  903,  905,  920. 
effect  of  divorce  on,  912. 
descent  of,  to  husband,  917. 
of  corporation,  effect  of  dissolution  on,  964  and  note,  965. 
registered  mortgage  of,  1243,  n. 
probate  duty,  1257. 
succession  duty,  400  and  note,  401,  1258,  1260,  1267,  1269. 

when  settled  on  trust  for  sale,  1282. 
legacy  duty,  1258,  1259,  1261,  n. 
account  duty,  1 290. 
additional  succession  duty,  1292. 
temporary  estate  duty,  1292,  1293. 
estate  duty,  1313  and  note,  1318. 

LEGACY  DUTY,  1258—1260. 
requisitions  as  to,  174,  1260. 
on  leaseholds,  1258,  1259,  1261,  n. 
on  annuity,  1258. 

exemptions  from,  1258,  1202,  n.,  1303,  n. 
charge  of,  1259. 

on  legacies  payable  out  of  real  estate,  1260. 
rates  of,  1261,  n. 
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LEGAL  ESTATE, 

liassing  of,  by  estoppel  iu  mortgage  of  eqviity  of  redemption, 
111,  622,  623,  n. 
by  unregistered  deed,  374,  375. 
in  leaseholds,  383,  386. 

on  sale  of  land  registered  under  tbe  Tiand  Transfer 
Acts,  383—386,  1175. 
of  charity  lands,  463,  464. 
to  new  trustees  of  charity,  464. 
on  contract  for  sale,  504. 
on  decree  of  rectification,  804. 
on  avoidance  of  contract  by  infant,  870,  871. 
on  conveyance  by  infant,  872,  873  and  note, 
by  receipt  of  trustees  of  building   society  for 

mortgage  money,  970 — 972. 
on  improper  exercise  of  authority  to  sell,  1003, 

1004. 
on  conveyance  containing  recital  of  seisin,  1163, 
1164. 
presumption  of  conveyance  of,  134. 

outstanding,  on  relief  against  improper  execution  of  power, 
296,  297. 
on  improper  sale  under  Settled  Land  Acts,  334,  1004. 
conveyance  of,  by  equitable  mortgagee,  340,  341. 
in  property  of  partnership,  devolution  of,  465,  466,  469. 

sold  by  order  of  Court,  472,  473. 
bj''  elegit,  557. 

eifect  of  vendor  obtaining,  when  outstanding,  622 — 624. 
should  be  conveyed  direct  to  purchaser,  622^624. 
on  liquidation  of  company,  967. 

LEGAL  TENDER,  745  and  note. 

LEGATEE  OP  LEASEHOLDS,  title  of,  218. 

LEGITIMACY,  presumption  as  to,  157 — 159  and  notes. 

LENGTH  OF  TITLE,  94—102.     And  see  Title. 

LESSEE, 

inquiry  of,  on  sale  of  roversioji,  399,  400. 
right  of  fishing  and  sporting,  427,  428. 
sale  by  lessor  to,  525 — 527. 
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LESSOR, 

constructive  notice  of  title  of,  1 92. 

forfeiture  by,  1557,  358. 

consent  of,  to  assignment  of  lease,  359 — 361. 

LETTEE, 

acceptance  by,  15 — 19. 
contracts  by,  4,  15 — 19,  40. 

LETTERS  OF  ADMINISTRATION, 

as  proof  of  intestacy,  132. 

death,  142. 
in  respect  of  real  estate,  229  and  note, 
whether  included  in  acknowledgment  for  production,  685. 
production  of,  1257. 

LIBEL,  as  consideration  for  sale,  856. 

LICENCE, 

to  assign  lease,  359 — 361. 

when  dispensed  with,  359,  n. 

vendor's  duty  to  obtain,  359. 

damages  recoverable  by  purchaser  where  vendor  fails 
to  obtain,  1066,  1067. 

in  registered  land,  1208,  1209. 
in  mortmain,  944,  957. 

LICENSED  PROPERTY, 
sale  of,  488—490. 

time  of  the  essence  of  the  contract,  488. 
compensation  for  non-renewal  of  licence,  489. 

charge  on  licences,  489. 
effect  on  lease  of  refusal  to  renew  licence,  490. 

LIEN, 

of  solicitor.     See  Solicitor. 

of  vendor  for  price,  49,  53,  506,  516,  524. 

enforcement  of,   52  and  note,   53,    1030,    1031,    1058, 
1060. 
by  sale  under  order  of  Court,  471  and 

note,  1032. 
against  what  jjersons,   573   and   note, 

1030,  1031. 
by  entry  into  possession,  1058. 
by  re-sale,  1060. 
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LIEN — continued. 

of  vendor  for  price — continued. 

passes  to  executors  on  death,  pending  completion,  534. 

purchaser's  heir  or  devisee  takes  subject  to,  542,  543. 

on  sale  of  land  in  Middlesex  or  Yorkshire,  374,  n.,  1029. 

against  infant,  885,  886. 

waiver  of,  1026—1028,  1120. 

on  sale  in  consideration  of  annuity,  1028. 

interest  on,  1026. 

effect  of  acceptance  of  negotiable  security  on,  1027. 

estoppel  against,  1030. 

on  compulsory  sale  under  Lands  Clauses  Acts,  1021  and 
note,  1028,  1029. 

when  statute-barred,  1047. 

gives  equitable  right  to  title-deeds,  1031,  1032. 

arrears  of  interest  on,  1047,  1048. 

does  not  extend  to  expenses  of  sale,  1065,  n. 
of  trustees  of  satisfied  terms,  366. 
of  judgments,  557 — 559,  581 — 584. 
of  intermediate  trustees,  614,  615. 
of  purchaser,  on  rescission  of  contract,  834,  1053,  1054. 
for  damages,  1073. 

in   vendor   and  purchaser   summons,    1127. 
1128. 
of  lender  of  purchase  money,  1033. 
by  deposit  of  land  certificate,  1179,  1180. 
of  Crown  for  estate  dut}-,  1312. 

LIFE  ESTATE, 

in  freeholds,  length  of  title  to,  96,  100. 
rights  of  assignee  of,  321 — 324. 
in  benefice,  440 — 443. 

And  see  Tenant  for  Life. 

LIGHT,  rights  of  vendor  and  purchaser  to,  642,  643. 

LIMITATION 

of  estate  of  gi-antee  to  uses,  172,  173,  050,  651. 
of  purchaser,  650 — 652. 
of  corporation,  962,  n. 
of  vendor's  liubilitj'  on  covenants  for  title,  644 — 647,  656, 
659,  662. 
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LIMITATIONS,    STATUTE    OF.      S.-o    Statute   of  Limi- 
tations. 

LIQUIDATED  DAMAGES,  lOGl,  11  no,  1101. 

LIQUIDATOR  OF  COMPANY, 
conveyance  by,  967. 
sale  by,  to  himself,  991. 

LIS  PENDENS, 

registration  of,  224,  593,  594. 

foreclosure  proceedings  as,  344. 

effect  of,  on  vendor's  action  for  specific  performance, 
1113. 
searcii  for,  593,  594,  597. 
official,  604. 

on  purchase  of  registered  land,  1195,  1196. 
notice  of,  594. 

LIVERY  of  seisin  on  conveyance  by  infant  under  custom  of 
gavelkind,  875. 

LOAN, 

damages  for  breach  of  contract  to  make,  500  and  note, 
to  infant,  880,  881. 
lien  founded  on,  1033. 

LOCAL  AUTHORITY,  inquiry  as  to  charges  made  by,  177, 

178. 

LOCAL  GOVERNMENT  BOARD,  947. 

LONDON, 

compulsory  registration  in,  381,  n. 

custom  of,  as  regards  married  women  trading,  926. 

LONG  TERM  created  for  mortgage  purposes,  registration  of, 
1245— 1249  and  notes. 

LOST  TITLE  DEEDS,  105. 

recitals  may  be  good  evidence  of,  141,  151. 

proof  of,  150,  151. 

enrolment  of,  448. 

compensation  recoverable  for,  695. 

land  certificate,  1169,  1170. 


Volume  I.  ends  tvith  page  867. 


1694  INDEX. 

LOTS, 

condition  of  sale  on  auction,  82,  8.3,  683,  684,  n. 
sale  by  trustees,  264,  265  and  notes, 
conveyance  of  land,  618,  619  and  note. 

to  whom  title  deeds  given,  683. 

stamp  duty,  699,  700. 

LOTTEEY,  855,  856. 

LUNACY, 

proof  of  orders  in,  150. 

vesting  order  in,  536  and  note,  537. 

of  trustee,  537,  n. 

of  party,  pending  completion,  560,  561,  890,  891. 

effect  of,  on  power  of  attorney,  738. 

on  authority  of  agent,  887,  n.,  1090. 

on  period  of  limitation.  1046. 

LUNATIC, 

gift  by,  887  and  note. 

power  of  attoi'ney  of,  887,  n. 

will  of,  887,  n. 

lucid  interval,  887,  n. 

contracts  of,  are  voidable,  887 — 895. 

capacity  of,  887 — 895. 

guardian  ad  litnn  of,  888. 

committee  of.     See  Committee. 

next  friend  of,  888. 

action  against,  888. 

specific  performance,  889,  890. 
conveyauce  of,  892. 

effect  of  avoidance  of  conveyance  by,  892. 
sale  by  order  of  Court  of  lands  of,  893,  894. 
concurrence  of  husband,  905,  906. 


MAINTENANCE,  857—859. 

assignment  of  right  to  avoid  conveyance  for  friuid,  <S:c.,  831. 
of  action  for  deceit,  833. 
of  entry  or  action  to  recover  land,  857 — 
859. 

Volume  1.  ends  witlt  pmje  867. 


INDEX.  1695 

MANOE, 

proof  of  court  rolls,  148,  149. 

registi-ation  of  title  to,  382  and  note,  1228. 

purchase  of  waste  land  of,  428. 

sale  of  advowson  with,  443,  855. 

right  to  fines  pending  completion  of  sale  of,  517,  n. 

MANSION  IIOTJSE,  sale  of,  300. 

MAP, 

as  part  of  abstract,  115. 

in  Land  Eegistry,  1190. 

And  see  Plan. 

MARKETABLE  TITLE,  501. 

MAERIAGE, 

proof  of,  33,  131,  154. 

should  be  stated  in  abstract,  106,  110. 

as  affecting  title,  135. 

power  of  attorney,  738,  739. 
presumptions  as  to,  157. 
pending  completion  of  contract,  561 — 563. 
certificate  of,  should  be  handed  over  on  completion,  680. 
consent  to,  840,  n. 
restraint  of,  856. 
foreign,  942,  943. 
estate  duty  on  gifts  in  consideration  of,  1296,  n. 

MAEEIAGE  SETTLEMENT, 

inquiry  as  to,  135. 
pending  completion  of  contract,  563, 
covenants  for  title  in,  662  and  note,  663. 
of  infant,  871,  n.,  876,  877  and  notes. 

repudiation  of,  882. 
variation  of,  by  Court  in  matrimonial  cause,  912,  n. 
not  affected  by  Married  Women's  Property  Act,  1882... 915, 

916. 
account  duty  under,  1291,  1296,  n. 

MAEEIED  WOMAN, 

acknowledgment  of  deeds  by.     See  Acknowledqmext. 
as  witness  in  questions  of  legitimacy,  158,  n. 
defective  execution  of  power,  295,  296. 
liability  of,  to  action,  562. 
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MAEEIED  WOM.A.'i^—contfinmL 
bare  trustee,  563,  914,  920. 
sale  by,  562,  563. 
capacity  of,  901  sq. 

to  convey  freebolds,  902. 

copyholds,  902,  903  and  note,  904,  905. 
after  order  for  judicial  separation   or  protection, 

909—911,  926,  927. 
after  divorce,  911,  913. 
after  decree  of  nullity,  913,  914. 
under  M.  W.  P.  Act,  1870... 909. 

1882. ..914  sq.,  925  sq.,  931  — 

933. 
1893... 925,  933,  934. 
1907. ..922-924. 
Settled  Land  Acts,  924,  925. 
to  contract  at  common  law,  925 — 929. 
in  City  of  London,  926. 
as  trustee  for  sale,  936. 
in  exercise  of  a  power,  928,  929. 
estate  tail  of,  903,  notes,  908,  918,  n. 
copyholds  of,  909,  912. 

conveyance  of,  902—905,  920.  _ 
customary  freeholds  of,  909. 

powers  vested  in,  exercise  of,  at  common  law,  903. 
under  Settled  Land  Acts,  924,  925. 
contract  to  exercise,  928,  929. 
leaseholds  of,  903,  905,  920.     And  see  Leaseholds, 
disclaimer  by,  907. 
separate  estate  of,  907. 

statutory,  909,  917. 
general  engagements  of,  907.  908. 
restraint  on   anticipation,   908.     And   see   Restraint  on 

Anticipation. 
concurrence  of  husband  in  assurance.     See  Concurrence. 
rights  of,  to  dower, 

after  judicial  separation,  protection  or  separation  order, 
909—911. 
divorce  or  decree  of  nullity,  911—914. 
will  of,  918,  919. 
trust  estates  of,  919—924,  936. 
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MAREIED  WOMAN— co/<^-/,  ntd. 
mortgagee,  920. 
trustee  mortgagee,  920,  'J21. 
compromise  of  matrimonial  cau.se  by,  927. 
specific  performance  against,  930,  934 — 93(5. 

in  favour  of,  931,  934— 93B,  110(5. 
effect  of  judgment  against,  931 — 934. 
cannot  bo  made  bankrupt,  932. 
liability  of,  on  contracts,  931,  932. 

for  fraud,  93G— 938. 
attachment  of,  932,  935  and  note, 
sequestration  against,  935  and  note, 
action  of  deceit  against,  936,  937. 
estoppel  bj^  conduct,  938,  939,  941,  n. 
election  by,  939,  940,  941,  n. 

avoidance  of  contracts  made  whtni  infant  by,  940—942. 
community  of  goods,  942. 

MARSHALLING  SECURITIES,  482-485. 
against  whom  available,  483,  484. 
how  affected  by  tacking,  485,  480. 

MEASURE  OF  DAMAGES, 

for  wrongfully  getting  minerals,  508,  n. 
for  breach  of  contract  for  sale,  1061 — 1073. 

of  warranty  of  authority,  1084,  n. 

of  covenants  for  title,  1152 — -1155. 

MEMORANDUM 

of  contract  required  by  Statute  of  Frauds,  3,  4. 
what  is  sufficient,  5 — 9. 
may  be  formed  by  several  documents,  7. 
signature  of,  by  auctioneer,  9,  761. 
subsequent  to  contract,  11. 
when  contract  is  enforceable  without,  11  — 14. 
form  of,  40. 

iu  sale  by  auction,  74,  75,  761. 
condition  of  sale,  as  to  signature  of,  57. 
registration    of,    in    Middlesex    or    Yorkshire, 
373,  n.,  374,  n.,  377,  n. 
of  acknowledgment  by  married  woman,  145. 
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MEMORANDUM— co^/</?iue(Z. 

of  enrolment  a.«i  evidence  of  deed,  151,  lo2. 

of  charge,  registration  in  Middlesex  or  Yorkshire,  374,  u. 

of  conveyance,  indorsed  on  title  deed,  693,  694. 

of  association,  948. 

MEMORIAL, 

for  registration  in  Middlesex  or  Yorkshire,  373,  n. 
of  annuity,  5S7,  u. 

MERGER, 

effect  of,  on  powers  of  tenant  for  life,  324. 
of  satisfied  terms,  365,  366. 
of  leaseholds,  367,  368. 
of  tithes,  438,  439  and  notes, 
of  equitable  in  legal  estate,  466,  n. 
of  mortgage,  480 — 482  and  notes, 
of  right  of  action  in  judgment,  1045  and  note, 
of  obligation  in  judgment,  1074,  1080. 
effect  of,  on  succession  duty,  1271^ — 1280,  1285,  1310. 
on  estate  duty,  1310,  1311. 

MIDDLESEX, 

registration  in,  373  sq. 

condition  as  to,  78,  79. 

should  be  stated  in  abstract,  1.14,  373. 

how  proved,  160. 

vendor  must  bear  costs  of,  373. 

memorial  for,  373,  u. 

effect  of  unregistered  assurance,  374 — 376. 

what  conveyances  must  be  registered,  374,  n. 

wills,  376  and  note,  379 

vendor's  lien,  374,  n.,  1029. 

exceptions  from,  378 — 380. 

copyholds,  378. 

leases,  378,  379. 

lands  devised  on  trust  for  sale,  379. 
effect  of  registration  under  Land  Transfer  Act,  380. 
land  charges,  589—591,  n. 
adjudication  in  bankruptcy,  374,  n.,  594,  n. 
searches  to  be  made,  597,  59S. 
official  searches  in,  607. 
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MINERAL  RIGHTS  DUTY,  401.  u.,  714,  n. 

MINERALS,  411—41(5. 

absence  of  title  to,  is  objection  to  title,  1G7. 

piirchase  of,  by  trustees,  291. 

definition  of,  411,  412  and  note. 

gotten  pending  completion,  508  and  note. 

MINES,  411—41(3. 

time  of  the  essence  of  the  contract  on  sale  of,  59,  57(j. 
as  investment  of  trust  funds,  291. 
sale  of,  411  sq. 

by  trustees,  270. 
under  registered  land,  3S2,  1167,  n.,  1172. 
Royal,  411. 

special  stipulations  as  to,  411,  413. 
effect  of  exception  of,  412,  413. 

of  reservation  of  right  to  get,  414,  u. 
pass  with  the  surface  until  severed,  414. 

exception,  414,  n. 
title  to,  acquired  under  Statutes  of  Limitation,  414,  415. 
under  roads  and  railways,  414,  n. 

copyholds,  414,  n.,  415,  416. 

streets  within  urban  district,  417. 

waste  land  of  a  manor,  428. 
reservation  of,  in  conveyance  to  charitable  uses,  446,  ji. 
right  of  vendor  to  work  pending  completion,  518. 
effect  of  working  by  purchaser  pending  completion,  526. 

MISREPRESENTATION,  2,  805  sq. 
in  sj^ecial  condition,  77,  351. 
as  defence  to  specific  performance,  77,  197,  199,  205,  770, 

777,  811,  826,  827,  1095. 
avoidance  of  contract  for,  535,  654,  770. 
relief  against,  654,  815. 

in  vendor  and  purchaser  summons,  1123. 
effect  of,  on  vendor's  power  to  rescind  under  condition,  187. 
on  specific  performance  with  compensation,  723, 729. 
as  regards  consent,  748,  749. 
at  common  law,  806 — 811. 
on  contracts  ttherrimce  fidei,  806,  807,  828, 
in  equity,  811 — 816. 
as  to  easements,  639,  n. 
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MISEEPEESENTATION— co//^/««f(Z. 

renders  contracts  voidable,  749,  757,  758,  >S()5,  811. 
rescission  for,  811,  815,  1034. 

conditions  of,  816—822,  1054.     And  see  Eescissiox. 
in  prosj^ectus  by  director,  816,  n. 
innocent.     See  Innocent  Misrepresentation. 
of  intention,  818,  n. 
by  agent,  820,  823,  824,  1084,  1086. 

of  corporation,  956. 
by  married  woman,  936 — 938. 
made  to  corporation,  957. 

MISSING  DOCUMENTS,  141,  150. 
And  see  Lost  Title  Deeds. 

MISTAKE,  2,  747—804. 

as  affecting   specific   perfoi'mance,  43,  4-1,   723,  774—779, 
1093,  1094. 

in  description,  condition  as  to,  65,  66.     And  see  Misrepre- 
sentation ;  Innocent  Misrepresentation. 

in  map  or  plan,  634,  n.,  795. 

as  affecting  consent,  748. 

renders  contract  void  ab  initio,  748,  757. 

effect  of,  at  common  law,  749 — 752  and  notes,  1133,  1134. 
on  negotiable  instruments,  749,  755,  n. 
in  equity,  774—777. 

unilateral  mistake,  750,  755. 

effect  of,  on  claim  for  rectification,  794 — 798. 

estoppel,  750 — 754  and  notes.     And  see  Estoppel. 

as  to  nature  of  transaction,  753. 

as  to  effect  of  legal  document,  756. 

as  to  personality  of  other  party  to  contract,  759,  760. 

as  to  property  sold,  760—762. 

as  to  price,  762. 

as  to  quality,  763 — 772. 

as  to  some  fact  which  is  condition  precedent,  778 — 780. 

as  to  private  right,  780,  1133,  1134. 

in  expression  of  consent,  780  s(p 

(juestions  of,  cannot  be  decided  on  vendor  and  purchaser 
summons,  1123. 

MISTAKE  OF  FACT,  recovery  of  money  paid  under,  778. 
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MISTAKE  OF  LAW,  recovery  of  money  paid  under,  863  and 
note. 

MONEYLENDER,  mortgage  to,  487. 

MONTH,  definition  of,  1353,  n. 

MOETOAGE, 

as  root  of  title,  107. 

transfer  of,  as  root  of  title,  107. 

on  appointment  of  new  trustees,  238. 
stamps  on,  239,  n. 
how  carried  out,  502,  503. 
right  of  mortgagor  to  require,  636,  n. 
when  made  to  building  society,  974. 
of  equity  of  redemption,  should  be  abstracted.  111. 

passing  of  legal  estate  on.  111. 
redemption  of,  125,  n.,  126,  n.,  165,  166. 
as  objection  to  title,  165,  166. 
for  a  term  certain,  166. 
by  executor  for  payment  of  debts,  218. 

estate  duty,  1308,  1321. 
succession  duty  on,  242. 
estate  duty  on,  242—244. 
not  authorised  by  trust  for  sale,  268. 
trust  or  power  to,  does  not  authorise  sale,  268. 
investment  of  trust  funds  on,  what  title  required,  290,  n. 

valuation  on,  292,  n. 
by  tenant  for  life,  to  discharge  incumbrances,  285. 
of  his  estate,  318,  322. 
effect  of,  on  powers  under  Settled  Land 
Acts,  318 — 321  and  notes. 
for  raising  portions,  320. 
by  remainderman,  318,  319  and  note, 
of  copyholds,  340,  341. 
of  leaseholds  by  demise,  384. 

not  registered  under  Land  Transfer  Acts,   383,   384, 
1245—1249  and  notes, 
kept  alive  by  purchaser,  remains  personal  estate,  433,  482. 
of  equity  of  redemption,  481  and 
notes,  482. 

w. — II.  53 
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MORTGAGE— confinued. 
of  advowson,  441 — 443. 

assurance  to  charity  of  money  secured  by,  450,  45.5. 
of  charity  lands,  459 — 463. 
by  partner,  468,  469. 
investigation  of  title  on,  498 — 502. 
merger  of,  480—482  and  notes, 
rate  of  interest  chargeable  on,  486,  n. 
cannot  be   made   irredeemable   or  clogged,   486,  487   and 

notes. 
to  moneylender,  487. 
contract  to  make,  breach  of,  499. 
of  benefit  of  contract,  568 — 572. 
by  company,  registration  of,  599,  600. 

capacity  to  make,  948,  949. 
following  purchase,  624,  625. 

where  land  registered,  1250 — 1255. 
unregistered  land  in  compulsory  district,  1253 — 1255. 
by  infant,  is  void,  872. 
to  corporation,  944  and  note. 

to  building,  friendly,  or  provident  society,  970 — 974. 
reconveyance  of,  970,  972  and  note. 
transfer  of,  974. 

sale  to  secretary  under  power  of  sale,  993. 
effect  of,  on  vendor's  lien,  1028. 
absolute  covenants  for  title  given  on,  1135,  1136. 
as  breach  of  covenant  for  right  to  convey,  1139. 
of  registered  land,  1237 — 1249. 

by  transfer,  1242,  1243. 

bj'   charge,    coupled   with    unregistered 

mortgage,  1243 — 1245  and  notes, 
with  qualified  or  jjossossory  title,  1245. 
coupled  with  demise  for  long  term,  1245 
— ]  249  and  notes, 
search  on,  1359. 

MORTGAGEE, 

costs  of  production  of  deeds  in  possession  of,  124. 
concurrence  of,  in  convej'anco,  181. 

on  sale  by  tenant  for  life  under  Settled  Land  Acts,  319, 
320,  322,  330. 

Volume  1.  ends  with  page  8t)7. 


I 


INDEX.  1703 

MORTGAGEE-  continued. 

right  to  possession  of  title  deeds,  125. 

descent  of  estate  of,  219—222,  225. 

succession  and  estate  duty  on' death  of,  242-244,  245   n 

condition  of  sale  as  to,  244. 
sale  by,  under  power,  335—344. 

general  condition  on,  76,  77. 

no^charge  of  estate  duty  owing  to  death  of  mortgagor, 

after  foreclosure,  343,  345, 

to  himself.  341,  985,  994,  1003. 

terms  of  re-conveyance,  999,  IQOO. 
by  attorney,  344,  345." 
consent  of,  to  sale  by  tenant  for  life,  319,  322. 
of  remainderman,  rights  of,  318— 320. 
duty  of,  to  act  in  good  faith,  341—343. 
estoppel  of,  by  answers  to  purchaser's  inquiries,  478 
tackmgby,  477,  481. 

purchase  of  equity  of  redemption  by,  481,  482.  847   848 
marshalling  securities,  482—485.     "  '        '        >  '      • 

title  required  by.  500,  501. 
how^far  entitled   to   require   re-building  after   fire,    510, 

search  against  names  of,  601—603. 
when  entitled  to  specific  performance.  571. 
description  of  parcels  in  conveyance  by,  634.  635 
release  of  part  of  security  by,  635—637'. 
covenants  for  title  by,  655.  1136. 
acknowledgment  and  undertaking  by,  690,  691. 
.married  woman,  920. 
is  not  a  trustee  for  mortgagor,  341,  985  and  note 
sale  of  registered  land  by, 

when  incumbrance  is  prior  to  first  registration,  199S_ 
1235. 

subsequent  t_o  first  registration, 
i2oo — 1237. 
remedies  of,  under  registered  charge,  1237— 1949 

"!283!^12^8T''  ^°  '''°'^''  ■^"^^^■^•'^i«"^l^^ty  birred  against, 
payment  of  increment  value  duty  by,  1326. 

53  (2) 
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MOETGAGOR, 

right  to  redeem,  125,  n. 

right  of  access  to  deeds  in  possession  of  mortgagee,  124, 

125,  636,  n. 
alteration  of  estate  of,  in  proviso  for  redemption,  171,  n. 
descent  of  estate  of,  on  death,  218,  219. 
concurrence  of,  in  sale  under  power,  339. 
condition  as  to,  76,  77. 
on  transfer  of  mortgage,  503. 
sale  by,  to  mortgagee,  481,  482,  847,  848. 
condition  as  to  payment  of  costs  of  proposed  loan,  498,  499. 
right  to  require  transfer  in  place  of  re-convej^ance,  636,  n. 
covenants  for  title  by,  on  sale  by  mortgagee  and  mortgagor, 
655,  1136. 
to  give  statutory  acknowledgment  for  production 
of  deeds,  690,  691. 
cautions  in  land  register  for  protection  of,  1243. 


MORTMAIN, 

conveyance  into,  445  sq. 

to  corporation,  445,  943. 
exemptions  from,  450 — 454. 
And  see  Charity. 


MUNICIPAL  CORPORATION,  capacity  of,  to  alienate  lands, 
946,  947,  n.     See  Corporation. 

MUNIMENTS  OF  TITLE.     See  Title  Deeds. 

MUSIC  HALL,  conditional  sale  of,  1019,  1021. 

MUTUALITY    OF    REMEDY,   883,    1106-1108.      And  see 
Want  oi'-  Mutuality. 


NAVIGATION,  rights  of,  420,  421. 

NECESSARIES,  contract  of  infant  fur,  880  and  note. 

NEGLIGENCE, 

of  vendor  ponding  completion,  512.  ♦ 

estoppel  arising  from,  752,  n.,  754,  755. 
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NEGOTIABLE  INSTRUMENT, 
given  by  mistake,  lid,  156,  n. 
are  not  subject  to  equities,  758. 
given  by  infant,  880,  881  and  notes. 
obtained  by  fraud,  758. 
forgery  of,  839. 
discharge  of,  1010. 
effect  of  acceptance  of,  on  lien  of  vendor,  1027. 

in  accord  and  satisfaction,  1043. 

NEGOTIATION,  of  contract  for  sale  of  land,  17. 

NEW  TEUSTEES, 

transfer  of  mortgage  on  appointment  of,  238. 

exercise  of  powers  by,  272,  273  and  notes,  275,  281,  306. 

appointment  of,  when  necessary,  277. 

under  Settled  Land  Acts,  303,  306. 
charity  property,  464. 
vesting  order  on  appointment  of,  537,  n.,  965,  966,  n. 

stamp  on,  239,  n. 
where  corporation  is  trustee,  965. 

NEXT  ERIEND,  of  lunatic,  888. 

NEXT  PRESENTATION, 

on  sale  of  advowson,  440,  441. 

right  to,  pending  completion,  443. 
sale  of,  441,  442. 

NOTICE, 

of  trusts,  110,  237—256,  364,  1142. 

effect  of,  110,  136,  238. 

kept  off  the  title,  1 10,  135,  n.,  238. 

of  registered  land,  1178,  n.,  1181,  1189—1192. 
of  appropriation  of  purchase  money  by  jiurchaser,  51,  718. 
making  time  the  essence  of  the  contract,  49, 63,577,578, 1030. 
to  re-sell,  53. 
of  prior  contract,  54,  1060,  1061,  1080. 

not  in  writing,  864. 
requiring  purchaser  to  accept  the  title,  63,  64. 
of  intention  to  rescind,  72,  183,  184. 
of  contents  of  lease,  79,  351. 
to  admit  documents,  117,  119. 
to  redeem  mortgage,  125,  n.,  165,  166. 
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'NOTICE— continued. 

of  covenant  to  produce  title  deeds,  127  and  note, 
of  covenants,  required  in  contract,  164,  197,  351. 
given  "  without  prejudice,"  184. 
of  rights  discoverable  by  inquiry,  175,  212,  254,  255. 
of  restrictive  covenants,  196,  197,  493,  495. 
constructive,  246 — 254.     See  Constructive  Notice. 
effect  of  special  conditions  on,  211,  212,  254. 
that  a  good  title  cannot  be  shown,  203,  204,  353,  354,  612, 
726,  1069. 
effect  of,  on  liability  under  covenants  for  title,  1159, 
1160. 
of  document,  how  far  notice  of  its  contents,  245,  246,  351. 
of  charge  of  estate  duty,  241 — 244. 
to  agent,  246—256. 

under  Settled  Land  Acts,  to  trustees,  of  sale,  301,  302. 

of  lease,  304. 
of  irregularities,  302, 304, 333,  334. 
of  irregularities  in  sale  by  mortgagee,  335,  336. 
of  foreclosure  or  redemption  proceedings,  344. 
as  to  repair  of  leaseholds,  353. 

condition  as  to,  79,  80,  1332. 
of  breach  of  covenant  in  lease,  353,  354. 
as  to  dangerous  structures,  354,  521. 
of  unregistered  assurance,  375  and  note,  378. 

by  search,  375,  n. 
of  rentcharge  or  annuity,  437,  587. 

to  mortgagee  by  purchaser  of  equity  of  redemption,  478. 
that  laud  has  been  partnership  property,  465.  • 
to  mortgagor  by  transferee  of  mortgage,  502,  503. 
of  act  of  bankruptcy  by  vendor,  547,  548. 

of  registered  land,  1359. 
by  purchaser,  552 — 554,  556. 
of  judgment  against  vendor,  557,  558. 

of  delivery  in  execution  of  unregistered  order,  559,  584 — 586. 
of  mesne  incumbrances,  pending  completion,  o(j6,  567,  625 

—627. 
of  assignment  of  contract,  568,  569. 
of  judgments  or  Crown  debts  by  specialty,  584. 
of  unregistered  land  charges,  588. 
of  /'/a  pcttdens,  594. 

on  purchase  Of  registered  land,  1196. 
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'NOTICE— confinmrl. 

of  right  of  way,  642. 

of  rights  of  tenants  or  occupiers,  609. 

of  misrepresentation,  769. 

of  mistake  in  description  of  property,  777. 

of  insanity  of  either  party,  887,  888. 

of  restraint  on  anticipation,  918. 

of   conveyance   subject   to   suspicion    of   undue   iuHuonce, 

1006,  1007. 
of  exercise  of  option  to  purchase,  1014. 
of  vendor's  lien,  1030,  1032. 
to  vendor,  of  adverse  claims,  1157,  lljS. 
on  Land  Eegister, 

of   exemption    from   land   tax    and    tithe   rentcharge, 

1167,  n.,  1214,  n. 
of  freedom  from  succession  duty,  1167,  n. 
duty  of  conveyancer  as  to,  1178,  1179. 
what  rights  may  be  included  in,  1178,  1179. 
to  guard  unregistered  estates,  1181. 
of  prohibition  against  alienation  in  lease,  1208,  1211,  n. 
oi  easement  OT  j^rofit  a  prendre,  1219,  1220. 
of  restrictions  on  disposition  of  charity  lands.  1224. 
of  unregistered  estates  and  interests,  1181,  1189—1192. 
of  application  for  registration  of  title,  1183,  1184. 

NOTICE  TO  QUIT, 

after  severance  of  reversion,  406. 
pending  completion,  514. 

NOTICE  TO  TREAT,  under  Lands  Clauses  Act,  1020,  n. 

NULLITY  OF  MAEPJAGE,  effect  of  decrees  of,  912,  n.,  913, 
914. 


OBJECTIONS  TO  TITLE, 

restrictive  covenants,  167,  491,  493,  495. 

dower,  167. 

rentcharge,  167,  716. 

deficiency  of  title  to  mines.  167. 

matters  of  conveyance,  165,  181,  184,  n.,  187,  188,  579. 
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OBJECTIONS  TO  TlTJjE—co7itmued. 
covenants  in  leases,  164,  351,  1208. 
inability  of  vendor  to  procure  proper  acknowledgment  and 

undertaking,  48,  688,  689. 
waiver  of,  188—190. 

when  to  be  made,  49,  168,  169,  181,  579. 
mortgage  irredeemable  for  fixed  period,  166,  195. 
voluntary  conveyance,  395. 
tithes,  439. 

consent  of  Charity  Commissioners,  463. 
jui'isdiction  of  Court  making  order  for  sale,  474,  476. 
that  vendor  has  not  discharged  outgoings,  522. 
act  of  bankruptcy  by  either  party,  548,  549,  553. 
latent  defects,  611,  612. 
right  of  way  over  property,  764. 
as  to  conveyance  by  married  woman  trustee,  921. 
sale  by  trustee  to  cestui-qne-trust,  1006,  1007. 
equitable  incumbrances,  1077  and  note, 
existence  of  matters  declared  not  to  be  incumbrances  under 

the  Land  Transfer  Acts,  1172. 
notice  of  unregistered  estates  created  by  vendor,  1193,  1191. 

OBSCUEITY,  in  special  condition,  77. 

OCCUPATION,  as  evidence  of  seisin,  161. 

OCCUPATION  PENT, 

payable  by  vendor  in  possession  after  date  for  completion, 
51,  519  and  note, 
by  purchaser  where  contract  rescinded  after  com- 
pletion, 836,  852,  1057. 
by   trustee  in  possession  after  improper   sale  to 
himself,  998. 

(JCCUPIEK,  constructive  notice  of  claims  of,  609,  6U). 

OFFER, 

acceptance  of,  contract  formed  by,  3,  14 — 19. 
communication  of,  15. 
revocation  of,  15. 
variation  in,  15,  u. 
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OFFICE  COPY, 

as  evidence,  122,  159,  6S(). 

of  acknowledgment  by  married  woman,  14j. 

of  bankruptcy  proceedings,  148,  loO. 

of  Court  records,  149. 

of  fine,  153. 

of  recovery,  160. 

of  will,  161,  686. 

of  result  of  official  search,  604. 

of  registered  lease,  1169  and  note. 

of  entries  in  Land  Eegister,  1171,  1204. 

OFFICIAL  RECEIVER,  registration  of,  under  J^and  Traiisfei 
Acts,  1358. 

OFFICIAL  SEARCH,  604-607. 

certificate  of  result  of,  not  included  in  acknowledgment  or 
undertaking,  684. 
in  registered  land,  1171. 

OPEN  CONTRACT, 
definition  of,  17. 
when  price  payable,  26. 
time  for  completion,  26,  46,  513,  515. 
terms  implied  m,  41 — 51,  100,  101. 
length  of  title  under,  32,  n.,  41. 
rights  to  compensation  under,  43—45,  65,  66,  722 — 727. 

possession  under,  49,  50. 
payment  of  interest  by  purchaser,  50,  51,  717,  718. 
vendor's  right  of  re-sale  under,  51 — 55. 
.     advantageous  to  purchaser,  86,  87. 
by  tenant  in  tail,  532,  533. 
liability  of  vendor  as  to  outgoings,  713 — 716. 
for  sale  of  registered  land,  1166 — 1172. 

leaseholds,  1207,  1208. 

OPERATIVE  WORDS,  how  abstracted,  113. 

OPTION  TO  PURCHASE, 

trustees  cannot  give,  271. 
in  lease,  effect  of,  370 — 372,  535,  n. 
granted  by  corporation,  371. 
damages  for  breach  of,  371. 
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OPTION  TO  PURCHASE— co«<M.MecZ. 
is  subject  to  Statute  of  Frauds,  o35,  n. 
conversion  by,  5.S6. 
as  condition,  1014. 

ORAL  CONTRACT, 

wben  enforced,  11 — 14. 

specifically,  12  and  note, 
by  acceptance  of  written  offer,  19. 

ORDER  OF  COURT, 

proof  of,  121,  149,  150. 

for  administration,  223,  224. 

effect  of,  on  trusts  or  powers  of  sale,  263. 
for  sale  of  land,  223,  470—476. 

mansion  bouse  on  settled  land,  300. 
effect  of,  472. 

jurisdiction  of  Court  to  order,  471,  472  and  note, 
title  depending  on,  470 — 476. 
purchaser  is  entitled  to  legal  estate,  472,  473. 
vesting   order   on,    473,    536 — 538   and   notes.       And    see 

Vesting  Order. 
irregularity  in,  474 — 476. 
for  purchaser  in   possession   to   pay    price    or    surrender 

possession,  526,  527. 
in  favour  of  judgmjent  creditor,  557. 
of  bankruptcy,  effect  of,  586. 

dispensing  with  concurrence  of  husband  in  conveyance  bj' 
married  woman,  905,  906. 

OUTGOINGS,  178. 

vendor's  duty  to  discharge,  50,  60,  178,  355,  506,  513. 
pending  completion,  50,  60,  355,  520 — 523. 
apportionment  of,  50,  60,  523,  713 — 715. 

condition  as  to,  67,  92. 
inquiry  as  to,  176—178,  608,  609. 
what  are,  521,  522. 
where  vendor  is  in  possession  after  date  for  completion, 

519,  520. 
where  contract  is  rescinded  after  coni]ilotion,  836,  852. 

OUTLAWRY,  2,  564,  897,  898. 

0X1' ORD  UNIVERSITY,  450,  460,  n. 
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PALATINE  COURTS,  ,       ■      -ua 

of  Lancaster  aiul  Durliaui,  search  for  hs  pendens  in,  a94, 

597. 
juriselictiou   of,    to   administer 
trusts,  990  and  note. 

PAECELS, 

in  conveyance,  629— 63L 

should  be  fully  abstracted,  113,  115. 

by  reference  to  plan,  631-634  and  notes. 

by  mortgagees  or  trustees,  634,  635. 

PAEENT    AND    CHILD,    presumption    of    undue    iutlueuce 
between,  84'2,  977. 

PAEOL  EVIDENCE, 

to  prove  connection  of  documents,  7—10. 

signature  of  contract,  10. 
to  deflne  parties  to  contract,  6  and  note,  782,  n. 

property  sold,  6  and  note,  760. 
not  usually  allowed  to  vary  written  contract,  S.  12,  ,s\, 

782,  n.,  1012,  1013. 
as  to  collateral  stipulations,  12. 
as  to  restrictive  covenants,  494. 
proof  of  representation  by,  782,  n. 
in  action  for  rectification,  781,  782,  n.,  785,  u. 
of  waiver  of  contract,  1010—1013. 
as  defence  to  action  for  specific  performance,  101  o. 
of  agency,  1085,  1087,  1091. 

PAET  PERFOEMANCE, 

;r:'J^uLlL  of  statute  of  Frauds,  13,  494,  1093,  1095. 
in  case  of  contract  to  exercise  a  power,  o39. 
as  affecting  a  corporation,  954,  955. 

waiver  of  contract,  1012,  1013. 

PAETIES, 

to  contract,  relative  disability  ot,  1.. 
signature  by,  3,  4. 
description  of,  4,  5  and  note,  6. 
mistake  as  to  personality  of,  759,  760. 
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TAKHIES—coidimied. 

to  conveyance,  should  be  stated  in  abstract,  113. 
of  partnership  property,  465  —  468. 
on  sale,  612—617.     And  see  Concurrence. 
under  order  of  Court,  472,  473,  475. 
to  action  for  specific  performance,   531,  n.,   534,  n.,  540, 
542  and  note,  544. 

PAETITION, 

proof  of  order,  152. 

under  power  or  trust  for  sale,  267  and  note. 

of  settled  land,  283. 

with  tenant  for  life,  990. 
by  order  of  Court,  471,  n. 
sale  in  action  for,  471,  n. 

PAETNER, 

authority  of,  to  bind  firm,  468. 

to  mortgage  or  sell  assets  on  dissolution  of   firm,  469, 
470  and  notes. 

to  make  equitable  mortgage,  468. 

ceases  on  bankruptcy',  468. 
purchase  of  share  in  firm  by,  982,  983. 
duty  on  estate  of,  1257. 

PAETNERSHIP  PROPERTY, 
sale  of,  465—470. 

descent  of  legal  estate  in,  465,  466. 
sale  of,  by  order  of  Court,  471,  n. 
powers  of  continuing  partner  on  dissolution,  469,  470. 

PARTY  WALL, 
notice  as  to,  177. 

presumption  as  to  ownership  of,  430,  643. 
condition  of  sale  as  to,  1331. 

PATENT  DEFECTS,  611,  612,  723,  769. 

PATERNITY,  presumption  as  to,  157—159  and  notes. 

PAYMENT  INTO  COURT, 

on  sale  under  Settled  Land  Acts,  301 — 303. 
to  discharge  incumbrances,  621,  622. 
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PEDIGEEE,  evidence  of,  1;}1,  15:3— 159  and  notes. 

PENAI.TY,  1100. 

PENSION  from  Indian  Government,  estate  dnty  on,  129S. 

PERFORMANCE,  discharge  of  contract  by,  1023—1025,  1162. 

PERPETUITY 

as  affecting  trusts  or  powers  of  sale,  262,  263. 

exercise  of  powers  of  appointment,  297. 
covenants    for    perpetual    renewal    of    leases, 

363,  n.,  678,  n. 
options  to  purchase  in  leases,  370,  371,  535,  n. 
proviso  for  re-entry  on  non-payment  of  rent, 

435,  436. 
remedies  for  recovery  of  rentcharge,  674 — 679. 
common  law  conditions,  678,  n. 

PERSONAL  PROPERTY, 

impure  personalty,  450,  455. 
exercise  by  infant  of  powers  over,  874,  875. 
of  alien,  898,  899. 
of  married  woman,  909,  915. 
of  divorced  wife,  912. 
succession  duty  on,  1267,  1282. 
estate  duty  on,  1295,  n,,  1306,  1318,  n. 
is  not  a  charge,  1313. 

PLACE 

for  verification  of  abstract,  45,  123,  124. 
for  enrolment  of  deeds,  152. 
for  completion  of  contract,  737. 

on  sale  of  registered  land,  1186. 

PLAN, 

w.hether  necessary  part  of  abstract,  115. 
conveyance  by,  115,  631 — 634  and  note. 

condition  as  to,  633,  1332. 
as  evidence  of  identity,  144. 
mistake  in,  634,  n.,  795. 

PLEADING,  Statute  of  Frauds,  11,  12  and  note. 

PLEDGE,  53,  1060. 
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POLICY  OF  INSURANCE, 

duty  of  convey ancei'  as  to,  509. 
assignment  of,  to  purchaser,  508,  509  nnfl  notes, 
taken  out  by  married  woman,  927,  928. 
account  duty,  1291  and  note. 

PORTIONS, 

displacement  of,  by  conveyance  under  Settled  Land  Acts, 

308,  309,  320. 
estate  duty  on,  1320,  1321. 

POSSESSION, 

as  part  performance,  14. 

duty  of  vendor  to  give,  34. 

when  given  to  purchaser,  46,  516.  517. 

pending  completion,  50,  515 — 517. 

vendor  remaining  in  possession  after  date  for  comple- 
tion, 519,  520.' 
purchaser  taking  possession  before  date  for  completion, 
524,  525. 
being  in  possession  as  tenant  of  vendor,  525, 
526. 
as  proof  of  seisin,  104. 

waiver  of  objections  to  title  by  taking,  189,  190. 
pending  action  for  specific  performance,  526,  527. 
order  of  Court  for  purchaser  to  give  up,  526. 
inquiry  as  to,  609,  610. 

of  documents  of  title,   acknowledgment   and   undertaking 
given  by  person  who  retains,  690,  692,  693,  n. 
constructive.  692,  693,  n. 
recovery  of,  by  vendor  under  vendor's  lien,  1032,  1058. 

on   rescission   for    default    of   pur- 
chaser, 1053,  1057. 

contract  to  give  vacant,  1067. 

of  land  certificate,  is  not  sufficient  evidence  of  title,  1172. 

POSSESSORY  TITLE, 

evidence  reauired  by  purchaser  on  sale  of  land  registered 
with.'l  168  and  note,  1171,  1172. 
whore  there  are  registered  incumbrances,  1176. 
effect  of  registration  with,  1168,  n.,  1173,  1182,  1194. 
covenants  for  title  on  sale  of,  1169. 

registration  with,  does  not  extinguish  vendor's  lien,  1(.'29. 
succession  and  estate  duty  on  land  registered  with,  1198. 
sale  of  land  registered  with,  1202,  1203. 
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POSSESSORY  TITLE  -continued. 

registration  with,  does  not  make  a  good  root  of  title,  1207. 

in  case  of  s(  ttled  land,  1210,  1211. 

purchase  from  mortgagee  where  mortgagor  is  registered 

with,  .387,  1232,  1233,  1235,  1236. 
mortgage  of  land  registered  with,  1245. 

POSSIBILITY,  sale  of,  859. 

POWEE, 

of  rescission.     See  Rescission. 

to  mortgage,  does  not  authorise  a  sale,  268. 

descent  of,  on  death,  226,  n.,  227,  n.,  272—280. 

acceleration  of,  257 — 259. 

by  whom  exercisable,  271 — 280. 

new  trustees,  272,  273  and  notes,  306. 

representatives  of  deceased  ti'ustee,  273 — 281. 

committee  of  lunatic,  894. 

liquidator  of  company,  967. 
release  and  disclaimer  of,  280,  281. 

breach  of  trust  by,  281. 

forbidden  by  Settled  Land  Acts,  321. 
consent  to  exei-cise  of,  282 — 287. 
coupled  with  an  interest,  272 — 277. 
without  an  interest,  278 — 280. 
collateral,  280  and  note,  281,  874,  n. 
in  favour  of  charity,  295,  296. 
title  under  exercise  of,  293 — 343. 
defective  execution  of,  293 — 296. 

equitable  relief  against,  293,  n.,  295,  296,  928,  92S). 
in  favour  of  purchaser,  386. 
perpetuities,  297,  298. 
conveyancer's  duty  as  to,  296,  297. 
of  conveyance  under  Settled  Land  Acts,  30(5  sq. 

contract  not  to  exercise,  321. 
of  distress,  673. 

of  re-entry,  673—679.     And  see  Re-entry. 
on  sale,  in  consideration  of  a  rentcharge,  to  limit  a  temu, 

673,  676. 
exercise  of,  by  infant,  874,  875.  ^ 

over  land  of  lunatic,  894,  895. 
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FOWEH^contrnued. 

married  woman's  contract  to  exercise,  928,  929. 
improper  exercise  of,  1002,  n. 

to  charge  land  -with  payment  of  money,  estate  duty  on, 
1318. 

POWER  OF  APPOINTMENT, 

deed  exercising,  as  root  of  title,  108  and  note. 

attestation  of,  114,  293—295,  298,  299. 
when  abstracted,  113. 
evidence  of  non-exercise  of,  153. 
revocation  of,  133. 
exclusive,  296,  n. 
land  subject  to,  passes  to  executors  under  Land  Transfer 

Acts,  229. 
inquiry  by  purchaser  as  to  exercise  of,  299. 
ademption  of,  by  contract  for  sale,  534,  n. 
general,  229, 
probate  duty  on,  1257. 
estate  duty  on,  1314,  1317,  1318  and  note, 
execution  of,  293—296. 
special,  296—298. 
succession  duty  on,  1263. 
estate  duty  on,  1318,  1319. 
fraudon,  296,  297,  1116. 

POWEE  OF  ATTORNEY, 

must  be  given  by  deed,  119  and  note. 

execution  of  conveyance  under,   119  and  note,  120,  738 — 
740. 
in  name  of  principal,  119,  n. 
when  to  be  abstracted,  119,  738,  740. 
to  be  handed  over  to  purchaser,  120,  740. 
evidence  of  non-revocation  of,  120  and  note, 
for  valuable  consideration,  120,  739. 
irrevocable,  120,  739. 
effect  of  death  of  principal  on,  120,  73S. 
forged,  838,  839. 
of  infant,  874. 
of  lunatic,  887,  n. 
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POWER  OF  SALE, 

implied  by  charge  of  debts  by  will,  ISO,  225—228. 

of  executors,  261.     See  Executok. 

sale  under,  256  sq. 

powers  given  by  Settled  Land  Acts,  .300  sy.,  539.     And  see 

Settled  Land  Acts. 
time  for  exercise  of,  257 — 261. 
perpetuities,  262,  263. 
effect  of  administration  order  on,  263. 
in  mortgage,  335  sq.    And  see  Mortgagee. 

form  of,  335—337. 

statutory,  337,  340,  341. 

of  registered  land,  1228  —  1237. 
effect  of  death  of  vendor  selling  under,  538—540. 
covenants  for  title  on  sale  under,  656,  657. 
succession  duty  on  lands  sold  under,    1270,  1282,  1286— 

1288. 
estate  duty  on  lands  sold  under,  1312,  1313,  1315—1317. 

PEE-EMPTION, 

right  of,  on  sale  to  railway  company,  204  and  note, 
restriction  in  Land  Eegister  to  protect,  1223. 

PRESENTATION, 
list  of,  439. 

pending  completion  of  sale  of  advowson,  443,  519. 
forfeiture  of,  in  cases  of  simony,  440. 
sale  of,  apart  from  advowson,  441,  442. 

PRESUMPTION, 

■  as  to  execution  of  deeds,  &c.  30  years  old,  116,  119. 
that  all  things  are  rightly  done,  118,  142,  239,  1116. 

under  Settled  Land  Acts,  304. 
of  non-exercise  of  power,  133. 
of  fact,  rule  as  to,  134,  156. 
as  to  outstanding  legal  estate,  134. 
that  lost  deed  was  duly  stamped,  151. 
of  execution  of  deeds,  117 — 119,  151,  n. 

of  wills,  162. 
as  between  vendor  and  piirchasor,  155,  156. 
w.— II.  54 
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PRESUMPTION— con</»««7. 
of  death,  156  and  note. 

without  issue,  157,  n. 
as  between  adverse  litigants,  157 — 159  and  notes, 
of  marriage,  157. 

of  legitimacy  or  paternity,  157 — 159  and  notes, 
that  agent  communicates  his  knowledge  to  his  principal, 

249,  250. 
as  to  title  to  soil  of  roads,  416,  417  and  notes. 

rivers,  419. 

artificial  watercourses,  423,  424. 

party  walls,  430. 

boundary  hedges  and  ditches,  431. 
of  assent  of  alienee  to  conveyance,  749,  n. 
of  undue  influence,  841—843,  976. 
title  depending  on,  1115,  1116. 

PRICE, 

must  be  stated  in  contract,  4. 

effect  of  absence  of  express  agreement  as  to,  4.  n. 

when  payable,  26,  46. 

on  sale  of  copyholds,  664. 

registered  land,  1183—1189. 
payment  of,  is  one  of  purchaser's  chief  duties,  35. 
is  waiver  of  objections  to  title,  189. 
"*  effect  of,  in  making  vendor  a  bare  trustee,  529, 
538,  546,  561,  758. 
on  rights  of  judgment  creditor,  558. 
effect  of  deposit  in  bank,  51,  60. 

where    there    is   a    condition   requiring    payment    of 
interest,  67,  68. 
And  see  Appropriation  of  PuRcnASE  Money. 
to  whom  payable,  740  sq. 

on  sale  of  settled  land,  300,  301,  306. 

into  Court,  526,  527. 

to  trustee  in  bankruptcy,  548,  549. 

to  solicitor,  741 — 744.  "^ 

to  solicitor's  clerk,  744,  745. 

to  attorney,  742,  743. 

wbere  purchaser  has  notice  of  incumbrances,  740. 

on  sales  by  trustees,  741,  742. 
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FBIGE—cnnimued. 

vendor's  lien  for.     See  Lien  of  Vendok. 
inadequacy  of,  on  sale  of  reversion,  408. 

as  frround  for  rescission,  7(54,  "Go. 

for  resisting  specific  performance, 
849  and  note,  1102. 
how  payable,  745. 

bankers'  draft,  745. 
mistake  as  to,  762. 
recovery  of,  on  rescission,  836. 

where  Statute  of  Frauds  is  pleaded,  865. 
by  infant,  884,  885. 
may  be  set  off  against  incumbrances,  1033. 
rights  of  assignee  of,  1033. 

PRINCIPAL, 

execution  of  deed  by  attoi'ney  in  name  of,  119,  n. 
action  of  deceit  against,  823,  824. 
liability  of,  on  contract  by  agent,  1081^1091. 
And  see  Agent. 

PRIORITY, 

of  registered  and  unregistered  assurances  in  Middlesex  or 

Yorkshire,  375 — 378. 
of  equities  attaching  to  land,  476,  479,  484,  485. 
of  judgment  creditor,  558. 
of  vendor's  lien,  1029—1032. 
of  registered  charges  under  Land  Transfer  Acts,  1189,  1190, 

1238—1240. 

PRIORITY  NOTICE, 
rules  as  to,  1184. 

completion  of  sale  by  means  of,  1186,  1188,  1189,  1231. 
searches  should  extend  up  to  date  of,  1197. 
in  favour  of  intending  mortgagee,  1250,  1255,  n. 

PRIVITY  OF  ESTATE,  361. 

PROBATE, 

stated  in  abstract,  114. 
as  evidence  of  death,  142. 

of  will.  161  and  note. 

54  (2) 
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FHOBATE— continued. 

of  will  of  real  estate,  161,  162,  225,  229. 
powers  of  executors  to  deal  with  estate  before,  2.'31,  n. 
effect  of  renunciation  of,  232  and  note,  272,  n.,  281. 
whether   included    in   acknowledgment    of    right   to   pro- 
duction, 685. 

PEOBATE  DUTY,  1256—1258,  1295. 

PRODUCTION, 

of  title  deeds,  33,  121,  123—130. 

prior  to  commencement  of  title,  42. 

is  duty  of  vendor,  115,  116. 

place  for,  123,  124. 

in  possession  of  mortgagee,  125 — 127. 

of  solicitor  under  lien  for  costs,  128,  129. 

expenses  of.     See  Costs. 

of  evidence  of  public  document,  121,  124. 

covenant  for,  effect  of,  127,  682. 

acknowledgment  of  right  to.     See  Acknowledgment. 

right  of  joint  tenants,  remaindermen,  &c.,  to,  688,  n. 
of   conveyance   as   authority   to   receive   purchase  money, 

741—744. 
of  land  certificate,  1169,  1170.    And  see  Land  Certificate. 

PROFITS, 

pending  completion,  49,  517,  518. 
repayable  on  rescission,  836,  852,  998,  999,  1057. 
And  see  Rents  and  Profits  ;  Account. 

PROMISSORY  NOTE, 
discharge  of,  1010. 

oral  sale  is  good  consideration  for,  864. 
whether  waiver  of  vendor's  lien,  1027. 

PROMOTER, 

liability  of,  for  misrepresentation,  816,  n. 

on  coutiacts  mad(i  on  behalf  of  com2)any,  1084. 
sale  by,  to  company,  991,  992. 

PROOF  OF  TITLE,  35.  95,  116-119.     And  see  Evidence. 

PROPOSALS  FOR  SALE,  answers  to,  18,  19. 

I'UOSl'ECTUS,  liability  of   director   for  misrepresentation  in, 
81(),  n. 
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PROTECTION  ORDER,  effect  of,  911,  927. 

PROVIDENT  SOCIETY,  i»02,  SCO     97  i. 

PROVISIONAL  REGISTRATION,  ll.S-l,  11  So,  llS7-li89. 

PROVISO, 

for  redemption,  liow  abstracted,  li:j,  171,  172. 

alteration  of  mortgagor's  estate  bj',  171,  n. 
for  cesser  of  satisfied  terms,  ;i65,  366. 
for  re-entry  on  breach  of  covenant  in  lease,  'dol,  352. 
on  sale  of  underlease,  3o7. 

of  ])art  of  a  lease,  362. 
on  non-payment  of  rentcbarge,  435,  436,  ()73. 
to  prevent  settled  leaseholds  vesting  in  infant  tenant  in  tail, 
369. 

PUBLIC  DOCUMENTS, 
proof  of,  121,  122. 

not  included  in  acknowledgment  and  undertaking,  47,  6S4. 
statements  of  fact  in,  139  and  note, 
what  are,  139,  n. 
Court  rolls  of  manor  are,  148. 

PUBLIC-HOUSE, 

sale  of,  488-490. 

time  of  the  essence  of  the  contract,  488,  596. 

conditional  sale  of,  101  it. 

PUFFER,  employment  of,  at  auction,  22,  23,  06. 

PURCHASE  FOR  VALUE  WITHOUT  NOTICE, 

.specific  performance  when  title  depends  on,  134,  197,  '1 95. 

effect  of  recitals  to  kec})  trusts  off  title,  239. 

of  trusts,  255. 

of  absence  of  Settled  Land  Act  trustees,  303. 

of  irregularity  in  sale  under  Settled  Land  Act,  333. 

of  annuity  or  rentcharge,  437,  5S7. 

of  restrictive  covenants,  492,  495. 

as  defence  to  action  for  specific  performance,  528. 

of  prior  contract,  52S,  565,  566. 

of  act  of  bankruptcy,  549,  550,  551. 

of  judgment,  582. 

of  unregistered  process  of  execution,  5S4. 
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PUECHASE  FOE  VALUE  WITHOUT  ^OTlGE—continmd. 
of  land  charge,  588,  592. 
of  deed  of  arraugement,  595. 
of  mesne  incumbrances,  623,  626. 

of  covenant  for  production  of  title  deeds,  687,  688,  694. 
of  fraud,  757,  notes,  758. 

claim  for  rescission  for,  757,  830. 
of  claim  for  rectification,  803. 

for  rescission  for  duress,  &c.,  851. 
of  forgery,  838. 
of  infancy,  873. 
of  lunacy,  887,  890,  892. 
of  restraint  on  anticipation,  918. 
of  community  of  goods,  943. 
of  share  in  partnershij),  983. 
of  relative  disability,  1000—1003. 
of  vendor's  lien,  1030. 

of  equity  to  supplement  defective  conveyance,  1163. 
of  claim  for  estate  duty,  1306,  1309. 

PUECHASE  MONEY.     See  Price. 

PUECHASEE, 

auctioneer  as  agent  for,  20  and  note,  2 1 . 
costs  payable  by.     And  see  Costs. 
payment  of  deposit  is  prejudicial  to,  27,  28. 
duties  of,  to  accept  title,  35,  46,  575,  579. 
to  take  conveyance,  35,  46. 
to  prepare  conveyance,  35,  46,  612. 
to  pay  price,  35,  46,  1183. 
to  make  inquiries,  212,  254,  255,  607 — 610.     And 

see  IxQUiRiES. 
l>ending  completion,  49 — 51,  504  sq. 

to  pay  interest,  50,  60,  515,  525,  717 — 721. 
to  discharge  outgoings,  520. 
to  covenant  to  observe  restrictive  conditions,  666, 
667. 
to  pay  rentcharge,  673. 
to  indemnify  vendor,  667 — 672. 

on  sale  of  leaseholds,  667 — 670. 
against  covenant  for  production  of  title  deeds, 
682. 
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PUECHASEE— co/.r/;/  »^'/. 

rights  of,  to  specific  pcrt'ormanco   with   compensation,    43, 
44,  65,  187,  724—720,  77G— 778,  828. 
to  compensation  imdor  condition,  731,  732. 
to  abstract  of  title,  63. 

on  sale  of  land  in  lots,  83. 

of    registered  land,   1170—1172   and 
notes,  1181,  1208. 
to  appropriate  purchase  money,  51,  60. 
as  to  proof  of  execution  of  title  deeds,  118,  119. 
as  to  stamping  title  deeds,  130. 
pending  completion,  49,  50,  504  sq. 
to  rents  and  profits,  50,  60,  515. 
to  present  to  benefice,  443,  507,  519. 
to  improvements,  505,  507,  513. 
to  easements,  639 — 643. 
to  covenants  for  title,  34,  46,  652,  663. 
as  to  execution  of  conveyance,  737 — 740. 
position  of,  as  regards  open  contract,  41—51,  86,  87. 

notice  of  trusts,  &c.    See  Notice. 
should  ask  for  abstract,  64. 
waiver  of  objections  to  title  by,  63,  188—190. 
duty  of  coimsel  or  solicitor  of,  163  sq.,  210,  211.     And  see 

Conveyancer. 
remedies  of,  36,  37.     And  see  Remedies. 

rescisssion   and   restitutio    in   inter/nun,    M.     And   see 

Eescission. 
action  for  damages,  36,  37,  1061—1078. 

for  specific  performance,  37—39,  45,  1118,  1119. 
in  vendor  and  purchaser  summons,  39,  1122—1125. 
on  covenants  for  title,  611,  1134—1164. 
after  conveyance,  1034,  1035,  1132. 
buys  subject  to  land  tax  and  tithe  rentcharge,  176. 
trustee,  288  sq. 

buying  the  trust  property,  978  sq. 
assignment  of  benefit  of  policy  of  insurance  to,  508,  509. 
relief  in  equity  against  defective  execution  of  power,  295, 

296. 
in  possession  pending  completion,  524,  525. 
waiver  of  requisitions  by,  189,  190. 
vendor's  lien.     See  Lien  of  Vendok. 
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PUBCHASER— con/i/j  ued. 

in  possession  ponding  completion — continued. 

effect  of  rescission  by  vendor,  1053,  1057. 

waste  by,  1063. 

repairs  or  improvements  by,  1071. 
when  tenant  of  vendor,  525,  526. 
death  of,  540—544. 
bankruptcy  of,  544,  546,  552 — 557. 
marriage  of,  pending  completion,  561 — ^563 
assignment  bj',  568 — 572. 

conveyance  to  nominee  or  assignee  of,  615 — ■617. 
searches  by,  579  sq.     And  see  Searches. 
agreement  to  build  by,  674,  1098—1100. 
mistake  of.     See  Mistake. 
silence  of,  as  to  facts  enhancing  value,  767. 
lien  of,  834,  1053,  1054,  1073. 

in  vendor  and  purchaser  summons,  1127,  1128. 
infant  or  lunatic.     See  Infant  ;  Lunatic. 
agent  for  vendor  or  owner,  981,  982,  991  sq. 
account  of  rents  and  profits  against,  1058. 
damages  recoverable  by,  1065 — 1073.     And  see  Damages. 

purchaser  has  no  lien  for,  1073. 
position  of,   in  action  for  specific   performance,  204 — 208, 

1118,  1119. 
action  against,  after  completion,  1157,  1158. 
arbitration  on  claim  by  third  party  against,  1157,  1158. 
of  registered  land,  should  require  removal  of  caution  from 
register,  1178. 
should  lodge  caution  to  protect  contract, 
1198,  1199. 
right  to  recover  succession  duty  barred  against,  1283. 


QUALIFIED  COVENANTS  FOR  TITLE,  658,  n.,  1135-1137. 

QUALIFIED  TITLE, 

registration  with,  does  not  extinguish  vendor's  lien,  1029. 
effect  of,  1168,  n.,  1173,  1182,  1198. 
does  not  form  good  root  of  title,  1207. 
evidence  retjuired  b}^  purchaser  on  sale  of,  1 168  and  note, 
1171. 
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QUALIFIED  TITLE— continued. 

covenants  for  title  on  sale  of,  llti9. 

sale  of  land  registered  with,  1202. 

purchase  from  mortgagee  of  land  registered  with,  12:}o. 

mortgage  of  laud  registered  with,  1245. 

QUALITY, 

mistake  as  to,  763 — 772. 

warranty  of.     See  Warranty. 

depreciation  in,  unknown  to  both  parties,  779,  780. 

QUIET  ENJOYMENT,  covenant  for,  (io2,   1141  .sy.      And  see 
Covenants  for  Title. 

QUIT  KENTS, 

inquiry  as  to,  175,  176. 

are  a  subject  for  compensation,  176,  723. 

over  registered  land  are  not  incumbrances,  1166,  u.,  1214. 


RATES, 

incidence  of,  pending  completion,  50,  521. 
payable  by  purchaser,  176. 
inquiry  by  purchaser  as  to,  608,  609. 
apportionment  of,  713. 

RATIFICATION, 

of  contract  of  infant,  S81,  886. 

of  corporation,  948,  1084. 
of  agent,  by  principal,  1082,  1089,  1090. 
effect  of  refusal,  1084. 
specific  performance  after,  1107. 

REAL  ASSETS,  222—224,  506,  541. 

REBUILDING  of  premises  destroyed  by  fire,  509—511. 

RECEIPT, 

of  trustees,  288. 

for  succession  duty,  as  evidence  of  death,  142. 
for  rent,  as  evidence  of  performance  of  covenants  in  lease, 
352,  353,  355,  357,  358. 
condition  as  to,  78,  80,  356,  35S. 
as  evidence  of  seisin,  161. 
on  sale  of  rentcharge,  vendor  must  prove,  434. 
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H'EGin.FT— continued . 

indorsed  on  sale  or  mortgage  deeds,  when  abstracted,  114, 

695  and  note, 
importance  of,  on  sale  of  rentcharge,  434. 
for  purchase  monej', 

enables  solicitor  to  receive  purchase  money,  741 — 743. 

estoppel  by,  1026  and  note,  1030. 
of  infant,  875. 
of  trustees  of  building  society,  effect  of,  970,  974. 

stamp  on,  972,  n. 

EECEIPT  CLAUSE,  288,  u.,  695. 

RECEIVER, 

appointment  of,  pending  completion,  effect  of,  557,  585,  n. 

is  not  an  act  of  bankruj)tcy,  559. 

in  respect  of  reversionary  property,  602. 
may  not  purchase  the  property  on  sale  by  mortgagee  under 
power,  985,  n. 

RECEIVING  ORDER, 

proof  of,  147. 

effect  of,  544,  545,  550,  1357. 

advertisement  of,  598. 

RECITALS, 

as  evidence,  43,  133,  136  —  141,  6*28. 

where  the  deeds  are  lost,  141,  151. 
in  statutes,  42,  138  and  note, 
how  far  abstracted,  113. 
in  documents  twenty  years  old,  136,  137. 
estoppel  hj,  138  and  note,  622,  623  and  note,  628. 
of  lease  for  a  year,  153. 
of  documents  comprised  in  prior  title,  193. 
to  prevent  notice  of  trusts,  238,  239. 
what  necessary,  627—629. 

RECONVEYANCE, 

proviso  for,  how  abstracted,  113,  171,  172. 

of  land  sold  by  person  in  fiduciary  position  to  himself,  998, 

999. 
of  land  mortgaged  to  building  society,  970,  972  and  note, 
of  registered  land,  1175,  1201. 
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RECORD,  proof  oi,  159,  KJO. 

RECOVERY, 

of  deposit.     8oe  Deposit. 
proof  of,  138,  160,  194. 

of  property  transferred  under  illegal  contract,  8()() — 862. 
under  void  contract,  86:5,  864. 
under  mistake  of  law,  863. 
under  contract  di.scharged  fur  im- 
possibility, 1021. 
by  married  woman,  902. 

RECTIFICATION, 

for  omission  of  stipulation  in  conveyance,  640,  641,  644, 

650,  665,  804,  1025. 
of  conveyance  not  containing  proper  words  of  limitation, 

651. 
of  instruments,  a  matter  for  Courts  of  equity,  781. 
general  principles,  780—804. 

what  must  be  shewn  to  make  out  case  for,  783,  798 — 803. 
how  affected  by  Statute  of  Erauds,  783,  784,  786. 
clear  evidence  of  intention  required,  784,  785,  1160. 
may  be  claimed  as  plaintiff,  786. 
of  executed  and  executory  agreements,  787. 
claim  for,  whether  joined  with  action  for  specific  perform- 
ance, 787—793,  799. 
there  must  be  a  common  mistake,  793 — 798. 
right  to,  is  a  mere  equity,  803. 
may  be  obtained  either  before  or  after  conveyance,  803, 

804,  1034. 
legal  estate  passing  on,  804. 
against  purchaser  for  value  without  nutice,  803. 
effect  of  judgment  for,  804. 

of  Land  Register,  where  disposition  would  have  been  void 
if  unregistered,  1223,  1225,  1226,  1357, 
1358. 
indemnity  on,  1223,  1226,  1227. 
for  forger  J',  1227. 

where  equity  of  redemption  has  been 
extinguished  by  possession  of  mort- 
gagee, 1241,  1242. 
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EEDEMPTION, 

proviso  for,  how  abstracted,  113,  171,  172. 

alteration  of  mortgagor's  estate  by,  171,  n. 
rbortgagor's  right  to,  125,  n.,  165,  166. 
of  perpetual  rent,  434. 
sale  bj'  Court  in  action  for,  471,  n. 
of  land  sold  by  mortgagee  to  himself,  994,  999,  1000. 
And  see  Equity  of  Eedemption. 

RE-ENTRY, 

for  breach  of  covenant  in  a  lease,  351,  352,  357,  362. 

on  severance  of  reversion,  403,  405,  406. 

to  pay  rentcharge,  435,  436,  673. 

on  assurance  of  land  to  charity,  446,  n. 
by  -way  of  forfeiture,  677 — 679. 
•when  not  a  perpetuity,  675,  676. 

REFERENCE, 

as  to  valuation,  61. 

as  to  title  in  actions  of  specific  performance,  166,  n.,  1111 
and  note, 
how  carried  out,  1111,  n. 
certificate  against  title,  1117. 
in  vendor  and  purchaser  summons,  1122. 

REGISTER  of  institutions  to  benefice,_439. 

REGISTERED  CHARGE,  1174,  1227. 

purchase  of  registered  land  to  remain  subject  to,   1211— 

1214. 
creation  of  rentcharges  by,  1215. 
effect  of  transfer  of,  1226,  1227. 
sale  under  power  in,  1234 — 1237. 
remedies  under,  1237 — 1242. 
foreclosure  under,  1237,  1238,  n. 

REGISTERED  LAND, 

title  to,  100,  u.,  381  sq.,  1166  sq. 

in  Middlesex  or  Yorkshire.  See  Middlesex  ;  York- 
shire. 

modes  in  which  registration  on  purchase  may  be  avoided, 
387—392. 

declaration  of  trust  of,  387,  392. 

belonging  to  charity,  447,  1224,  1225. 

conveyance  of,  to  charitj',  447. 
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EEGISTERET)  LAND-w»<'««fic?.  ,     ,,oq 

completu.n  <.f  sale-  of,  time  for,  ;W5-:i87  and  note,  1183- 
1189. 
how  carried  out,  1183 — 1189. 
at  office  of  Land  Registry,  1186. 
copyholds  and  customary  freeholds  in,  382  and  note,  1227, 

1228. 
undivided  share  in,  382,  388-392.  ,,qoioi^ 

incorporeal  hereditaments,  registration  of  title  to,  382,  1214, 

1215. 

condition  of  sale  on,  386. 

mortgaged  to  building  society,  971,  n. 

contracts  for  sale  of,  1165—1172. 

are  not  capable  of  registration,  1165. 
must  conform  to  Statute  of  Frauds,  1166. 
caution  on  land  register  to  protect,  1198,  1199. 
abstract  of  title  required  to,  1170-1172,  1177,  1208,  1219. 

And  see  Abstract  of  Title. 
sale  or  creation  of  easements  over,  1166,  n.,  1218-1220. 
evidence  of  title  on  sale  of,  1166-1168,  1170-1173. 
certified  copies  of  entries  in  register,  1168\  U  -  L_ 
of  discharge  of  incumbrances  on,  1174,  11  n  . 
land  certificate.     See  Land  Certificate. 
certificate  of  incumbrance,   production  of,  on  sale,  11-6- 

1178,  1231,  1234,  1237. 
contains  copy  of  instrument  of 
charge,  1236,  1237,  n. 

costs  on  sale  of.     See  Costs. 

mines     and     minerals     under,     are     not     incumbrances, 

1166,  n. 

registration  of  title  to,  1167,  n. 
matters  declared  not  to  be  incumbrances,  1166,  n. 

statutory  declaration  as  to,  1166,  11S()-11S2. 
costs  of,  1171. 

evidence  on  sale  of  land  subject  to,  1172. 

are  an  objection  to  title,  1172,  1173. 
cautions  in  land  register.     See  Cautions. 
covenants  for  title  on  sale  of,  1169,_1201,  1205. 

by  mortgagee,  1233,  1234,  1237. 
conveyance  of,  1199—1201. 

how  executed,  1184,  1185,  u.,  1199,  1200. 
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REGISTERED  JjAND—continnecL 
duties  of  vendor  on  sale''of , 

as  to  showing  title,  1166—1173. 

as  to  covenants  for  title,  1169,  1201—1205. 

when  a  mortgagee,  1233,  1234,  1237. 
as  to  delivery  of  land  certificate,  1169  and  note, 
to  give  authority  to  inspect  register,  1170. 
searches  on  jjurchase  of.     8ee  Searches. 
sale  of  leaseholds,  382,  383,  1207—1209.      And  see  Good 

Leasehold  Title. 
unregistered  estates  in,  1180—1182,  11S9— 1192. 
purchaser  not  entitled  to  abstract  of,  1181. 
extinguished  by  registered  transfer  for  value,  1358. 
rentcharges  or  annuities  issuing  out  of,  1195  and  note,  1215. 
inhibitions  on  land  register,  1178.     And  see  Inhibition. 
inquiries  made' on'sale  of,  1197,  1198. 
restrictive  conditions  over,  1194. 
creation  of,  1221. 
removal  of,  from  register,  1222. 
succession  and  estate  duty  on,  1166,  n.,  1198. 
absolute,   qualified  and   possessory  title.     See  Absolute 

Title  ;  Qualified  Title  ;  Possessory  Title. 
purchase  of  land  to  remain  subject  to  registered  charges, 
1211—1214. 
of  settled  land,  1209—1211. 
tacking' and  consolidation,  1212,  121;!. 
advowson,  1214. 

rights  appendant  and  appurtenant,  1216 — 1218. 
joint  proprietors,  1222. 

rectification  of  land  register,  1223 — 1227.     And  see  Recti- 
fication. 
of  corporation,  1222— 1224. 
incumbrances  on,  1173-1178,  1228—1237. 
registered,  as  an  objection  to  title,  1173. 

discharge  of,  1174 — 1178. 
prior  to  first  registration  with  al)soluto  title,  1 174 — 1 176. 
with  possessory  title,  1176. 
evidence    of     discharge    required     by   purchaser, 
1174—1176. 
subsequent  to  first  registration,  1177,  1178. 
sale  by  mortgagee  under  power,  1228-1237. 
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REGISTERED  LAND—continxf-il. 
mortgage  of,  12.'i7  — 1219. 

following  sale,  IT.il,  1250 — 1255. 
registration  of  trustee  in  bankruptcy,  1357. 
undischarged  bankrupt,  1359. 

REGISTRATION, 
proof  of,  160. 

condition  of  sale  as  to,  78,  79. 
of  heir  or  devisee,  230,  231. 

of  deeds  or  wills  in  Middlesex  or  Yorkshire,  373  S(j.     And 
see  Middlesex  ;  Yorkshire. 
should  be  stated  in  abstract,  114,  373. 
how  far  notice,  375,  n. 

of  annuities  or  rentcharges,  436,  437,  587,  588. 
of  land  charges,  437,  438,  588—593. 
of  transfer  of  benefice,  441. 
of  judgments,  557 — 559,  581 — 587. 
of  Crown  debts,  581 — 584. 
of  lis  jjendens,  593,  594. 
of  deeds  of  arrangement,  595. 
of  mortgage  by  company,  599,  600  and  notes, 
of  vendor's  lien.     See  Lien  of  Vendor. 
of  title.     See  Registered  Land. 

RELATIVE  disability  in  equity,  975-1007. 

RELEASE, 

of  powers,  280,  2S1. 

under  Settled  Land  Acts,  31 2,  321 . 
of  his  estate  by  tenant  for  life  to  remainderman,  effect  of, 

324,  325. 
of  part  of  land  subject  to  rentcharge,  436. 

to  mortgage,  635—637. 
of  restrictive  covenants,  497,  1025. 
of  Lmd  from  contingent  rights,  537,  n. 
of  right  of  action,  discharge  of  contract  by,  1043. 

RELIEF  against  defective  execution  of  powers,  293,  n.,  295, 
296  and  notes,  538,  928,  930. 
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EEMAINDER, 

purchase  of,  by  trustees,  291. 

time  of  the  essence  of  the  contract  on  sale  of,  59,  408,  576. 

estate  duty  on,  407,  408,  1309,  1318. 

succession  duty  ou,  1272 — 1281. 

belonging  to  married  woman,  910,  915. 
EEMAINDERMAN, 

position  of,  under  Statutes  of  Limitation,  104,  105. 

effect  of  mortgage  by,  on  sale  under  Settled  Land  Acts, 
318,  319. 

right  to  production  of  title  deeds,  688,  n. 
REMEDIES, 

for  breach  of  contract,  36 — 39,  1050 — 1164. 

of  creditor  against  lands  of  debtor,  222 — 225,  230. 

on  covenants  for  title,  611,1 134 — 1 164.   And  see  Covenants 
FOR  Title. 

for  recovery  of  rent,  398,  402—406,  434,  435. 

on  sale  in  consideration  of  rentcharge,  672  —  679. 

of  assignee  of  reversion,  398,  402 — 406. 

under  agreement  for  a  lease,  402. 

of  tenant  by  elegit,  585,  n. 

after  conveyance,  1034,  1035,  1132. 

under  registered  charge,  1237—1242. 

REMOTENESS  OF  LIMTTATION,-297.  And  see  Perpetuity. 
RENEWABLE  LEASEHOLDS,  363—365. 

title  to  be  shown  to,  363. 

covenant  to  renew  is  not  a  perpetuity,  363,  n.,  678,  n. 

RENT, 

apportionment  of.     See  Apportionment. 

payable  by  vendor  in  possession  after  time  for  completion, 

51,  621.    And  see  Occupation  Rent. 
receipt  of,  as  waiver  of  forfeiture,  352.  353,  355,  357,  358. 
liability  of  assignee  for,  361,  362. 
remedies  for  recovery  of,  398,  402 — 406,  434,  435. 
passing  by  grant  of  reversion,  401,  403. 
bond  redeemable,  434. 
extinction  of,  under  Statutes  of  Tjimitution,  400  and  note, 

434. 
recovery  of,  by  vendor  where   contract  rescinded,  836,  837, 

852,  853,  998—1000,  1058. 
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eentciiaikh:, 

is  an  objoction  to  title,  H57,  71(5. 
when  a  subject  for  compensation,  17(). 
inquiry  as  to,  176,  177. 
sale  in  consideration  of,  672,  677. 

not  authorised  by  trust  for  sale,  207,  2.S3. 

stamp  duty  on,  699,  703,  704. 

under  powers  given  by  Lunacy  Act,  S93. 

vendor's  lien,  102S. 

specific  performance  of,  1099. 

of  registered  land,  1216. 
length  of  title  to,  43;3. 
sale  of,  434—438. 

vendor  must  give  evidence  of  actual  receipt  of  rent,  434. 
remedies  for  recovery  of,  434 — 436. 
redemption  of,  434. 
extinction  of,  under  Statutes  of  Limitation,  434. 

on  release  of  part  of  land  charged,  436. 
covenant  to  paj-,  does  not  run  with  the  land,   13.'). 
registration  of,  436 — 43S,  587,  588. 

under  Land  Transfer  Acts,  1215,  121(). 
on  sale  of  land  by  municiiial  corporation,  947,  n. 

EENTS  AND  PEOFITS, 

belong  to  vendor  until  time  for  completion,  49,  60,  506. 

apportionment  of,  49. 

condition  as  to  receipt  of,  67,  74,  92. 

account  of.     Sec  Account. 

EENT  SECK, 

redemption  of,  434. 

remedies  for  recovery  of,  434,  435. 

effect  of  release  of  part  of  land  subject  to,  436. 

EENUNCIATION  of  probate,  232  and  note,  272,  n.,  281. 

EEPAIES, 

liability  of  vendor  for,  pending  completion,  512,  513,  521. 
where  contract  is  rescinded  after  completion,  836,  837. 

EEPRESENTATION, 

that  land  is  fit  for  particular  purpose,  769. 
ambiguity  in,  817,  818. 

w. — II.  55 
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EEPEESKNTATION— ro////H»rJ. 
of  intention,  818,  n. 
as  to  mutters  of  law,  819. 

And  see  Misrepkesentatiox. 

EEPUDIATION, 

of  contract,  should  be  done  immediately,  168,  169,  181 — 
187  and  note, 
for  sale  of  licensed  property,  488. 
on  notice  of  act  of  bankrujitcj',  549,  555. 
communication  of,  882. 
by  infant,  882. 
effect  of,  1040—1042. 

REQUISITIONS,  35. 

with  respect  to  prior  title,  42,  19.'j  sq. 

condition  as  to  time  for,  62 — 64,  89,  90,  17:^. 

as  to  facts,  174. 

astoexecutionof  deed  under  power  of  attorney,  119, 120,  740. 

where  the  abstract  shows  no  title,  180 — 182. 

as  to  matters  of  conveyance,  181. 

what  advisable,  182—187. 

waiver  of,  188—190. 

conveyancer's  duty  as  to,  182  fiq.,  191,  210,  211. 

effect  of  delay  in  sending  in,  190,  580. 

as  to  death  duties  on  death  of  joint  tenant,  241,  242. 

mortgagee,  242 — 245 
and  note, 
form  of  inquiries  added  to,  1355,  1356. 

EE-SALE, 

right  of,  under  open  contract,  51 — 55. 
of  chattels,  52 — 54  and  notes, 
condition  providing  for,  68,  69,  92.  93,  1059. 
form  of,  74,  1337. 
where  previous  contract  is  rescinded,  53,  54. 
effect  of,  565 — 5()7. 
after  improper  pnrcliase  by  person   in  fiduciary  position, 

998—1000. 
by  vendor  on  rescission  of  contract.  1058-1060. 
to  eniVu'ce  lien,  1060. 
title  under,  1060,  1061. 
after  decree  in  action  of  specific  performance,  1120. 
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RESCISSION, 

oil  Lroach  of  contract,  'Mi,  14,  o.i,  04. 
no  riji;ht  in  absence  of  stii)ulation,  (54,  90. 
condition  for,  64,  90,   169,   182—187,  726,  727,  732,   10u9, 
1060. 
form  of,  72,  1351. 

usual,  in  contracts  for  sale  of  land,  64,  90. 
desirable  in  interests  of  vendor,  17,  n.,  90. 
after  judgment  in  proceedings  on  contract,  72,  n.,  ISS. 
must  be  exercised  in  good  faith,  183,  732. 
where  vendor  has  no  title,  184 — 187  and  notes, 
after  misrepresentation  by  vendor,  187,  732. 
•waiver  of  right  of,  188. 

effect  of  repudiation  by  purchaser  on,  169,  184 — 187. 
discharge  of  contract  by  ojieration  of,  101."),  1016,  112'>. 
in  bankruptcy,  535,  1022. 
cannot  be  had  against  purchas(n-  for  \aluo  without  notice, 

757,  830. 
for  misrepresentation,  fraud,  &c.,  654,  732,  806  aq. 
hj  agent,  820. 
conditions  of,  81(5 — 822. 
unist  be  fraudulent,  654,  813,  814. 
after  completion,  654,  813 — 815,  830, 

836,  837,  1034,  1132. 
after  election  to  affirm  contract,  829. 
cannot  be  had   in  vendor  and  pur- 
chaser summons,  829,  n. 
restitutio  in  integrum  must  be  pos- 
sible, 829,  830,  1004,  1005. 
by  whom  exercisable,  831,  832. 
against  whom  exercisable,  832. 
before  completion,  654,  834,  835. 
taking  possession  is  not  of  itself  a 

bar  to,  835  and  note, 
against  infant,  874. 
against  married  woman,  936. 
for  duress  or  undue  influence,  terms  of,  839  sq.,  852,  853. 
oil  account  of  relative  equitable  disability,  981,  998-1000, 
1004. 
of  non-payment  of  price,  1032,  n.,  1055,  n. 

55  (2) 
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EESCISSIOX— rr,////\/»^r/. 

for  breach  of  contract,  1051 — KKJl. 

on  failure  to  carry  out  decree  of  specific  performance,  1120. 
(juestions  as  to,  in  vendor  and  purcliaser  summons,  1125, 
1126. 

RESERVATION, 

of  right  to  bid,  23,  24,  50,  57,  70. 

of  right  of  rescission,  64.     And  see  Rescission. 

of  right  to  get  minerals,  effect  of,  414,  n.,  4-16,  n. 

of  .^porting  rights  in  a  lease,  427,  428  and  note. 

in  conveyance  to  charity,  446,  n.,  447. 

of  easements,  446,  n. 

form  of  condition  providing  for,  1331. 

over  registered  land,  121S— 1220. 

RESERVE  PRICE, 

sale  without,  22,  25. 
acceptance  of  bidding  lower  than,  24. 
must  be  stated  in  conditions,  23. 
on  sales  by  triistees,  265,  n. 
condition  as  to,  24,  50,  57. 
form  of,  70.  1329. 

RE-SETTLEMENT, 

effect  of,  on  powers  given  by.  Settled  Land  Acts,  307 — 315 

and  notes,  317. 
succession  duty  on,  1266. 

REBTITrTIO  IN  INTEGRUM, 
on  breach  of  contract,  36. 
necessary  on  rescission,  829,  830,  1004,  1054. 
mere  occupation  of  land  is  not  a  bar  to,  885. 
on  discharge  of  contract  by  mutual  consent,  1016,  1017. 
by  impossibility,  1021,  1022. 

RESTORATION  of  former  life  estate,  308,  309,  312.  314-316 
and  notes. 

RESTRAINT  OF  MARRIAGE,  856. 

RESTRAINT  OF  TRADE,  857. 

RESTRAINT  ON  ALIENATION, 

of  lands  of  charities,  459—464,  1223,  1225. 
iTn]K)scd  bj'  Aft  of  Parliament  on  corporation,  958. 
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EESTEAINT  ON  ANTICIPATION,  908,  !)lo. 
removal  of,  908,  940,  ii. 

after  divorce,  913,  n. 
effect  of  judicial  separation,  910,  911. 
divorce,  912,  913. 
Married  AVomeu's  Property  Act,  lS.S2...91,j,    91S, 

932.  933. 
Married  Women's  Proj^erty  Act,  1893... 933,  934. 
sale  without  notice  of,  918. 
on  compromise  of  matrimonial  cause,  927. 
execution  against  property  of  married  woman  subji'ct  to, 

928,  n.,  932,  934. 
as  affecting  exercise  of  powers  under  Settled  Laud  Acts,  92.3. 
estoppel,  938,  939. 
election,  939,  940. 

EESTRICTION, 

on  sale  of  advowson,  441 — 443. 

of  charity  lands,  459—464. 
in  Land  Register,  jmrchaser  must  procure  removal  of,  1 178. 
to    guard     unregistered     estates,     1181, 

1189. 
pending  registration  of  jtuvcliascr,  1185, 

IISG. 
to  iiroteet  a  settlement,  1209,  1210. 
on  sale  by  corj^oration,  1223. 

by  charity,  1224,  1225. 
on  making  a  mortgage  of  registered  land, 
1243—1245  and  notes,  1251. 

RESTRICTIVE  COVENANTS, 

disclosure  of,  196,  728,  729,  825,  826. 
special  condition  as  to,  78,  491,  493 — 495. 

on  sale  of  land  in  lots,  83. 
arc  an  objection  to  title,  167,  196,  197,  491,  493. 
running  with  the  land,  491—493,  and  notes. 
enforced  by  injunction,  491,  497. 
creation  of,  493—495,  (i4S,  649. 

over  laud  of  corporation,  492,  n.,  949. 
sale  of  land  subject  to,  491—498,  647—649. 
implied,  491,  n.,  493—495,  497,  648,  649.      . 
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EESTEICTIVE  LX)YBN\-^Tii-couiintinl. 
extinctiou  of,  4i)7,  498. 

by   compulsory    purcliaso   under  Lauds    Clauses   Act, 
492,  n.,  1020. 
devolution  of  benefit  of,  49G — 498. 
release  of,  497,  1025. 
effect  of  delay  in  enforcing,  497. 
proof  of  title  to  benefit  of,  498. 
waiver  of,  498. 
indemnity  against,  670 — G72. 
purchaser  must  covenant  to  observe,  6(3(3,  667. 
entered  into  by  corporation,  492,  n.,  949. 
cannot  be  estimated  for  specific  performance  with  compensa- 
tion, 726. 
concealment  of,  825,  826. 
impossibilitj'  of  carrying  out,  1020. 
registration  of,  1194,  1L21. 
removal  from  register,  1222. 

EETAINEE,  by  executor  out  of  real  estate,  232,  n. 

EETEACTATION 

of  bidding,  20. 

condition  of  sale  prohibiting,  20  and  note,  57,  70. 

EEVEESION, 

length  of  title  to  be  shown  to,  97,  101,  102. 

time  of  the  essence  of  the  contract  on  sale  of,  59,  408,  576. 

purchase  of,  by  trustees,  291. 

lease  to  commence  in,  ;372. 

sale  of,  398  sq. 

effect  of  death  of  tenant  for  life  pending  completion,  505, 

507. 
succession  duty  on,  400,  401,  407,  408. 
passing  of  rent  on  grant  of,  401,  403. 
severance  of,  403,  405,  406,  717. 

assignee  of,  cannot  sue  for  past  breaches  of  covenant,  404. 
after  estate  of  freehold,  406 — 408. 
estate  duty  on,  407,  408,  1313. 
inquiries  on  purchase  of,  407,  n. 
inadequacy  of  price  on  sale  of,  408,  850,  851. 

by  auction,  850,  n. 
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EEVEKSION— m///////^p'/. 

attornment  by  tenant  to  j^rautoi;  of,  4(31. 

receiver  of,  6(12. 

belonging  to  married  woman,  iUO,  IM.j. 

REVERSION  DUTY,  401,  IV.i,  n. 
on  settled  land,  1325. 

REVERSIONER,    position   of,  under   Statutes  of   J.inutatiou, 
104,  105. 

REVOCATION 

of  offer,  15  and  note, 
by  post,  10,  17. 
of  bidding,  20. 
of  authority  of  auctioneer,  21. 

cf  attorney,  by  death,  120,  T3S. 

purchaser  should  reijuire  evidence  as  to, 
120  and  note, 
of  agent,  1090. 
power  of,  evidence  as  to  exercise  of,  l'S'3. 

effect  of,  in  conveyance  to  charity,  447,  u. 
on  estate  duty,  13 IP. 
of  voluntary  settlement,  evidence  as  to,  13.'). 

RIGHT  OF  ENTRY,  sale  of,  857— S5!». 

RIGHT  OF  NAVIGATION,  420,  421. 

RIGHT  OF  AVAY, 

as  objection  to  title,  704. 

as  breach  of  covenant  for  right  to  convey,  1110. 

for  quiet  en j  oyment ,  1145,  1146. 

RIGHT   TO    CONVEY,  covenant  for.    1135,    1]3<>.     And    sec 

COVEXAXTS  i'OK  TlTLE. 

RIPARIAN  OWNER, 

rights  of,  to  soil  of  river,  41!). 
over  foreshore,  421. 

to  use  of  water  of  natural  river,  422   and  note, 
423. 
of  artificial  watercourse,    423 — 
425. 
of  hshing,  425—427. 
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EIVEE, 

title  to  soil  of,  41!). 

to  island  in,  419. 
effect  of  grant  of  several  fishery  in,  420. 
tidal  I'ivers,  Crown  rights  in,  420,  425. 
And  sec  Eiparian  Owner. 

EOAD, 

title  to  soil  of,  416. 

to  waste  strips  by  side  of,  41G,  n. 
streets  in  urban  district,  417. 

definition  of,  417,  n.,  418,  n. 

title  to  mines  and  minerals  under,  All. 

rights  of  sanitary  authorities  in,  417,  41(5. 

in  Metrojiolis,  418. 
main  roads,  418. 

rights  of  County  Councils  in,  418. 

EOOT  OF  TITLE, 

what  is  good,  106—108,  198. 

neces-sity  of,  41,  42,  106,  164. 
guarantee  of,  89,  210. 
conveyance  on  sale  or  mortgage,  107. 

of  equity  of  redemption,  106,  107. 
general  devise,  106. 
transfer  of  mortgage,  107. 

whether  conveyance  for  value  necessary-,  108,  109. 
lease  for  years,  107. 

granted  in  consideration  of  surrender  of  jnior  lease, 
364. 
fleed  exercising  power,  ION  and  note, 
disentailing  assurance,  108,  151,  152. 
voluntary  conveyance,  109,  157,  158. 
sjjGcific  devise,  109. 
familj'  settlement,  109. 
in   case  of  conditions  limiting  length  of  title,  78,  109,  198, 

208—210. 
deed  enlarging  long  term  into  fee  simple,  369. 
deed  of  exchange,  410,  u. 
registration  with  qualified  or  possessory  title  is  not,  1207. 

EOYAL  MINES,  411. 
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detinitiou  of,  1,  2()(),  3S1,  ii.,  !)Sf5. 

by  uiictiou.     8oe  Auction'. 

of  Itiiul,  means  the  fee  simple,  41,  i)o,  u.,  GJO,  (JJ.'J. 

free  frum  laml  tiix,  17C,  n. 

of  vendor's  interest,  202,  646,  647,  li;3S,  n. 

for  payment  of  debts,  218,  223,  260,  261. 

order  for,    in    favour    oi    judj^mcnt 
creditor,  472,  n.,  557,  585,  n. 
estate  duty,  1308,  1321. 
by  trustees,  264,  265  and  notes. 

of  laud  purchased  in  breacli  of  trust,  287. 
iu  lots.     8ee  Lots. 

delivery  of  title  deeds,  683. 
for  i)articular  purpose,  time  of  the  essence  of  the  contract, 
576,  577. 
damages  recoverable  bj^  purchaser, 
1072,  1073. 
by  purchaser  before  completion,  61(5,  617. 
followed  by  mortgage,  624,  625, 

of  registered  land,  1237,  1250 — 1255. 
subject  to  incumbrances,  643 — 646,  664. 

to  restrictive  covenants,  647 — (549,  670. 
in  C(Misideration  of  rentcharge,  672 — 674.      Ami  see  Kent- 
charge. 
of  covenant  to  build,  ()74. 
with  all  faults,  765. 

And  see  Sale  by  Couiit  ;  Power  of  Sale. 

SALE  BY  COURT,  470-476. 
■    no  writing  required,  11. 
jurisdiction  to  order,  471  and  note,  472. 
parties  to  conveyance,  472 — 474,  622. 
covenants  for  title  on,  657. 
for  enforcement  of  vendor's  lien,  1032. 

SALE  UNDER  POWER.      See  Powder  of  Sale;    Settled 
Land  Acts. 

SANITARY  AUTHORITIES,  powers  of,  over  streets,  417,418. 

SATISFIED  TERMS,  cesser  of,  365—367. 

SCHEME  FOR  ADMINISTERING  CHARITY,  460. 
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SCHEME  OF  AEEANGEMENT, 

with  creditors,  rights  of  action  discharged  bj-,  545,  550,  oM. 

on  covenants  for  title,  1161. 
contract  discharged  by,  1022. 

8EAECHES,  179,  579-607. 

annuities  and rentcharges,  58(S,  597,  (iOl,  GO.'J,  604. 
h'd  2Wii(l<')is,  593,  594,  597. 

in  Palatine  Courts  of  Lancaster  or  Durham,  594,  597. 

on  sale  of  registered  laud,  1195,  1196. 
judgments  and  Crown  debts,  5Sl  and  note,  597. 
land  chai'ges,  588 — 593,  598. 
in  bankruptcy,  594,  595,  597,  603. 

on  sale   of  registered  land,    1196,    1232,    1234,    1236, 
1357—1359. 
disentailing  deeds,  596,  (300,  607. 
deeds  acknowledged,  596,  600. 
in  Middlpsex  and  Yorkshire  registries,  597,  598. 
deeds  of  arrangement,  595,  598. 

on  purchase  of  registered  land,  1358. 
registration  of  title,  596,  598, 

in  Court  rolls  of  manor  on  purchase  of  copyholds,  597,  599. 
winding-up  petitions,  598. 

on  purchase  of  land  from  company,  599,  600  and  notes, 
length  of  time  for,  601  and  note, 
against  whose  names,  601  —  603. 

trustees  or  mortgagees,  601 — 603. 

persons  having  a  power  of  appointment,  602. 
no  obligation  on  purchaser  to  make,  603,  60J. 
is  duty  of  purchaser's  solicitor,  604. 
as  notice,  604. 
official,  604—607. 
recovery  of  costs,  1069. 

where  land  is  registered  tukLt  T>and  Transfer  Acts,  ]  194 — • 
1197. 

oHicial,  1170,  1196. 

in  bankruptcy,  1196,  1232,  1234,  1236,  1357-1359. 

on  creation  of  easements  over,  1219. 

of  restrictive  covenants  over,  1221. 

on  purchase  from  incumbrancer,  1232,  1235. 

on  moi'tgage  of,  1244,  n. 

for  annuities,  1195. 

iov  /is  /iC7iilcns,  1195,  1196. 
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SEASHORE,  rights  over,  -riO,  Vll. 

SECOXL) ARY  E VI I )  1-:XCK . 

of  lost  or  destroyed  title  deeds,  l(»j. 
by  recital,  628. 

SEIGNK  )RY, 
sale  of,  438. 
registration  of  title,  to,  11G7  n.,  122.S. 

SEISIN, 

proof  of,  103,  104,  iOG,  160,  161. 

effect  of  recital  of,  138  and  note,  622,  (523  and  note. 

transferred  by  conveyance,  74o,  746. 

livery  of,  on  feoffment  by  infant  under  custom,  N7<5,  .S76. 

SEPARATE  ESTATE.     See  Married  Womax. 

SEPARATION  ORDER,  effect  of,  911,  927. 

SEQUESTRATION 

against  married  woman,  935  and  note. 

to  enforce  decree  of  Court  of  Equity,  1 120,  n. 

SET  OFF 

of  incumbrances  against  unpaid  purchase  money,  1033. 

of  statute-barred  debt,  1045. 

of  rights  against  agent  in  action  by  principal,  1088. 

SETTLED  LAND, 

sale  of,  acceleration  of  trusts  or  powers  of,  258,  259. 

duty  of  conveyancer  on,  282—286,  300  sq. 

should  not  be  at  a  valuation,  270,  n. 

apijlication  of  proceeds  of,  283,  284. 

under  Settled  Land  Acts.     See  Settled  Land  Acts. 
leaseholds,  369,  370. 
chattels,  370,  n. 

succession  duty  on,  1263,  1266,  1284,  1303,  n. 
estate  duty  on,  1302—1304. 
registered  laud,  1209-1211. 

SETTLED  LAND  ACTS, 

definition  of  settlement  in,  282  and  note,  283,  309,  310. 
sale  under,  300  sq. 

of  manor  house,  300. 

of  easements,  300,  n. 

inquiries  made  by  purchaser  on.     See  Inquiries. 

application  of  proceeds  of,  283,  284. 
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SETTLED  LAND  AGT^—contumed. 

condition  of  sale  us  to  i^ayment  of  vendor's  costs,  3oo. 
powers  given  by,  30G,  307. 

consent  to  exercise  of,  282,  28G. 
exceptions  to,  ol7 — 321  and  notes, 
assignment  of,  312,  321. 
contract  not  to  exercise,  321. 
exercise  of,  by  trustees,  282  and  note, 
on  behalf  of  infant,  878,  879. 

lunatic,  895. 
by  married  woman,  tenant  fur  life, 
924,  925. 
effect  of  restraint  on  anticipatiuu  on,  925. 
contracts  under,   arc  enforceable  against 
successors,  539,  540. 
sale  under, 

jnice  paid  to  trustees  or  into  Court,  300 — 303. 
tenant  for  life  is  trustee  for  beneficiaries,  301. 
notice  to  be  given  to  trustees,  301,  302,  304. 
ti'ustees  must  be  in  existence  at  time  of  sale,  302 

—304. 
necessity  of  appointment  of  trustees,  303. 

of  compound  settlement,  310,  311,  313. 
payment  of  deposit  to  trustees,  300. 
consent  to,  by  mortgagees,  318,  319,  322. 

by  assignees  of  life  estate,  322 — 324. 
by  lessees  at  common  law,  323. 
must  be  at  best  price  obtainable,  332,  1004. 
paj^ment  of  commission  to  tenant  for  life,  333. 
b}^  tenant  in  tail,  532. 

covenants  for  title  given  on,  044 — 647, 05G,  059,  002. 
by  tenant  for  life  to  himself,  989,  990. 
at  an  undervalue,  1004. 
compound  settlement,  308,  309,  312 — 317. 
effect  of  death  of  vendor  tenant  in  tail,  532. 

tenant  for  life,  539,  540. 
trustees  for  the  purposes  of.     See  Trustees. 

SETTLEMENT, 

us  root  of  title,  109. 
as  affecting  title,  135. 
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SETTLEMENT— ro/.//„»r./. 

■n-hiit  is,  under  SottlfMl  T.aiul  Acts,  L'S-J  and  iioto,  2.s;i,  ;5()7 — 

;5i(). 

notice  of  trusts  of,  240. 
trustees  of.     See  Trustees. 
of  advowson,  441 — 443. 
effect  of  divorce  on,  912,  n. 
as  breach  of  covenant  for  right  to  convey,  1 1 40. 
comparison  of  estate  and  succession  duty  under,  I.'JIO. 
by  way  of  trust  for  sale,  estate  duty  under,  l."U 5  — 1317. 
And  see  Makkiage  SETTLE>n:NT. 

SETTLEMENT  ESTATE  DUTY,  1302—1304  and  notes, 
requisition  as  to,  174. 
rate  of,  1303. 
payable  out  of  the  settled  property,  i;]04. 

SEVERANCE, 

of  reversion,  403,  40.5,  4()(). 

of  joint  tenancy  by  contract  of  sal(%  .572. 

SHIFTING  CLAT^SE,  when  abstracted,  ll.'). 

SHOP,  conditional  sale  of,  lOli). 

SIGNATUEE, 

required  by  Statute  of  Frauds,  .3,  4,  11. 
what  is  sufficient,  4,  n.,  9  and  note.  ]0,  11. 

in  case  of  company,  953. 
by  mark,  9,  n. 
by  agent,  3,  10. 

conditions  of  sale  as  to,  12,  n.,  22,  o7. 
effect  of  alterations  in  contract  after,  29,  .30. 

SIMONY,  440,  441. 

SOIL  OF  EOADS,  ownership  of.     See  Road. 

SOLDIER,  exemption  of,  from  estate  duty,  129S. 

SOLICITOR, 

approval  of  contract  by,  18  and  note, 
payment  of  deposit  to,  26,  27. 
as  vendor's  agent,  27. 
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SOLICITOR— ro/i<//,»r</. 

lien  of,  12<S— 130. 

when  acting  for  vendor,  12S. 

both  parties,  1 29. 
on  engrossment  of  conveyance,  684. 
effect  of,  on  statutory  acknowledgment  and  undertaking, 
692,  693. 
effect  of  notice  to,  24G — 254. 
as  vendor  or  mortgagor,  253,  254. 
duty  to  search,  604. 
scale  of  fees  of,  733,  n. 

authority  to  receive  purchase  money,  741 — 744. 
sale  or  gift  to,  by  client,  842,  845,  977. 

necessity  of  independent  advice,  845,  991. 
after  relationship  has  ended,  846. 
of  the  subject  of  an  action,  860. 
when  acting  for  vendor,  991,  993. 
both  parties,  994. 

SPECIAL  CONDITIONS,  77. 

generally  necessary,  17,  18. 

unfairness  in,  30.     And  see  Unfairness. 

construction  of,  in  action  for  specific  performance,  62,  63, 
77,  78,  88,  199  .s^. 

ambiguity  in,  77. 

effect  of,  on  recovery  of  deposit,  77,  SS,  199  sq, 

at  law,  38,  77,  78,  88,  199  sq.,  212,  1076,  1077. 

good  root  of  title  necessary,  78,  89,  109. 

how  construed  before  Conveyancing  Act,  200,  201. 

on  sale  by  trustees,  264,  265  and  notes. 

"  the  property  is  sold  subject  to  any  matter  or  thing  affect- 
ing the  same,"  196,  205. 

"  the  purchaser  shall  accept  such  title  as  the  vendor  has," 
202,  647,  1138,  n. 

"the  vendor   shall   not   be  required   to   show  any   title," 
202. 

"  the   lessor's    title    will    not   be  shown  and   shnll   not  bo 
inquired  into,"  202,  203. 

"  flic   prior   title    shall    not   be    requiri'd,    investigated    or 
objected  to,"  206. 

"  with  all  faults,"  765. 
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SPr^CIAL  CONI  n'nOy^^—ronfinne'l. 

iv(|niriii.- assuin])tinns  of  fiict,  109,  'JOO,  '2{»-J— lilHi,  I'll. 

form  of,  i;j:{s,  l;{40. 
effect  of,  as  regards  notice,  212,  254,  2.35. 

And  s(;e  Conditions  of  Sale. 

SPECIAL  OCCUPANT,  216. 

SPECIFIC  DEVISE, 
as  root  of  title,  109. 
of  leaseholds,  218. 

of  trust  or  mortgage  estates,  219,  529. 
of  land  contracted  to  be  bought,  541 — 544. 
legacy  duty  on,  1258. 
And  see  Devise. 

SPECIFIC  PEEFORMANCE,  'M.  205-208,  1091—1121. 
of  oral  contract,  1 2  and  note. 

after  part  performance,  1.'5. 
is  in  the  discretion  of  the  Court,  37,  08. 
stipulations  as  to  time  in,  49,  58,  59. 
with  compensation,  43 — 45,   05,   00,    187,    723—720,   775 — 

778,  828. 
effect  of  conditions  as  to  identity  on  vendor's  claim  for,  05. 

limiting  title,  77,  88,  108,  n.,  109. 

where  title  depends  on  voluntary  conveyance,  133,  395  and 

note,  390,  1115. 

on  purchase  for  value  without  notice, 

134.  197,  495. 

reference  as  to  title  in  action  of,  160,  n.,  198,  11 11  and  note, 

1117. 
where  there  are  quit  rents  or  rentcharges,  176. 
effect  of  deijreciatory  conditions,  266. 

of  contract  to  sell  leaseholds  without  assent  of  lamllord, 
.361. 
.  of  agreement  for  a  lease,  402. 
of  option  to  purchase  freehold  contained  in  lease,  370 — 372. 
of  contract  to  lend  money,  500. 
as  condition  of  purchaser's  equitable  estate,  505. 
after  assignment  of  contract.  528,  565,  570 — 573. 
nftei'  death  of  vendor,  528,  540. 

parties  to  action,  529,  n..  531,  n.,  534,  n.,  540,  542  and 
note.  544. 
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SPECIFIC  PEEFOEMANCE— ro;*^m»er/. 

eifoct  of  bankruptcy  on,  528,  545,  547,  550,  bo'l,  102;5,  1049. 
after  act  of  bankruptcy,  548,  549,  553. 

of  covenants  for  title,  1161. 
after  discharge  in  bankruptcy,  1023. 
vesting  order  in  action  of,  537,  n. 

Avhere  performance  involves  breach  of  trust,  572,  573,  1105. 
after  delivery  in  execution,  585. 

with  indemnity,  cannot  be  enforced  by  either  party,  733. 
where  vendor  has  kept  silence  as  to  latent  defects,  765 — 767. 
where  the  thing  sold  is  positively  noxious  in  quality,  771,  1105. 
claims  for,  may  be  joined  in  action  claiming  rectification,  787. 
with  parol  variation,  788  sq.,  1013,  1014. 
defences  to  action  for,  1094  sq.     And  see  Defences. 
in  favour  of  executors,  528. 

of  lunatic,  560,  889,  890. 

of  infant,  883,  886,  1106. 

of  married  woman,  930,  934,  935,  1106. 

of  corporation,  955. 

of  snb-Gontractor,  568,  571. 

of    assignee    of    benefit    of    contract,    56S,    569, 

571 — 573. 
of  trustee  in  bankruptcy,  549. 
of  undischarged  bankrupt,  551. 
against  executor,  540,  544. 

trustee  in  bankruptcy,  547,  554. 
tenant  in  tail,  532. 
lunatic,  560,  889,  890. 

persons  not  parties  to  the  contract,  572,  573. 
married  woman,  930,  934,  936. 
corporation,  955,  956. 
foundation  of  jurisdiction,  whether  breach  of  contract  is 

necessary,  1048,  1049,  1092,  1096. 
may  be  obtained  where  there  is  no  right  to  damages,  1048, 

1093,  1094. 
effect  of  notice  of  prior  contract,  1061. 

of  judgment  in  action  for,  1073 — 1076,  1117  and  note, 
as  alternative  to  action  for  damages,  1073 — 1075. 
position    of    vendor    after    disniissal    of    liis    action     for, 

1076—1078. 
of  contract  to  sell  at  a  valuntinn,  l()i)l,  n. 

Volume  T.  nids  Willi  page  867. 


INDEX.  1749 

SPECIFIC  PERFORMANCE -co/j<mi<«Z. 

of  building  contracts,  1U97,  n.,  1098—1100. 
of  contract  for  personal  service,  1097,  n.,  1098. 

for  sale  in  consideration  of  a  rentcharge,  1099. 
position  of  purchaser  as  plaintiff  in  action  of,  1118,  1119. 

as  defendant  in,  204—208. 
enforcement  of  decree  for,  1119,  1120. 
jurisdiction  of  Count}'-  Courts,  1120,  1121. 
in  vendor  and  purchaser  summons,  1129,  1  i;J0. 
of  covenant  for  further  assurance,  1149,  11G2. 

SPORTING  RIGHTS, 

necessity  of  deed  to  reserve,  427,  428. 
over  registered  land,  1 167,  n. 

STAKEHOLDER, 

payment  of  deposit  to,  27,  28. 

of  price  to,  on  sale  of  registered  land,  1188. 
recovery  of  deposit  from,  27,  28,  1022  and  note,  1064,  1068 
and  note, 
of  money  paid  under  void  contracts,  862,  863. 

STAMP, 

on  contract  of  sale,  28  and  note,  30,  701. 

of  equitable  estate,  27  n.,  701. 
what,  payable  by  vendor,  45,  46,  130,  175,  705. 
condition  of  sale,  as  to,  78  and  note,  131. 
on  missing  document,  presumption  as  to,  151. 
marked  on  abstract,  174,  175. 
conveyancer's  duties  as  to,  174,  175,  696. 
on  assent  of  executors  to  devise  of  lands,  233,  n. 
on  transfer  of  mortgage  to  new  trustees,  239,  n.,  397,  n. 
on  conveyance,  398,  n.,  696 — 712, 

on  consent  of  mortgagee  to  sale  by  tenant  for  life.  322. 
on  voluntary  conveyance,  397,  398  and  notes. 
rate  of,  697,  698. 
how  calculated,  698 — 701. 
on  sale  of  copyholds,  701. 

of  equity  of  redemption,  701. 
on  order  of  foreclosure,  702.  * 

on  Act  of  Parliament,  702  and  note. 
w. — II.  56 
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STAMP— co7iUnued. 

on  conveyance  in  consideration  of  a  reutcharge,  G99,  708, 
704. 

on  acknowledgment  of  right  to  production  of  deeds,  705. 

where  sevei'al  transactions  are  carried  out  by  one  instrument, 
704,  705. 

on  reconveyance  or  receipt  for  mortgage  money  due  to 
building  society,  972,  n. 

on  sale  of  registered  land,  1205,  1206. 

on  conveyance  to  Inland  Revenue  Commissioners  in  satis- 
faction of  succession  or  estate  duty,  1282,  n.,  1809,  n. 

STATUTE  OF  FEAUDS, 

requires  signed  writing  for  contract  of  sale  of  land,  3,  4,  n. 
what  is  sufficient  description,  5,  6  and  note. 

.signature,  9  and  note,  10,  11. 
seal  of  company  is,  953. 
memorandum  maybe  made  out  of  several  documents,  7 — 9. 
subsequent  to  contract,  1 1 . 
condition  as  to  signature  of,  12,  n.,  22,  57. 
when  compliance  with  is  not  required,  11 — 13. 
agent  need  not  be  authorized  in  writing,  1 1 . 
effect  of,  784. 

as  regards  restrictive  covenants,  494. 

contract  giving  option  to  purchase,  535  and 
note, 
claims  for  rectification,  783,  784,  786. 

recovery  of  money  paid  under  contract,  864, 

865. 
specific  performance,  1094. 
registered  land,  1166. 
questions  as  to,  cannot  be  decided  in  vendor  and  purchaser 
.summons,  1123. 

STATUTE  OF  LIMITATIONS, 
title  by,  104,  105. 

of  charitable  trustees,  449. 
position  of  remaindermen  and  reversioners  under,  104,  105. 
title  to  mines  and  minerals  acquired  under,  414,  415. 
extinction  of  rentcharge  by,  434. 
effect  of  war  on,  899,  n.,  901. 
against  railway  company,  947,  n. 
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STATUTE  OF  LTMITATIONS-co««/»//e</. 

discharge  of  rights  of  action  by,  1045 — 104S. 
in  vendor  and  purchaser  summons,  ir26. 
acknowledgment  required  by,  1045  and  note,  1040. 
disabilities,  1046. 
effect  of,  on  vendor's  lien  for  price,  1047. 

on  claim  for  specific  performance,  1095. 
on  covenants  for  title,  1138,  1139,  1143. 
on  claim  of  Crown  for  succession  duty,  1283,  1284, 
1313. 

STATUTOEY  CHAEGE, 

condition  on  sale  of  propert;^'  liable  to  become  subject  to, 

81,  82. 
inquiry  by  purchaser  as  to,  177,  178. 

STATUTOEY  DEOLAEATION,  131,  132,  135. 
recitals  in,  42,  137. 
as  evidence,  140,  141,  155. 

as  to  incumbrances  on  sales  under  Settled  Land  Acts,  329. 
should  be  included  in  acknowledgment  of  right  to  produc- 
tion, 686. 
on  sale  of  registered  land,  as  to  matters  declared  not  to  be 
incumbrances,  1168. 
costs  of,  1171. 

STEEET.     See  Eoad. 

SUBMISSION  to  arbitration,  1044,  n. 

SUB-PUECHASEE.     See  Assignee. 

SUBEOGATION 

where  tenant  of  part  of  land  comprised  in  lease  has  paid  the 

whole  rent,  362. 
of  lender  of  money  to  infant  for  piu'chase  of  necessaries, 

880,  n.,  885. 
of  lender  of  purchase  money  to  vendor's  lien,  1033. 

SUCCESSION  DUTY,  1260—1289. 

receipts  for,  as  evidence  of  death,  142. 

whether  included  in  acknowledgment  for  pro- 
duction, 686  and  note. 

56  (2) 
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SUCCESSION  DUTY— continued. 
requisition  as  to,  174. 

on  death  of  joint  tenant  in  fee,  241,  242,  126:3. 
of  joint  mortgagee,  242 — 244,  245,  n. 
on  trust  propertj',  241. 
on  mortgages,  242 — 244,  245,  n. 

on  sale  of  reversion,  400  and  note,  401,  407,  40S.  1285. 
on  registered  land,  1166,  n.,  1198. 
rates  of,  1261,  n.. 

on  property  subject  to  charitable  trusts,  1261,  n.,  1269. 
exemptions  from,  1262,  n.,  1263,  n.,  1303,  n. 
between  issue  and  ancestor  and  husband  and  wife,  1262,  n. 
on  property  subject  to  power  of  appointment,  1263  and  note, 
on  settled  land,  12(i3,  1266,  1284,  1303,  n. 
on  extinction  of  charge,  1264,  1265,  1287. 
on  disposition  made  by  successor  himself,  1265. 
on  annuity,  1267. 
on  woodlands,  1267,  n.,  1285. 
on  personal  property,  1267.' 
on  advowson,  1268,  n. 

on  real  and  leasehold  property,  1267 — 1269. 
where  successor  is  a  corporation,  1268. 
charge  of,  1269,  1270. 
is  a  Crown  debt,  1270. 
liability  of  committee  of  lunatic  for,  1270. 
on  settled  land  sold  under  power  of  sale,  1270,  1286 — 1288, 

1312. 
persons  accountable  for,  1270,  1271. 
transmitted  successions  before  the  Act,  1271,  1272. 
after  Act,  1272. 

acceleration  by  merger,  &c.,  1272. 
remainders,  1272 — 1281. 
power  to  compound  or  commute,  1282. 

to  accept  land  in  satisfaction  of,  1282,  1283. 
limitation  of  time  for  recovery  of,  1283,  1284,  1313. 
conveyancer's  duty  as  to,  1284. 

on  sale  by  tenant  for  life  and  remainderman,  1285,  1286. 
in  cases  of  election  to  take  in  specie  land  settled  on  trust 

for  sale,  1289. 
additional,  1292. 

SUMMONS,  under  Vendor  and  Purchaser  Act,  1121—1131. 
And  see  Vendor  and  Purcuaser  Summons. 
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SUPEEFLUOUS  LAND,  sale  of,  hy  railway  company,  204,  n., 
947  and  note. 

SUPPOET,  right  of,  by  implication,  429,  430,  645. 

SUEEENDER, 

of  copyholdb,  347,  350. 

to  uses  of  will,  216,  217,  u. 

by  legal  personal  representative  of  mortgagee,  221. 
of  lease,  need  not  be  registered  under  Land  Transfer  Act, 
383. 
of  renewable  leaseholds,  title  to  make,  364,  365. 
of  satisfied  terms,  365,  366. 

SURVEY, 

before  taking  possession,  610. 
recovery  of  costs  of,  1069,  1070. 

SURVIVORSHIP, 

of  powers  or  trusts,  271 — 280. 

coupled  with  an  interest,  272 — 277. 
without  an  interest,  278 — 280. 
succession  duty,  1263. 


TACKING,  343,  477,  4S1. 

by  purchaser,  480,  623,  1002. 

effect  of,  on  doctrine  of  marshalling  securities,  485,  486. 

by  vendor's  alienee,  567. 

in  case  of  registered  land,  1212,  1213. 

TAXES, 

pending  completion,  50,  521,  523. 
apportionment  of,  50,  523,  713,  714  and  note, 
inquiry  by  pm'chaser  as  to  payment  of,  608,  609. 

TEMPORARY  ESTATE  DUTY,  1292,  1293. 

TENANT, 

sale  to,  525,  526. 

constructive  notice  of  rights  of,  609,  610. 

inquii-ies  made  by  purchaser  as  to  rights  of,  609,  610. 
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TENANT  FOR  LIFE, 

under  Settled  Land  Acts, 

should  not  sell  at  a  valuation,  270,  n. 

consent  of,  necessary  to  sale  by  trustees,  282 — 286. 

constituted  by  two  or  more  persons,  285 — 287. 

is  a  trustee  for  the  otber  beneficiaries,  301,  332. 

must  give  notice  to  trustees  of  intention  to  sell  or  lease, 

301,  302,  304. 
powers  of,  to  convey,  306,  307. 

in  order  to  carry  out  jjrior  con- 
tract, 539,  540. 
to  sell  in  order  to  discharge  incumbrances, 

284,  285. 
cannot  be  assigned  or  released,  312,  321. 
effect  of  re-settlement,  307 — 317  and  notes, 
of  mortgage  of  life  estate,  318,  319, 

322. 
of   assignment   of   life    estate,    322 — 

324. 
of  lease  at  common  law,  323. 
of  release  of  life  estate  to  remainder- 
man, 324,  325. 
of  bankruptcy,  325 — -327,  551. 
effect  of  death,  on  contract  for  sale,  539,  540. 

of  acceptance  of  commission,  333. 
infant,  878,  879. 
married  woman,  924,  925. 
purchase  of  settled  land  by,  989. 
registration  of  settled  land  in  name  of,  1209 — 1211. 
is  entitled  to  custody  of  title  deeds,  407. 
covenants  for  title  given  by,  656,  659,  662. 

condition  as  to,  1339. 
estate  duty  on  death  of,  1319,  1320. 
liability  for,  1307. 
charge  in  favour  of,  1308,  1323. 

TENANT  IN  TAIL, 

effect  of  bankruptcy  of,  222. 

sale  of  fee  simple  by,  385,  n.,  533. 

under  Settled  Land  Acts,  532. 
death  of,  ponding  completion,  532. 
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TENANT  IN  T^All.— continued. 

conveyance  by  deed  unenrolled,  532,  n. 
liability  of,  on  covenant  for  further  assurance,  1150,  1151. 
And  see  Estate  Tail. 

TENURE, 

incidents  of,  condition  as  to,  73,  175. 

inquiry  as  to,  175,  176  and  note. 

TERM  OF  TEARS,  created  for  mortgage  purposes,  1245— 
1249.  And  see  Lease  ;  Leaseholds  ;  Satisfied 
Terms. 

TERRE-TENANT,  recovery  of  rentchargefrom,  435,  438. 

TESTAMENTARY  EXPENSES,  whether  estate  duty  is, 
1315,  n.,  1318,  n. 

TESTATUM,  how  abstracted,  113. 

THEATRE,  conditional  sale  of,  1019. 

TIDAL  WATERS, 

soil  of,  belongs  to  Crown,  420,  425. 
public  rights  over,  420,  421,  425. 
grant  by  Crown  of  rights  in,  420,  421,  425. 
rights  of  riparian  owner  over,  421. 

TIMBER,  60,  61,  89. 

cutting  of,  may  be  waiver  of  objections  to  title,  190,  526. 

sale  of,  by  trustees,  269 — 271. 

purchase  of,  by  trustees,  291. 

blown  or  cut  down  pending  completion,  belongs  to  purchaser, 

508. 
stamp  dut}-  on  valuation  of,  703. 
succession  duty  on,  1267,  n.,  1285. 
estate  duty  on,  1294,  n. 

TIME, 

for  acceptance  of  offer,  17. 

for  completion,  under  open  contract,  26,  46,  506,  513,  575. 
condition  as  to,  57 — 59,  67,  89,  517. 
on  sale  of  registered  land,  1183 — 1189. 
for  delivery  of  abstract,  48,  62,  63. 
for  carrying  out  acts  under  the  contract,  48,  49,  578,  1035. 
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TIME — continued. 

when  essential  to  contract,  58,   59,   62,   409,   535,  n.,   548, 

553,  575—577,  1036. 
for  exercising  power  of  sale,  257 — 259. 

for  payment  of  debts,  260,  261. 
for  making  requisitions,  62—64,  89,  90,  179. 
when  it  begins  to  run,  62,  179. 
where  abstract  shows  no  title,  180 — 182. 
for  which  searches  are  made,  601  and  note. 

on  purchase  of  registered  land,  1196,  1197. 
for  repudiation  of  contract  by  infant,  882. 
when  contract  is  broken,  1035,  1036. 
for  appeal  in  vendor  and  purchaser  summons,  1131. 
when  breach  of  covenant  for  title  occurs,  1138,  1143. 

TITHE  COMMISSIONEES,  439,  n. 

TITHE  EENTCHAEGE,  438. 

is  not  an  incumbrance,  176,  716.' 

sale  free  from,  176,  n. 

on  registered  land,  1166,  n.,  1214. 

TITHES, 

length  of  title  to,  97,  101. 
evidence  on  sale  of,  101,  434. 
merger  of,  438,  439  and  notes, 
rentcharge  in  lieu  of,  438. 
incidence  of,  pending  completion,  716. 
apportionment  of,  716. 
registration  of  title  to,  1214. 

TITLE, 

obligation  to  prove,  32  and  note,  41,  88,  94—96,  100,  810. 

history  of  rule,  94. 
length  of,  under  open  contract,  33,  41,  94 — 102. 

special  conditions  as  to,  89.      And  see  Special 

Conditions. 
to  freeholds,  96,  100. 
to  estate  for  life,  96,  100. 
to  copyhold,  96,  100. 

wh^n  enfranchised,  99,  100,  193. 
to  advowson,  97,  101,  434,  439. 
to  leasehold,  97—101,  363. 
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TITLE— continued. 

length  of,  to  undorleaso,  99,  lUl,  193. 

to  tithes  or  property  held  under  Crown  gi'ant,  97, 

101,  434. 
to  reversion,  97,  101,  102,  399,  406. 
on  contract  to  grant  lease,  97,  n.,  101,  434,  n. 

underlease,  101. 
to  renewable  leaseholds,  363,  364. 
to  incorporeal  hereditaments,  433. 
to  tithe  rentcharge,  438,  439. 
proof  of,  35,  42,  102—105. 

whore  land  is  registered.     See  Eegistered  Land. 
to  freehold  on  sale  of  lease,  97—100,  289,  290,  n. 
to  leasehold  reversion  on  sale  of  underlease,  99,  101. 
by  Act  of  Parliament,  100  and  note,  1219. 
by  Statute  of  Limitations,  104,  105.     And  see  Statute  of 

Limitations. 
advising  on,  163  .nj. 
what  is  good,  164,  165. 
root  of.     See  EooT  of  Title. 
inquirj-  as  to,  in  action  for  specific  performance,    166,   n., 

198,  nil  and  note,  1118. 
to  equitable  interests,  170. 
effect  of  failure  to  prove,  180,  181,  184. 
absence  of,  184 — 187  and  note, 
express  contract  to  prove,  204,  354,  356,  726. 
what  acceptable  to  trustees,  288 — 290  and  notes. 

to  mortgagees,  498 — 502. 
objections  to.  See  Objections  to  Title. 
under  exercise  of  powers,  293 — 345.     And  see  Power  of 

Sale. 
to  lease  on  sale  of  reversion,  399. 
to  allotment  under  Inclosure  Act,  409  and  notes, 
to  lands  acquired  by  exchange,  409 — 411. 
to  an  undivided  share,  431. 
under  a  trust  for  conversion,  432,  433. 
defects  in.     See  Defective  Title. 
investigation  of,  on  mortgage,  498 — 502. 

on  transfer  of  mortgage,  502,  503. 
duty  of  disclosure,  768. 
derived  through  voidable  conveyance,  1006,  1007. 
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TITUE— continued. 

under  re-sale,  1060,  1061. 
under  open  contract,  at  law,  1076 — 1078. 
doubtfulness  of.     See  Doubtful  Title. 
certificate  as  to,  1111  and  note,  1117. 

TITLE  DEEDS, 

duty  of  vendor  to  deliver  to  purchaser,  34  and  note,  47. 
what  given  up  to  piu'chaser,  47,  680  sq. 

on  sale  of  registered  land,  1206,  1207. 
condition  as  to  custody  of,  on  sale  in  lots,  82,  683. 
best  evidence  of  title,  102,  103,  105. 
effect  of  absence  of,  105. 

recitals  may  be  given  in  evidence,  141. 

may  be  constructive  notice,  255. 
deposit  of,  not  abstracted,  112. 

need  not  be  registered  in  register  county,  374,  n. 
importance  of  examination  of,  143,  144, 

on  mortgage,  502. 
mortgagor's  right  of  access  to,  124,  125,  636,  n. 
tenant  for  life  is  entitled  to  custody  of,  407. 
production  of,  covenant  for  and  acknowledgment  of,  1031, 

1032.  See  Covenant  ;  Acknowledgment. 

right  of  unpaid  vendor  to  custod^^  of,  1031,  1032  and  note. 

TITLE  PAEAMOUNT,  covenants  for  title  do  not  extend  to, 

1033,  1137,  1138. 

TRADING  COEPORATION.     See  Company. 

TRANSFER, 

of  mortgage,  as  root  of  title,  107. 

on  appointment  of  new  trustee,  238. 

stamps  on,  239,  n. 

investigation  of  title  on,  502,  503. 

right  of  mortgagor  to  require,  636,  n. 

to  building,  &c.  society,  974. 
of  advowson,  restrictions  on,  441 — 443. 
of  licence  to  sell  intoxicating  liquors,  488. 
of  registered  land,  1199 — 1205. 

TREASON,  897. 

TRESPASSER,  vendor  is  bound  to  eject,  512,  1067. 
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TRUST, 

notice  of,  238 — 256. 
for  sale,  238,  256  ■■iq. 

of  copyholds,  220-222,  349. 

for  payment  of  debts,  224—228,  260,  261. 
time  for  exercising,  260,  261. 

nilo  against  i^erpetuities,  262,  263. 

effect  of  administration  order  on,  263. 

does  not  authorise  exchange  or  partition,  267  and  note, 
mortgage,  268. 
lease,  268,  269. 

by  whom  exercised,  271 — 280. 

new  trustees,  272,  273  and  notes, 
representatives  of  deceased  trustee,  273 — 280. 

with  all  convenient  speed,  257,  258. 

when  exercisable,  257,  259—261. 

acceleration  of,  258,  259. 

election  to  take  property  in  specie,  258  note,  260. 

settlement  of  purchase  money,  259,  260. 

for  charitable  purposes.     See  Charity. 
to  moi'tgage,  does  not  authorise  sale,  268. 
disclaimer  of.     See  Disclaimer. 
of  partuershii)  property,  465,  466  and  notes, 
title  under,  432,  433. 

probate  duty  on  property  subject  to,  1257. 
legacy  duty  on  property  subject  to,  1258 — 1260  and  notes, 
succession  duty,  241. 
estate  duty,  241—244,  1297. 

TRUSTEE, 

devolution  on  death  of,  219—222,  225,  241,  242. 
sale  by,  256—292. 

general  condition  of  sale  as  to,  76. 

by  auction,  264,  265  and  notes. 

authority  of  solicitor  to  receive  purchase  money,  741, 

742. 
of  land  purchased  on  breach  of  trust,  287. 
to  himself,  997—999. 
duties  of,  263—271. 

must  sell  for  money,  266 — 269. 
condition  as  to  timber,  270. 
may  not  sell  at  a  valuation,  270, 
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TmJSTE'E—cvntinifed. 
sale  by — continued. 

duties  of — continued. 

maj-  not  give  option  to  purchase,  271. 
should  have  land  valued,  291,  292. 
as  to  receipt  of  purchase  money,  741,  742. 
as  to  giving  acknowledgment  and  undertaking,  690. 
contracts  of,  with  cestui-qne-trust.     See  CESTUl-QUE-TltuST. 
when  enforceable  against  ce-'^tui-que-trnst,  572, 
573. 
estate  duty  on  death  of,  241—244,  1297. 
liability  of  trustee  for,  1306. 
purchase  by,  288—292. 

what  kind  of  property  should  be  bought.  290,  291. 
title  required  by,  288—290  and  notes, 
from  himself,  988. 
disclaimer  by,  232,  n.,  272  and  note,  276,  987. 
receipts  of,  288,  n. 
bare  trustee.     See  Bare  Trustee. 
conveyance  by,  635 — 637. 

by  means  of  vesting  order,  537,  n. 
concurrence  of  intermediate  trustees  in,  614. 
description  of  parcels  in,  634,  635. 
covenants  for  title  by,  652,  654,  655. 
of  satisfied  term,  lien  for  costs,  366. 
appointment  of.     See  New  Trustees. 
search  against  names  of,  601 — 603. 
married  woman,  562,  563,  919—924,  936. 
release  of  part  of  security  by,  635 — 637. 
corporation  as,  945,  946,  949. 

effect  of  dissolution,  965,  966. 
for  unincorporated  society,  974. 
paj^ment  of  increment  value  duty  by,  1325—1328. 

TRUSTEE  IN  BANKRUPTCY, 

proof  of  appointment  of,  147. 

consent  or  concurrence  of,  on  sale  by  tenant  for  life,  326, 

327. 
avoidance  of  voluntary  settlements  by,  393 — 395  and  notes, 
marshalling  against,  483. 
of  vendor,  takes  subject  to  equities,  546,  550. 
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TEUSTEE  IN  BANKRUrTCY-co;/</«w«/. 

of  vendor,  disclaimer  of  onerous  property  by,  540  and  note, 
547. 
is  not  bound  by  purchaser's  acceptiince  of  the 

title,  546,  n. 
specific  performance  against,  547. 
relation  back  of  title  of,  547,  548. 
payment  of  purchase  money  to,  548,  549. 
must  obtain  consent  of  committee  of  inspection 

before  bringing  action,  549. 
concurrence  of,  in  conveyance,  551. 
covenants  for  title  given  by,  655. 
is  entitled  to  registration  under  Land  Transfer 
Acts,  1357. 
of  purchaser,  may  recover  price  paid,  552. 

vendor  should  give  notice  to,  554. 
disclaimer  of  contract  by,  554. 
specific  performance  against,  554,  555. 
right  of,  to  claim  rescission  for  fraud,  &c.,  831,  851. 
sale  by,  to  himself,  988. 

disclaimer  of  contracts  by,  is  a  discharge,  1022. 
liability  under  covenant  for  further  assurance,  1151,  1161. 

TRUSTEES  UNDER  SETTLED  LAND  ACTS, 
sale  of  settled  land  by,  282  and  note, 
consent  of,  required  for  sale  of  mansion  house,  300. 
must  receive  purchase  money,  301,  302,  306. 
notice  of  intention  to  sell  or  lease  to  be  given  to,  301,  302. 

304. 
must  be  in  existence  at  time  of  sale,  302 — 304. 
when  purchaser  should  require  appointment  of,  303. 
who  are,  304 — 306  and  notes, 
deposit  must  be  paid  to,  306. 

of  compound  settlement,  310,  311,  313,  316  and  note,  324. 
powers  over  land  of  iirfant,  878,  879. 
sale  to  tenant  for  life,  989,  990. 

UBERRIM.E  FIDE  I,  1103. 

contracts,  are  avoided  for  non-disclosure  or  innocent  mis- 
representation, 807,  814,  817. 
of  persons  in  confidential  relations,  977. 
sale  of  share  in  partnership,  982. 

Volume  1.  ends  with  page  867. 


1762  INDEX. 

UNBOEN  PERSONS, 

exercise  of  powers  of  appointment  in  favour  of,  297,  298. 
vesting  orders  affecting  rights  of,  537,  n. 

UNCERTAINTY  as  a  defence  to  action  for  specific  performance, 
1101,  1102. 

UNDERGROUND  WATERS,  rights  to,  423  and  note. 

UNDERLEASE, 

title  to  leasehold  reversion  on  sale  of,  99,  101,  193,  357,  358. 
condition  of  sale  as  to,  80. 
■where  land  is  registered,  1207. 
meaning  of,  101 ,  n. 
contract  to  grant,  101. 
when  granted  by  executor,  268,  n. 
sale  of  leaseholds  by  way  of,  by  ti'ustees,  269. 
covenant  against,  360. 
compulsory  registration  of,  383. 
in  registered  land,  sale  of,  1207,  1208. 
mortgage  by,  in  registered  land,  1243,  n. 

UNDERTAKING, 

for  safe  custody  of  title  deeds, 

duty  of  vendor  to  give,  34,  47,  680,  684,  685,  689. 
by  persons  in  constructive  possession  of  deeds,  692. 
expense  of.     See  Costs. 
covenant  to  give,  690. 

condition  as  to,  on  sale  by  fiduciary  vendor,  76,  77,  690. 
on  sale  of  land  in  lots,  683. 
liability  created  by,  694. 
by  mortgagees  or  trustees,  690,  691. 
on  sale  of  registered  land,  1206,  1207. 
And  see  Acknowledgment. 

UNDERVALUE.     See  Inadequacy. 

UNDEVELOPED  LAND  DUTY,  714,  n. 

UNDISCHARGED  BANKRUPT, 
contracts  of,  as  vendor,  550,  551. 

as  purchaser,  556,  557. 
leaseholds  of,  551,  1359. 

And  see  Bankruptcy  ;  Bankrupt. 

UNDISCLOSED  PRINCIPAL,  1084—1086. 
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UNDIVIDED  SHARE, 

release  of,  to  remainderman,  .'324. 

of  registered  land,  382,  388— ;592,  1227. 

title  to  be  shown  to,  431. 

on  purchase  by  tenant  in  common,  431,  432. 

UNDUE  INFLUENCE, 

effect  of,  as  regards  consent,  748,  840,  97o. 
contracts  induced  by,  are  voidable.  2.  840,  97<j,  977. 
an  equitable  doctrine,  840,  841. 
presumption  of,  841 — 845,  976. 
voluntary  conveyances,  843. 
gifts  by  will,  843. 

doctrine  depends  on  groimds  of  public  policy,  844. 
examples  of,  846,  847. 
by  whom  and  against  whom  voidable,  851. 
confirmation  of  contracts  induced  by,  852,  n. 
terms  of  setting  aside  sales  indiicod  by,  852,  853. 
questions  of,   cannot  be   raised    in   vendor  and   purchaser 
summons,  1123. 

UNFAIRNESS, 

in  special  condition,  38,  198. 

specific  performance  refused  for,  38,  43,  77,  88,  726,  768, 
775—777,  826. 

inadequacy  of  price  alone  is  not  sufficient  evidence  of,  849. 
851. 

in  cases  of  parol  variation  of  written  contract,  1013. 

remedy  at  law  after  dismissal  of  action  for  si:)ecific  perform- 
ance on  account  of,  1075. 

in  vendor  and  purchaser  summons,  1124. 

UNILATERAL  MISTAKE,  750,  755. 

effect  of,  on  claim  for  rectification,  794 — 798. 

UNINCORPORATED  SOCIETY, 
capacity  of,  968,  969. 
trustees  for,  974. 
vesting  of  propei'ty  of,  974  and  note. 

UNLAWFUL  AGREEMENT.    See  Illegality. 
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UNREGISTEEED  INTERESTS  IN  REGISTERED  LAND, 
1180,  1181. 
protection  of,  by  cautions  on  register,  1181,  1189,  1196. 
extinction  of,  by  transfer  for  valuable  consideration,  1182. 
effect  of  notice  of,  1189—1194. 

UNUSUAL  COVENANTS, 
in  lease,  164,  351,  357. 

of  registered  land,  1208. 

USURY,  486. 


VACANT  POSSESSION,  contract  to  give.  610,  1067. 

VALUABLE  CONSIDERATION 

for  creation  of  power  of  attorney,  120. 
in  conveyance  to  cbarity,  447,  449,  451. 
And  see  Purchase  for  Value. 

VALUATION, 

agreement  to  sell  at,  61. 

specific  performance  of,  1094,  n. 
of  fixtures  and  timber,  7 1  and  notes, 
sale  by  trustees  at,  270. 

on  behalf  of  trustees  selling  or  jjurchasing,  291,  292. 
stamp  duty  on,  703. 
recovery  of  costs  of,  1069. 

VALUER,  71  and  note. 

VENDOR, 

description  of,  in  contract,  5. 
objections  of,  to  open  contract,  17,  86. 
auctioneer  as  agent  for,  20,  21. 
duties  of,  32  sq. 

to  furnish  abstract,  32,  41,  42,  105. 
to  show  title,   32,  n.,  94—96,  100,  155,  163,  194—212, 
810. 
at  law,  1076—1078. 
to  verify  abstract,  33,  41,  45,  115  sq. 
to  pi'ovo  identity  of  ])roperty.  33,  41,  43—45,  144,  145, 
173,  630,  631. 
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TENBOB—contiuutd. 
duties  of — continued. 

to  execute  conyeyanco,  ;}3,  y4,  46,  ViVl,  1183,  11H9. 

to  hand  over  title  deeds,  34,  47,  680. 

to  give  purchaser  attested  copies  of  deeds  uot  handed 

over,  34,  n.,  47. 
to  give  or  procure  acknowledgment  and  undertaking, 

34,  47,  48,  680,  684,  689. 
to  put  purchaser  in  possession,  34,  46,  512,  olo   610 

1067. 
to  give  covenants  for  title,  34,  46,  (552  *y. 
to  discharge  outgoings,  50,  60,  178,  506,  520—523,  715. 

is  not  discharged  on  completion,  1024. 
to  have  deeds  stamped,  45,  46,  130,  175. 
to  produce  evidence  of  public  documents,  121. 
to  answer  questions,  135,  136,  178,  179. 
to  present  particulars  for  assessment  of  increment  value 

duty,  707—709. 
to  procure  legal  apportionment  of  rents,  716,  717. 
rights  of,  to  specific  performance  with  compensation,  44,  (56 
723,  724,  727—731. 
to  re-sell,  51 — bb. 

condition  as  to,  68,  69. 
to   rescind   under   condition,  49.   50.   64,    72,   n. 

182—187,  726,  727,  732. 
pending  completion,  504  sq.,  516  sq. 

to  rents  and  profits,  49,  60,  506,  517—519. 

passes  to  heir  or  devisee,  534. 
to  apportioned  part  of  rents  and  profits,  49, 

518,  713. 
to  retain  possession,  50,  515—517. 
to  fines  on  sale  of  manor,  517,  u. 
to  reap  crops,  work  mines,  &c.,  518. 

to  interest  on  purchase  money,  50,  515,  717 721. 

to  duplicate  of  conveyance  of  leaseholds,  80,  u. 
to  indemnity  from  purchaser,  667 — 672. 
leaseholds,  667,  668. 
against  covenant    to    produce    title 
deeds,  682. 

on  sale  in  consideration  of  a  rentcharge,  672 674. 

vv.— n.  57 

Volume  I.  ends  with  page  867. 


1766  INDEX. 

YB'NBOB,— continued. 
lien  of.     See  Lien. 

is  not  bound  to  improve  the  property,  513. 
death,  pending  completion,  528 — 540. 

rights  pass  to  personal  representatives,  528, 
descent  of  land  of.     See  Descent. 
where  sale  is  made  under  a  power,  533,  538 — 540. 
duties  of,  pending  completion,  512  s<j. 

to  pay  occupation  rent  if  in  possession  after  day 

for  completion,  51,  519  and  note,  520. 
to  account  for  rents  and  profits  accrued  due  after 

day  for  completion,  50,  515,  516. 
left  to  ];e  implied  on  sales  by  auction,  69. 
to  take  care  of  land  sold  pending  completion,  50, 
505,  506,  512—514. 
compensation  to  purchaser  for  breach  of,  513. 
where  land  is  let  to  tenants,  514. 
is  not  discharged  on  completion,  1024. 
on   sale  of    registered  land.      See   Registered 

Land. 
to  convey  in  person,  738. 
on  sale  of  copyholds,  346  sq. 

to  procure  copies  of  court  rolls,  149  and  note, 
to  procui'e  licence  to  assign  leaseholds,  359. 
on  sale  of  licensed  property,  488. 
to  procure  I'egistration  of  deeds  in  Middlesex  or 
Yorkshire,  373. 
costs  payable  by,  under  open  contract.     See  Costs. 
position  of,  under  open  contract,  86,  87.  - 
acting  as  purchaser's  solicitor,  251. 
trustee,  256—292.     And  see  Trustee. 
selling  under  power.     See  Power  of  Sale. 
mortgagee,  335—344.     And  see  Mortgagee. 
remedies  of,  rescission  and  restitutio  in  iutegrmn,  36. 

action  for  damages,  36,  37,  1062—1065,  1080,  1081. 
for  specific  performance,  37 — 39,  1076 — 1078. 
vendor  and  purchaser  summons,  39,  1122,  1124,  1125. 
disclosing  defect  in  title,  199. 

registration  of,  in  Middlesex  or  Yorkshire,  374,  n.,  377,  n. 
bankruptcy  of,  546 — 551. 

on  sale  of  registered  laud,  1355 — 1357. 
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YE'i^DO'R— continued. 

lunacy  of,  5.36  and  note,  560,  561 . 

mamage  of,  561 — 563. 

assignment  by,  564—567. 

reservations  in  favour  of,  641 — 643. 

warranty  by,  653,  1134. 

silence  of,  as  to  defects,  765  and  note,  767. 

of  title,  768,  769. 
infant,  870,  885.     And  see  Infant. 
corporation.     See  Corporation  ;  Company. 
liquidator  of  company,  967,  991. 

recovery  of  expenses  of  proving  title  on  rescission,  835. 
acquiring  an    interest  in   the   property  after  conveyance, 
1162,  1163. 

VENDOR  AND  PURCHASER  SUMMONS,  39,  1121  —  1131. 
claim  for  rescission  for  misrepresentation  cannot  be  made 

in,  829,  n. 
position  of  parties  in,  1122,  1124,  1125. 
questions  that  may  be  decided  in,  1122. 
use  of  affidavits  in,  1122. 
questions  affecting  existence  or  the  validity  of  the  contract, 

1122,  1123. 
equitable  defences  raised  in,  1124. 
questions  as  to  discharge  of  the  contract,  1125,  1126. 
disputed  questions  of  fact,  1126. 
return  of  deposit,  &c.  ordered  in,  1127 — 1129. 
damages  in,  1127. 
purchaser's  lien  in,  1127,  1128. 
enforcement  of  orders  made  in,  1129,  1 130. 
specific  performance  not  ordered  in.  1129,  1130. 
contract  to  grant  a  lease,  1130. 
voluntary  gift,  1130. 
applications  by,  how  made,  1130,  1131. 
appeals  from  orders  in,  1131,  1132. 

VERIFICATION 

of  abstract,  importance  of,  143,  144. 

one  of  vendor's  main  duties,  33,  45,  115. 
proper  place  for,  45,  123. 

57(2) 
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yEBlFlCATlON--conU7med. 

of  abstract,  costs  of.     See  Costs. 

is  not  waived  by  acceptance  of  title,  189. 
of  list  of  presentations  on  sale  of  advowson,  439. 

VESTING  ORDER, 

on  sale  of  land  of  infant,  473. 

when  necessary,  536 — 538  and  notes,  615. 

lunacy  of  vendor,  536,  561,  891. 

appointment  of  new  trustee,  537,  n. 

after  bankruptcy  of  vendor,  547. 

stamp  on,  702. 

as  to  copyholds,  537,  n. 

to  carry  out  decree  of  specific  performance,  537,  n.,  1119, 

1120.' 
costs  of,  when  borne  by  vendor,  736. 

VICTORIA  UNIVERSITY,  451. 

VOLUNTARY  CONVEYANCE 
as  root  of  title,  109,  197,  198. 
evidence  of  non-revocation  of,  133,  395,  396. 
title  under,  393-398,  1115. 

avoidance  of,  in  bankruptcy,  393 — 395  and  notes, 
to  charity,  447. 

not  avoided  by  subsequent  canveyance  for  value,  393. 
of  leaseholds,  395. 
stamp  duty  on,  397,  398  and  notes. 

estate  duty  on,  396,  397  and  notes,  1291,  notes,  1296,  n. 
presumption  of  undue  influence,  843. 
account  duty  on,  1290,  1291  and  notes. 


WAGERING  CONTRACTS,  860. 

WAIVER 

of  right  of  rescission  by  vendor,  188. 

of  objections  to  title,  188—190. 

of  restrictions  on  mortgagee's  power  of  sale,  338,  339. 

of  breach  of  covenants  in  lease,  353,  354. 

of  restrictive  covenants,  498. 

of  stipulations  making  time  essential  to  tJie  contract,  57" 

of  performance  of  contract,  1009 — 1014. 
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WAJYEB,— cant  ill  ne<l. 

of  vendor's  lion,  1026,  1027. 
of  performance  of  contract, 

express,  1009—1011. 

implied,  1011—1014. 

evidence  of,  lOllJ. 

how  affected  by  part  performance,  1013,  1014. 

WANT  OF  MUTUALITY 

as  a  defence  to  action  for  specific  performance,  1106—1108. 
in  contracts  with  infants,  883,  886. 

with  married  women,  930, 
931. 
where  only  one  party  has  signed  the  contract,  883,  n. 

WAR, 

effect  of,  on  contracts  with  alien,  857,  867,  900,  901. 

on  operation  of  Statutes  of  Limitation,  899,  n., 
901. 
no  estate  duty  on  death  of  persons  killed  in,  1301,  1302. 

WARD,  transactions  of,  with  guardian,  842,  977,  979. 

WARRANTY, 

of  feoffor,  94,  n. 

action  in,  after  completion,  611,  763,  n.,  1133,  1134. 

what  given  in  sale,  653,  1134. 

of  quality,  763,  769,  810,  811. 

not  discharged  by  completion,  1024. 

breach  of,  1039. 
by  representation,  807,  808,  811. 
of  ownership,  1133,  1134  and  note. 

WARRANTY  OF  AUTHORITY,  25,  839,  1084  and  note,  1086, 
1090,  n. 

WASTE, 

pending  completion, 

by  vendor,  512,  513,  519. 

remedies  of  purchaser,  513. 
by  purchaser,  may  be  waiver  of  objections,  190. 
injunction  against,  518,  524,  525. 
damages  for,  838,  1063. 

WASTING  PROPERTY,  purchase  of,  by  trustees,  291. 
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WESTMINSTER  SCHOOL,  451. 

WIDOW,  interest  in  lands,  213,  214—216,  219. 

WIFE.     See  Married  Woman. 

WILFUL  DEFAULT, 

what  is,  68  and  notes. 

condition  for  payment  of  interest,  68  and  note,  719 — 721. 

of  vendor,  pending  completion,  516  and  notes. 

damages   recoverable   by   jjurchaser    for,    1066, 
1067. 
accounts  on  footing  of,  when  taken,   837,  853,  981,  998, 
999. 

WILL, 

as  title  deed,  103. 
attestation  of,  114,  294. 
proof  of,  161,  162. 

of  real  estate,  does  not  need  probate,  161  and  note,  225, 
1256. 

probate  may  be  granted  of,  161,  n.,  229. 

when   included    in   statutory    acknowledg- 
ment, 685. 
of  copyholds,  216,  217. 

execution  of  powers  by,  294,  295  and  notes, 
registration  of,  in  Middlesex  and  Yorkshire,  376  and  note, 

378. 
gifts  to  charity  by,  454,  455. 
undue  influence,  843. 
probate  of.     See  Probate. 
of  infant,  875. 
of  married  woman  during  coverture,  907,  908,  918,  919. 

WINCHESTER  SCHOOL,  451. 

WINDING-UP,  advertisement  of  petition  for,  600. 

WITNESS.     See  Attestation. 

WOODLANDS,  succession  duty  on,  1267,  n. 

WRIT, 

affecting  land,  registration  of,  558,  559. 
search  for,  597. 
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WRITING, 

necessity  of,  for  contract  to  sell  land,  3. 

for  authorization  of  agent  to  .sell  land,  11. 
for  consent  of  mortgagee  to  sale  by  tenant  for 

life,  322. 
for  waiver  or  alteration  of  written  contracts, 

1010—1013. 
for  acknowledgment  of   statute-barred    debt, 
1045,  n. 


YORKSHIRE, 

registration  of  documents  in,  373  «'y. 
condition  as  to,  79. 
should  be  stated  in  abstract,  114,  373. 
how  proved,  160. 
vendor  must  bear  costs  of,  373. 
adjudication  in  bankruptcy,  374,  n.,  594,  n. 
land  charges,  5cS9,  notes,  590,  notes, 
searches  in,  597,  598. 

official,  607. 
vendor's  lien,  374,  n.,  377,  n.,  1029. 
memorial  for,  373,  n. 
effect  of  unregistered  assui'ance,  374 — 370. 

constructive  notice  of,  375,  n. 
what    assurances    ought    to    be    registered,    374,   n., 

377,  n. 
wills,  376  and  n(jte,  378,  379. 
caveat,  377,  n. 

affidavit  of  intestacy,  378,  380,  n. 
notice  of  will,  378,  n. 
exceptions,  378 — 380. 
cop j'h olds,  378. 
leases,  378,  379. 
legacy  charged  on  land,  379. 
effect  of  registration  under  Land  Transfer  Act,  380. 
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